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HEALTH LEGISLATION AMENDMENT (GAP COVER SCHEMES) BILL 2000

Introduction:

As the Senate will be aware through annual reports from this office, medical gaps for in-hospital episodes are a cause of real concern for consumers holding private health insurance.  

During the last reporting year, (1998/99) 7% of all complaints registered by the Office (some 138 complaints) related directly to the issue of in-hospital gap.  This is a recurring ratio, with the figures for the past three years (January 1997 to January 2000) indicating that around 6.5% of all complaints (269 in number) were gap related. 

Consumers report problems, sometimes with relatively small amounts of money and others where the gap is quite substantial.   Many other consumers just ring and register their disgust and these cannot be formally recorded as complaints.  Other consumers record their concerns with the funds directly and are not accounted for in the Ombudsman’s statistics.

This office can offer little solace to consumers in an environment where practitioners are entitled to charge what they wish for a service, and where the provision of accurate and comprehensive information to consumers is insufficient to enable informed financial consent.   

The Ombudsman’s office does provide advice on approaches by consumers to their practitioner for the re-assessment and settlement of unquoted gap charges, but consumers on the whole are reluctant to take up the issue of cost with their practitioner.  

The Senate will also be aware that the success of reducing or eliminating gaps through the aegis of the existing legislation has been very limited.  Medical agreements allowed for under the 1995 Lawrence legislation were not acceptable to the bulk of practitioners and hospitals were loathe to enter into practitioner agreements which would have allowed for episodes of care to be fully funded by insurers.

It is with this background that the Ombudsman’s Office fully supports the thrust of the current amendments.  These schemes offer the opportunity for consumers to significantly reduce the out of pocket charges which they currently endure.

This submission will address the following issues referred by the Committee.

· the effectiveness of measures proposed to cover gaps without inflation of health insurance premiums or total costs to patients;

· the definition of ‘informed financial consent’ and known gaps;

· the form of disclosure of costs to patients and the enforceability of bills when there has been no disclosure;

· the need for any additional consumer safeguards

The effectiveness of measures proposed to cover gaps without inflation of health insurance premiums:

There will of necessity be some inflationary effect on premiums, consequent upon the successful implementation of no and known gap products.  

Funds will be required to pay out approximately a further 6 - 7% of current total hospital costs in the event they are able to have a participation rate approaching 100% for no gap products.  

It would be the hope of this Office, that over a short time frame, the achievement of a 100% participation level would be reached.  Consumers need this level of certainty.

The figure of 6 - 7% cost increase is based on the current composition of the insured population.  There is an argument to say that the full price impact may not be felt by consumers, if the insured population profile changes as a consequence of the lifetime health cover initiative and the rebate.

Measures must be put in place to monitor the effect of these changes and ensure they do not lead to inflation of the cost of provision of in-hospital medical services.

The increased payments to practitioners must not be an add-on to their existing incomes, but merely a transfer of payee from the patient to the insurer.

Individual health funds and the broader private health industry can well measure the current distribution of gaps both within practitioner specialties and for individual practitioners.   The recent ACCC report to the Senate (1) provided both tables and graphs on the extent of gaps and the relative spread, both through States and specialty groups.  It is not intended that this submission canvass these figures in detail as they are readily available to the Committee.  Suffice to say, that the differences shown indicate a need for funds and regulators to be vigilant to ensure there is not unrestricted price movement as a consequence of these schemes.  

Any reporting mechanism on the inflationary effect of no or known gap products, must be at both the primary and secondary level of information.  That is, funds and the industry (perhaps through PHIAC), need to be able to plot changes to charging patterns for both individual practitioners and specialty groups.  

Given the sophistication of most funds’ computing systems, this is not a difficult task.

(1) Australian Competition and Consumer Commission April 2000             Report to the Australian Senate on anti-competitive and other practices by health funds and providers in relation to private health insurance for the period ending 31 December 1999.  Figures 8.11 and 8.12 and Table 8.1.     PP’s 98 – 100.  

The Definition of Informed Financial Consent and Known Gaps

A definition of informed financial consent would encompass all the elements necessary to ensure the consumer had sufficient information on which to judge the cost of the procedure to be undertaken.  It must give consideration to the various proceduralists who are involved and the likely cost outcome associated with each.  Ultimately, it must clearly show any outstanding amounts the consumer must pay to the various practitioners and a total outstanding fee.

A definition, (if one is needed, as actually it is the administration of the information rather than the definition that is important) could be:

Informed financial consent, with respect to an in-hospital medical procedure, is when the patient or guardian has been provided with a combined quotation for services of all practitioners associated with their procedure, in sufficient detail as to enable him to make an accurate assessment of his own commitment.  The quotation must contain the estimate of all proceduralists’ fees, the Medicare rebates, the fund contributions, and any outstanding balance which the patient would be expected to make.  The lead practitioner would be responsible for identifying the charges of each of his colleagues associated with the procedure and also highlight to the patient the fact that there are occasions where, in the process of the procedure, it may evolve that additional unexpected complications cause changes to the quotation.

Known Gap products are possibly more difficult for the consumer to understand.  

Given the complexity of the MBS and the fees different practitioners charge, the best that could be expected is for a guarantee that the consumer will be aware in sufficient time to be able to make an informed decision on their circumstances. 

It would be difficult for a fund to be able to enunciate known gap principles in a brochure to the advantage of a consumer, if there were no universal system of known gap products.  

Irrespective of the rhetoric of some parties on this subject, known gap products are not an acceptable outcome for consumers who have had to be hospitalised.  The question of a price signal to the consumer, which may in some circumstance be seen as warranted for a normal general practitioner visit, is inappropriate for hospital episodes.    With the high cost associated with private insurance, the expected outcome from the consumer is for no gaps in either the hospital or the medical component of their episode of care.  

None-the-less, as the legislation calls for both no, and known gap products, there is a need for funds to be quite specific in their brochures as to the anticipated outcomes for consumers.

The form of disclosure of costs to patients and the enforceability of bills when there has been no disclosure.

This office would recommend that the onus of responsibility for the provision of cost estimates be with the lead practitioner in a scheduled episode of care.  The relationship that a lead practitioner has with his colleagues is generally well established.   It is not unreasonable to expect therefore, when arranging the team for a specific episode, that the administrators within the various practices could put together for the lead practitioner their various cost estimates.  These estimates, together with the appropriate rebate information could be made available to the consumer to enable informed financial consent.

As it is generally only the lead practitioner with whom the patient/consumer has a direct relationship, (perhaps excluding a short visit with the anaesthetist) if there is to be any credibility in the process, the lead practitioner must respond to the needs of the consumer for information.

This Office has been actively working with the private health industry and the Federal Department on the design of simple and accurate written reporting documents.  Ultimately, this process should be electronic and immediate.

With respect to the issue of enforceability where there has been no disclosure, the position for consumers does not look encouraging.   Although a South Australian magistrates court case held that in the absence of fee discussion, the consumer had a right to rely on the MBS fee as a reasonable fee, it is doubtful if this would be upheld in all jurisdictions.  

This office has informally received advice that indicates to us, that we should not rely too heavily on the South Australian case as it may not always apply.  The circumstances of this advice make it all the more important for the practitioners to engage in proper advice to patients to enable them to make an informed decision.

This issue must be viewed from the perspective of the uninformed consumer.  They generally have no idea what the costs of a procedure will be.  Even if they were aware there was a difference between the MBS schedule and the AMA schedule, they would not know the quantum.

It is completely inappropriate for the consumer to be asked to consent to a procedure (no matter how well defined) when the cost information is as bland as ‘this practice and all attending proceduralists set their charges according to the AMA recommended schedule of fees’.

The need for additional consumer safeguards

The introduction of no and known gap products will be progressive.   If the AXA experience is a guide to the take up rate, it will be a number of years before no gaps are the norm.

This possibility throws a significant onus on the funds to communicate effectively with their members on which practitioners are involved with the schemes.    With all the hype surrounding the introduction of the schemes, there is already a perception that no gap arrangements are in place now.   

It is going to be difficult for the funds to market the products and not raise expectations from consumers.   Likewise it will present a problem for practitioners when they have already accepted arrangements with some funds and not another.

Funds need to ensure that adequate resources are put onto the task of arranging schemes with the largest group of practitioners possible.  It is not acceptable for a fund marketing nationally, but effectively operating in only one State, to neglect the needs of their minority contributors.   Likewise, regional centres need to be effectively targeted and not just major hospital/practitioner groups.

As previously indicated, marketing of known gap products will likewise be difficult.   The very terminology makes the concept difficult for the consumer to grasp.   There needs to be a consistent approach to the definition of known gaps and there needs to be universality of product.

Conclusion

For too long, unspecified in-hospital medical gaps have been the order of the day, rather than the exception.   

Regulation has decreed that most professions must provide clients with accurate quotes for services to be provided.  The same should be the norm for medical practitioners.  It is not an onerous task and for most procedures, the fee is well known by the practitioner in advance.

The proposed legislation goes a significant way to offsetting the past reluctance on behalf of some providers to assume the responsibility of properly informing their clients of costs. 

The eventual implementation of no gap products will be of significant benefit to consumers.     

Properly defined and implemented known gap products can also offer a better outcome.

