Australian Health Insurance Association Submission to the 

Senate Community Affairs Legislation Committee
Health Legislation Amendment

(Gap Cover Schemes) Bill 2000

1. The Australian Health Insurance Association (AHIA) welcomes this opportunity to comment on the legislation before the Senate Community Affairs Legislation Committee.  AHIA currently represents 27 private health funds—ranging from the largest to the smallest. We believe this document, which has been discussed with non-members  represents a consensus view of the private health insurance industry.

2. The legislation before the Committee represents yet another step towards solving a problem which has adversely affected consumers and be-devilled not just the health insurance system but, because of its flow-on impact, the overall health financing system. AHIA believes it is of paramount importance that consumers make informed judgements about their care requirements, including the cost of such care at a sufficiently early stage to allow them to consider their options. 
3. While this legislation should not be seen as a universal panacea or breakthrough - it is, in fact, neither of these things - it does offer a more permissive environment permitting innovation by both health funds and medical providers. If such a permissive environment is to succeed it requires self discipline, and a preparedness to respond to consumer requirements, especially as far as providers of care are concerned. This legislation will only succeed if doctors essentially continue their existing charging practices, and accept increased Fund benefits in lieu of previous patient out of pocket payments.

4. If doctors simply try to retain their existing margins over and above health fund/Medicare rebates by increasing charges the legislation will fail - and the profession will have moved one further step towards the community demanding intervention in the traditional “freedom” doctors have claimed for setting their own fees. 

5. AHIA draws the committee’s attention to the rapid growth in recent months of services covered by Fund “no gap” products. This suggests that doctors are already accepting existing gap arrangements in increasing numbers and few are now philosophically opposed to the concept.

 History of gap coverage
6. When Medicare was introduced the then Government decided that medical benefits should be limited to a percentage of the Government determined fee schedule (the Medicare Benefits Schedule) in the hope that consumer objections to co-payments would constrain inflation of medical fees. To offset the situation that privately insured contributors were placed at a financial disadvantage compared with Medicare patients the Government then decided that health funds would be required to pay the difference between the Medicare benefit (initially 85 percent of the MBS, then 75 percent) and the Schedule. 

7. The Government also expressed concern at the possibility that, in the absence of any constitutional control over medical fees, any payment of benefits above the MBS could encourage inflation, citing examples under the previous system, which did allow “gap” insurance, in which doctors had increased their co-payment margins above benefit levels. This meant, of course, that doctors’ incomes increased but co-payments continued, premiums rose to accommodate higher benefits leaving consumers worse off than before.

8. Over the next decade the Medicare Benefits Schedule and the AMA Recommended Fee moved further apart. Whether this was because the MBS was artificially restrained or the AMA fee inappropriately increased is an interesting, but academic, debating point between Government and the medical profession. The simple fact is that the victims of this disparity were patients in the private sector who were increasingly presented with larger and often unexpected co-payments, reducing the perceived value of the health insurance product. In a bid to overcome this problem the previous Government in 1995 introduced legislation allowing health funds to pay benefits above the MBS provided they had an agreement with doctors receiving the higher benefits.

9. This system met with strong resistance from the medical profession and little progress was achieved. The gap problem continued. Research (TQA) estimated in 1997 that 320,000 members had dropped out of cover because of gap problems and perceptions.

10. In early 1997 AXA Australia, through its funds HBA (Vic) and Mutual Community (SA) introduced a system called “Ezyclaim”. In brief, Ezyclaim involved AXA establishing a schedule which was provided to doctors who were able to bill AXA directly with fees matching the schedule or providing “capped” out of pockets subject to prior patient agreement (informed financial consent). Doctors responded favorably to this product which rapidly increased the number of “no gap” services funded by AXA. In 1999 a number of other Funds introduced similar schemes. In addition a number of funds (principally HCF) entered into arrangements with hospitals providing “no gap” arrangements for doctors using those hospitals.

11. The attached table shows the growth in the market; low penetration until 1998, followed by rapid growth. In the latter part of 1999 major funds, including Medibank Private and HCF, introduced variants of the Ezyclaim arrangement, as did MBF and the Health Services Alliance. AHIA estimates that more than 90 percent of the insured population are now covered by schemes providing benefits above the schedule, with the remaining funds due to introduce them in the next few weeks.

12. The table shows that between September 1999 and December 1999 above schedule payments covered 9.4 percent of services - a jump of almost 50 percent over gap payments in the September quarter. AHIA expects the March quarter will show much greater growth.

13. The legislation

14. Health insurers do not oppose this legislation: we believe contributors to PHI have a right to purchase cover which guarantees they will not be charged any more than they have committed to when purchasing the insurance product:  i.e. the decision about the limit of financial risk should be made at the time the premium is paid, not the time the insurance is required. If this legislation allows such schemes to be developed it would be very beneficial. We also note the fact that schemes must be initiated by insurers, which provides some degree of comfort about the potential for schemes to operate in inappropriate ways. 

15. Nevertheless, we have not pressed for the legislation, although some funds are looking at developing products when it is approved.  Our only concern is to ensure that the resulting marketplace is not open to abuse, exploitation or manipulation because of the new legislative environment. For this reason we would suggest that a time limit be placed on its operation in the form of a “sunset clause” to ensure that the market behavior anticipated by its supporters does not change in ways contrary to the interests of contributors. This would be a more effective way of encouraging reasonable behavior than the revocation of individual products.
16. In other words, the legislation would provide an opportunity for the medical profession to confirm its promises to enter into schemes which eliminate the problem of “unexpected’ gaps via acceptance of reasonable benefit arrangements offered by insurers. If the profession tries to exploit this opportunity, eg via large numbers of doctors simply increasing their fees, the legislation would lapse and the 1995 arrangements would be the only ways in which funds could pay benefits above the MBS.

Term of Reference 1: The practicality of proposed gap cover schemes and the likely acceptance of these schemes by medical service providers.

17. AHIA is not in a position to outline the detail of any new schemes, nor can we predict the likely acceptance of new schemes by medical service providers. Our experience has been that some specialists are ideologically opposed to any arrangement which would eliminate patient copayments, and a small minority anecdotally would also oppose informed financial consent. A larger proportion express concern about fee disclosure in advance on the argument that they cannot predict what procedures may be required, nor the complexity of an operation once it has commenced. 

18. The AHIA Executive has agreed it will not oppose the legislation on the basis that it is reasonable for doctors to continue their existing charging practices, and any new schemes would take this into account, along with the requirement that patients MUST be informed of any charges above fund benefits.

19. The development of “gap cover” schemes in this new environment will be an extremely commercial operation and we are not aware of any fund which would wish to flag its plans in public at this stage. Therefore it is not possible to comment on their practicality. However, AHIA strongly supports the safeguards in the legislation, i.e., that a scheme must meet the following criteria:

· the scheme must be a genuine scheme that would reduce or eliminate gaps;

· the scheme contains proposals under which patients are offered informed financial consent, that is, a contributor to a fund is informed of any amounts that they can reasonably be expected to pay in respect of the professional service, including the amount of any Medicare benefit, health insurance benefit and the amount (if any) that the contributor may be liable to pay for the professional service;

· where appropriate, the scheme provides for simplified billing arrangements; 

· the fund must demonstrate the scheme will not have an inflationary impact;

· arrangements made by the fund to ensure that contributors will not be disadvantaged by revocation of the scheme;

· the scheme requires all parties to maintain the professional freedom of medical practitioners involved in the scheme, within the scope of accepted clinical practice, to identify appropriate treatments in the rendering of professional services to which the scheme applies.

20. AHIA funds have made it clear they would not be attracted by any scheme which encouraged across the board increases in doctor’s fees, even if this was the result of informed financial consent. All AHIA funds would be particularly concerned if the outcome was simply one in which practitioners changed their past charging practices based on new fund schedules, and even more concerned if margins above benefit payments were retained.

21. While we strongly support informed financial consent, we must point out that a patient is always at a disadvantage when the question of fees is discussed within the context of a necessary hospital admission. Certainly we strongly support the need for fee disclosure in advance, as this opens the way for a more competitive environment, but simply disclosing fees which are increasing at an inflationary rate is a far from perfect solution. Indeed, as we indicate below, informed financial consent is a separate issue from that of inflation of fees.

22. We would also expect any new products would strongly encourage the amalgamation of bills as well. There is no reason why the principal surgeon should not be able to take responsibility for disclosing all fees by those doctors whom he involves in the episode of care in advance, and for collecting and disbursing reimbursement of those fees.

Term of Reference 2:  The effectiveness of measures proposed to cover gaps without inflation of health insurance premiums or total costs to patients

23. These are two separate issues.   In reality the fact that health funds are and will be paying benefits that were previously unpaid must have some impact on premiums. This will not necessarily, however, be a direct impact which relates solely to the level of extra benefits. One important component of improved “gap” coverage is its affect on retention rates. Before gap cover was introduced the AHIA Secretariat conducted research on lapses early in a membership. This indicated some degree of correlation between high out of pocket expenses and a membership loss. Unfortunately the data was not sufficiently detailed to allow a firm conclusion to be drawn, but was indicative of a problem.

24. More significantly, recent research (TQA, 1999) has shown that 22 percent of people (who dropped their insurance in the last three years) gave gaps as the reason for dropping their cover, unprompted. When questioned on their claims experience, 34 percent of people (who dropped their insurance in the last three years), had made a claim and experienced an unexpected medical out of pocket expense, which influenced their decision to drop their cover. These figures are even more significant in the context that, on average only around 20 to 25 percent of insured persons actually make a hospital claim in any given year, and therefore are exposed to medical bills regardless of the extent of gaps.

25. Obviously, if the provision of gap cover leads to membership retention (and recruitment f rom people who have previously shied away from insurance because of reports of high gaps) direct impact on premiums will be significantly lessened: indeed, the provision of gap cover could be self-financing for some organisations. 

26. In any event, any impact on premiums would simply be an absorption of the costs of insurance to individual users of services: i.e., the costs are already in the system, but in the absence of gap coverage have been borne by individual patients which is contrary to the general concept of community rating. On this basis it would not inflate the overall cost to the individual of health insurance and private health care.

27. Ensuring there is no inflation of total costs to patients is a different issue.  Without commenting on the desirability of fee control, the practical reality is the absence of any Commonwealth power to control doctors’ fees. Nor do insurers have that power, other than by constructing benefit arrangements which rely on competition and market forces to deter inappropriate increases in fees.

28. Certainly the Commonwealth can limit its Medicare rebate and health funds can control their own risk exposure by limiting their own reimbursement schedules. But in the last resort, the doctor has, and may choose to exercise, the right to seek payment from the patient. Perhaps this is why the medical profession is so concerned about retention of its right to bill a patient directly.

29. At the very least some constraint needs to be imposed on this “freedom” to pursue fees above limits set by the Commonwealth and health Fund unless any such fee is clearly and knowingly agreed by the patient in advance. AHIA draws the Committee’s attention to the attached South Australian magistrate court’s decision of March 1994, in which the court ruled an undisclosed fee above the MBS was not recoverable. This principle should be enshrined, if possible, in Commonwealth legislation or, if not possible, in State law. Indeed, some Health funds are considering providing appropriate legal assistance to their contributors in the event of an attempt to collect an undisclosed fee.

Term of Reference 3:  The best method to measure inflation

30. Rather than attempting to police individual schemes (and fund managers will be keeping a very close eye on their risk exposure) AHIA believes the best way of measuring inflation in this new environment will simply be to monitor the HIC’s data on in-hospital medical services. This will show whether total fees have increased at a greater rate than was the case in, say, the five years previous to the introduction of the new legislation. If such an increase occurs the sunset clause would provide an effective means of winding up the arrangements.

Revocation of schemes which fail to meet the criteria

31. If the above measure proved conclusively that the schemes were inflationary, it would be better policy to revoke the legislation rather than individual schemes. If, however, individual schemes indicated some problems we are confident Fund managers would be the first people to seek their winding up, and would take appropriate steps to transfer members to other arrangements.

32. This is, of course, a very strong reason for the retention of the current gap cover arrangements offered by all health funds as it would provide a relatively smooth and seamless transfer arrangement in the event of revocation.

Term of Reference 4:  Definition of informed consent and “known gaps”

33. “Informed financial consent” is an essential component of any “known gap” arrangement. Just as the principal specialist takes the responsibility for recruiting, arranging and, in some cases, referring, so too should they take responsibility for advising the patient of any fees they may be expected to pay above insurance (Medicare and health fund); this would include fees for the anaesthetist, assistant surgeon(s), and any related specialties involved in the episode of care (e.g., paediatricians).  

34. In some cases the admitting specialist may not be aware of fund benefits. In such cases they should provide the patient in advance with an itemised (MBS) list of procedures and charges which can be referred to the Fund for advice. This is a less satisfactory option, but may be appropriate in some cases.

35. It has been argued that doctors cannot predict what may occur in an operation which may add to the overall fees. AHIA does not believe this would be a common occurrence: indeed, we would hope, in the interests of patients, that it would be a very uncommon one. The fact is, if additional procedures are required, benefit levels are provided for them by both Fund and Medicare, and in our view fees for additional procedures should not exceed these benefits. (The law of swings and roundabouts should apply here: for each and every complex and unpredictable procedure there should be a simple, predictable one). In any event, any agreed out of pocket will presumably include a component for unpredictability as occurs in most other financial transactions.

36. The agreement on fees should be secured in writing prior to admission. 

37. Again, attempts have been made to cloud this issue by reference to “emergency admissions.” The fact is most private admissions are elective and, although they may need to occur quickly, rarely involve unconscious patients incapable of making decisions on fees. We do not believe the overall intent of the importance of fee disclosure should be obscured by this issue. It is accepted that in the case of a bona fide emergency advance disclosure might not be possible. These should be a small minority of overall cases. Product design may obviate some of these problems.

“Known gaps”

38. There are two forms which “known gaps” can take. One is that which, when the consumer purchases an insurance product, is defined at the time of purchase: e.g., a Fund may offer a product which offers a lower price in return for the consumer accepting, say, the first $500 of risk after which benefits will cover them (provided they use providers who accept the fund’s benefits). This “known gap” or co-payment has the virtue of providing certainty at the time the product is purchased: i.e., the consumer can make a conscious decision about their risk exposure at the time they purchase insurance, not at the time they use it. AHIA supports “known gap” products which involve an informed patient choosing the level of out of pocket expense they are prepared to meet should hospitalisation become necessary.

39. The second - and to AHIA less attractive - form of  “known gap” is one in which the consumer discovers, at the point of service, the extent to which they may have to meet costs additional to their insurance premiums. This arrangement can only be acceptable to health funds in the existence of a genuinely competitive market in health care provision, in which fee disclosure plays an essential part, and in which consumers have a reasonable opportunity to discover what different providers may charge.

40. Without pre-empting products which health funds may develop, it would be reasonable to expect opportunities would be taken to advise contributors and possibly GP’s of the charging practices of different specialists, with a view to ensuring the patient was satisfied that higher than average charges were justified by special skills or attributes of the surgeon(s) concerned. Because these methods would be commercial matters for individual organisations we do not seek specific action in the legislation relating to them: we would merely hope that no barriers would be erected to insurers providing the fullest possible information to their contributors, and, if necessary, any existing ones removed.

· Indeed, to ensure these steps could operate we would suggest a blanket clause be included in the legislation which would exempt funds from any provision in other legislation (e.g., Privacy) which prevented a health insurance fund informing its contributors or referring doctors  about the charging practices of individual medical practitioners.

Term of Reference 5:  The form of disclosure of costs to patients and the enforceability of bills when there has been no disclosure

41. AHIA believes, without any qualification, that any bill that has not been disclosed in advance should be unenforceable: i.e., if the doctor does not secure written agreement to a bill prior to a procedure the doctor should not have any legal right to pursue a debt in excess of the Medicare benefit. This would shift the onus from patients to seek details of fees to doctors to provide the information, and would create an appropriate market stimulus.

42. In the current environment both funds and Government may protect their risk exposure by limiting benefit payments, but the doctor still has the right to transfer the onus of payment to the patient. This is unacceptable. The legislation and/or regulations should provide that any undisclosed bill cannot be legally enforced. At the very least doctors who attempt to pursue bills which have not been agreed, in writing, by the patient should lose their Medicare provider number.

Term of Reference 6:  The impact of the schemes on existing agreements

43. AHIA members are concerned that the promise of this legislation has allowed opponents of existing schemes to encourage other doctors to refrain from continuing or accepting existing agreements.

44. As we have already pointed out existing arrangements have made considerable headway in eliminating or reducing the “gap” problem.

45. These schemes have required extensive internal research and development and lengthy dialogue with sections of the medical profession to ensure their acceptance.  The Funds have no desire to abolish or alter these arrangements.

46. AHIA members accept this legislation on the basis that is enabling, not mandating. It provides an opportunity for imaginative development of solutions, and this is appropriate in a commercial world. We do not see it is replacing the extensive innovation, imagination and sheer hard work that has already been put into eliminating gaps, and which is working.

47. Health funds will continue to offer their existing no gap products, and should be free from any pressure to change them. If such pressure is applied by the medical profession the legislation before the Committee should be revoked.

Term of Reference 7: The effectiveness of reporting and review provisions

48. AHIA notes that as is invariably the case the onus for reporting applies to insurers, acting as agents for patients, and not providers. We believe the sunset clause as outlined above is the most effective report/review process.  We would suggest that if, at the end of each 12 months, medical inflation (as described above, i.e., the overall billings by the profession) has not increased above the trend line of the last five years, it would be appropriate for the legislation to continue: if inflation expands beyond that, the Parliament should ponder whether to extend its application.

Term of Reference 8:  The need for additional consumer safeguards

49. AHIA views with considerable concern the alleged propensity of some specialists to impose or require “booking fees” payable in advance which may not necessarily be disclosed in their ultimate fees provided for HIC reimbursement. We believe such action is, if not fraudulent, at the very least contrary to the spirit of Medicare/health insurance arrangements and should be treated with considerable concern by the Parliament We therefore believe the legislation should be strengthened to require ALL fees, including any advance payments, booking fees, etc, to be disclosed to the HIC and health fund by the provider. This will allow funds and the HIC to monitor overall charges and provide a capacity to detect those providers who quite outrageously demand “up front” payments which are totally inappropriate.

50. Other than this, and our earlier request for legislative support to allow funds to provide consumers with much more information about medical charging practices, we believe funds will themselves act to protect their consumer interests.  We would, however, seek the committee’s indulgence in allowing either AHIA or any of its individual members the opportunity to approach the committee at any time if it felt consumers' rights were being disadvantaged by the actions of providers.

RUSSELL SCHNEIDER

Chief Executive Officer

Australian Health Insurance Association  

4 Campion Street, Deakin ACT 2600

Telephone (02) 6285 2977 Fax (02) 6285 2959

E-mail: ahia@cyberone.com.au
April 2000
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	 Quarter 
	 To MBS 
	  Above MBS 
	 TOTAL 
	 Proportion Above MBS 

	Sep-95
	         5,319,298 
	                    -   
	         5,319,298 
	0.0%

	Dec-95
	         4,919,082 
	                    -   
	         4,919,082 
	0.0%

	Mar-96
	         5,218,106 
	                  402 
	         5,218,508 
	0.0%

	Jun-96
	         5,178,556 
	               1,020 
	         5,179,576 
	0.0%

	Sep-96
	         5,623,084 
	               1,342 
	         5,624,426 
	0.0%

	Dec-96
	         5,369,576 
	               7,314 
	         5,376,890 
	0.1%

	Mar-97
	         4,997,230 
	              12,242 
	         5,009,472 
	0.2%

	Jun-97
	         5,443,282 
	              19,004 
	         5,462,286 
	0.3%

	Sep-97
	         5,698,736 
	               7,106 
	         5,705,842 
	0.1%

	Dec-97
	         5,334,658 
	              30,590 
	         5,365,248 
	0.6%

	Mar-98
	         5,045,834 
	              26,424 
	         5,072,258 
	0.5%

	Jun-98
	         5,259,250 
	              96,454 
	         5,355,704 
	1.8%

	Sep-98
	         5,708,966 
	            248,768 
	         5,957,734 
	4.2%

	Dec-98
	         5,338,580 
	            451,006 
	         5,789,586 
	7.8%

	Mar-99
	         5,270,816 
	            394,390 
	         5,665,206 
	7.0%

	Jun-99
	         5,486,970 
	            496,126 
	         5,983,096 
	8.3%

	Sep-99
	         5,739,214 
	            583,478 
	         6,322,692 
	9.2%

	Dec-99
	         5,515,280 
	            876,490 
	         6,391,770 
	9.4%

	
	
	
	
	

	Calendar Year
	
	
	
	

	1995
	
	                    -   
	
	

	1996
	       21,389,322 
	              10,078 
	       21,399,400 
	0.0%

	1997
	       21,473,906 
	              68,942 
	       21,542,848 
	0.3%

	1998
	       21,352,630 
	            822,652 
	       22,175,282 
	3.7%

	1999
	       22,012,280 
	         2,350,484 
	       24,362,764 
	9.6%

	
	
	
	
	

	
	
	
	
	

	 BENEFITS PAID 
	
	
	
	

	 Quarter 
	 To MBS 
	  Above MBS 
	 TOTAL 
	 Proportion Above MBS 

	
	
	
	
	

	Sep-95
	      115,080,960 
	                    -   
	      115,080,960 
	0.0%

	Dec-95
	      109,365,146 
	                    -   
	      109,365,146 
	0.0%

	Mar-96
	      108,713,936 
	              12,618 
	      108,726,554 
	0.0%

	Jun-96
	      112,893,328 
	              21,830 
	      112,915,158 
	0.0%

	Sep-96
	      119,542,874 
	              25,244 
	      119,568,118 
	0.0%

	Dec-96
	      114,207,484 
	            204,214 
	      114,411,698 
	0.2%

	Mar-97
	      105,508,386 
	            336,688 
	      105,845,074 
	0.3%

	Jun-97
	      117,422,722 
	            512,054 
	      117,934,776 
	0.4%

	Sep-97
	      119,308,566 
	            173,608 
	      119,482,174 
	0.1%

	Dec-97
	      112,785,760 
	            448,836 
	      113,234,596 
	0.4%

	Mar-98
	      109,712,060 
	            612,456 
	      110,324,516 
	0.6%

	Jun-98
	      115,074,164 
	         1,936,588 
	      117,010,752 
	1.7%

	Sep-98
	      123,329,948 
	         4,227,232 
	      127,557,180 
	3.3%

	Dec-98
	      117,211,488 
	         6,657,712 
	      123,869,200 
	5.4%

	Mar-99
	      117,516,890 
	         6,028,976 
	      123,545,866 
	4.9%

	Jun-99
	      123,841,544 
	         7,434,432 
	      131,275,976 
	5.7%

	Sep-99
	      129,074,134 
	         8,549,440 
	      137,623,574 
	6.2%

	Dec-99
	      125,925,794 
	       11,676,824 
	      137,602,618 
	8.5%

	
	
	
	
	

	Calendar Year
	
	
	
	

	1995
	
	                    -   
	
	

	1996
	      455,357,622 
	            263,906 
	      455,621,528 
	0.1%

	1997
	      455,025,434 
	         1,471,186 
	      456,496,620 
	0.3%

	1998
	      465,327,660 
	       13,433,988 
	      478,761,648 
	2.8%

	1999
	      496,358,362 
	       33,689,672 
	      530,048,034 
	6.4%
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