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INTRODUCTION

The Australia New Zealand Food Authority Amendment Bill 2001 (the Bill) was introduced into the Senate on 8 February 2000. The Bill amends the Australia New Zealand Food Authority Act 1991 (the Act) to implements aspects of the new food regulatory arrangements that have been agreed to by all Australian jurisdictions by inter-governmental agreement. 

The Bill will amend the Act to establish a new statutory authority, Food Standards Australia New Zealand (FSANZ), to be based on the existing Australia New Zealand Food Authority (ANZFA). It also changes aspects of the food standards development process to reflect the role of the Australia and New Zealand Food Regulation Ministerial Council (the Ministerial Council) that is to be established under the IGA, and makes some additional, less significant, changes to the food standards setting process (see below).

The Explanatory Memorandum to the Bill explains all the changes to be made by the Bill in detail. This submission explains some of these changes more fully.( It also addresses some of the issues that may be raised in the course of the Committee’s inquiry regarding the content of the proposed Bill. 

BACKGROUND

The new food regulatory arrangements were agreed to by the Council of Australian Governments (COAG) on the advice of a COAG Senior Officials’ Working Group on Food Regulation (SOWG). The SOWG was tasked with developing a proposal for a nationally coordinated approach to food regulation, based on the recommendations of the Food Regulation Review (Blair) Report that was released in August 1998. 

COAG members signed an Inter-Governmental Food Regulation Agreement that sets out the new arrangements on 3 November 2000 (the IGA). A copy of the IGA can be obtained at http://www.dpmc.gov.au/docs/DisplayContents1.cfm?&ID=86
There are some key features that characterise these arrangements and which underpin and strengthen the protection of public health and safety. These include:

· A coherent and comprehensive approach to food safety which, for the first time, will embrace all domestic food standards, including those for primary food products;

· A heightened role for Ministers in setting a clear strategic policy framework within which standards are to be set, on the basis of sound assessment and evidence;

· New strategic consultative arrangements, to ensure a better understanding of community and industry expectations; and

· New arrangements to ensure strong and effective implementation of regulations to provide for real safety in the Australian food supply.

These arrangements are illustrated in the diagram at Attachment A.

The new food regulatory arrangements require amendments to be made to the Act. The Act currently establishes the Australia New Zealand Food Authority (ANZFA) as the statutory authority responsible for the development of food standards for domestic and imported foods, and sets out its functions, objectives and processes. The Act also currently provides that the Australia New Zealand Food Standards Council (ANZFSC) must adopt these standards before they are automatically adopted into State and Territory law as agreed by States and Territories by inter-governmental agreement. The new food regulatory system has different arrangements. 

The 1995 Treaty between Australia and New Zealand Establishing a System for the Development of Joint Food Standards extends the current food regulatory arrangements to cover New Zealand. This Treaty will be amended to extend the new arrangements to New Zealand. The amendments to be made by the Bill will commence when these new treaty amendments commence because presently both Australia and New Zealand, under the Treaty, must adopt food standards developed by ANZFA and adopted by ANZFSC in accordance with the Act. 

THE PROTECTION OF PUBLIC HEALTH AND SAFETY

The new food regulatory arrangements agreed to by all Australian jurisdictions reinforce the protection of public health and safety. The Bill retains the protection of public health and safety as the primary objective for the new standards setting agency (FSANZ) in the development of food standards and codes of practice (see section 10 of the Act). The continued protection of public health and safety will also be ensured by the role and membership of the new Ministerial Council and of the FSANZ Board, and other aspects of the new food regulatory arrangements. 

Under the new arrangements, the Ministerial Council will set a proactive and strategic policy framework within which FSANZ will consider and develop standards. A Standing Committee on Food Regulation (comprising heads of departments reflecting the Ministerial Council membership and a senior representative from the Australian Local Government Association) will provide advice to the Ministerial Council. This will help elevate the strategic focus given to food safety issues. 

The Standing Committee on Food Regulation will also establish a Food Standards Implementation Sub-committee (consisting of heads of existing State/Territory inspection and enforcement agencies, AQIS and representatives of local government). This Committee will assist in developing a consistent approach to compliance and enforcement of food standards across jurisdictions.

In addition, a Food Regulation Consultative Council, or alternative means of consultation, will be established by the Ministerial Council to provide stakeholder advice to the Council, the Standing Committee on Food Regulation and FSANZ.

The new Ministerial Council 

All jurisdictions have nominated Health Ministers as their lead Minister on the new Ministerial Council. The Ministerial Council will retain ultimate responsibility in the new food standards development process. It will be responsible for the development of both broad food regulatory policy and policy guidelines to which to which FSANZ is to have regard when developing food regulatory measures (see Item 36). It will also have the power to direct FSANZ to review a proposed standard that it has approved, twice if necessary (see Item 81 – proposed sections 21(5) and 22(5)), and to reject such a standard that has been reviewed twice (see Item 81 – proposed section 23). FSANZ cannot gazette a standard that is the subject of review, or that has been rejected. The new Council can also direct a review of a standard already in the Food Standards Code.

The protection of public health and safety will remain the primary consideration of the new Council. The IGA provides that all Health Ministers must be on the new Ministerial Council. The lead Minister is to present a “whole-of-government” response to the Council and is the only Minister who may vote on behalf of a jurisdiction at a meeting of the Council. The Ministerial Council is to be chaired by the Commonwealth Minister for Health and Aged Care. 

However, other portfolios that are responsible for ensuring food safety may also be represented on the Council, thereby ensuring an integrated “source to consumption” approach to food regulation. The IGA provides that jurisdictions may nominate other ministers with responsibility for matters with which it is concerned (for example, agriculture and consumer affairs) to be members of the new Ministerial Council. This ensures that the food regulatory decisions made by the Council will take into consideration the views of other government portfolios responsible for the regulation of different parts of the food supply chain. It is important that we do not repeat the mistakes of Britain in relation to BSE where health and agriculture ministers did not work cooperatively in the early stages. It should also be noted that current arrangements provide for food standards for primary products to be set without reference to Health Ministers.

This expanded membership of the Ministerial Council also reflects the fact that it is to oversight the development by a single agency (FSANZ) of all food standards that are to be adopted nationally. This will eventually include primary product standards when the new Ministerial Council examines the issues and develops a way forward. 

As at present, the membership and functions of the new Ministerial Council are set out in the IGA but will not appear in the Act. The Bill only reflects the arrangements concerning the agreed functions of the Ministerial Council. The Act refers to the “Council” but defines it as the Australia New Zealand Food Standards Council agreed to by jurisdictions (see section 3). The Bill amends this so that in the future it will mean the Ministerial Council established by the IGA (see Item 9). 

It is important to remember that the Commonwealth cannot unilaterally change the membership and role of the Ministerial Council and FSANZ Board by amending the Bill. They have been agreed to by all Australian jurisdictions and are in the IGA.

Food Standards Australia New Zealand 

Membership of the Board

The IGA specifies that FSANZ is to have different governance arrangements from ANZFA. The Act currently specifies that the members of ANZFA are members of the Authority. In contrast, the IGA specifies that FSANZ is to have a Board. The Bill therefore specifies that the affairs of the Authority are to be conducted by a Board.

Both the IGA and the Act specify that the FSANZ Board is to have no more than ten members, including the Chairperson of the Board, the Chief Executive Officer of FSANZ, two members nominated by the New Zealand lead Minister on the Council, a member with a background in consumer rights and not more than 5 other members (see Item 118).

The Bill reflects the arrangement set out in the IGA whereby the members of the new Board will be appointed by the Commonwealth Minister for Health and Aged Care but only with the agreement of the Ministerial Council. Currently ANZFSC only has to be consulted on ANZFA Board appointments. 

The IGA provides that Health Minister must seek to ensure that there is an appropriate balance of skills covering the listed areas of expertise when appointing the Chair of the Board and the remaining appointees. The Bill provides that the Minister may only appoint a person to the Board if satisfied that the person is suitably qualified for appointment because of expertise in one or more of the following fields:

· Public health;

· Food science;

· Human nutrition;

· Government;

· Food regulation;

· The food industry;

· Food processing or retailing;

· Primary food production;

· Small business; and

· International trade.

The membership of the Board as set out in the IGA has been reflected in the Bill, with one significant difference. ANZFA currently has a mandatory member with “a background in consumer rights”. The IGA does not provide that there is to be a similar mandatory position on the FSANZ Board. However, the Bill ensures that the FSANZ Board will have a mandatory “consumer rights” member (see Item 118). The Board may also include members with expertise in public health, human nutrition and government regulation. As all Australian Health Ministers are on the Ministerial Council as “lead Ministers”, and the Ministerial Council must agree to all proposed appointments to the Board, this will ensure that members particularly concerned with the protection of public health and safety are properly represented.
The following areas of expertise are additional to those of ANZFA members: primary food production, food regulation, small business, international trade and the food industry (ANZFA presently has expertise in “food production and retailing’, the new Board may have expertise in “the food industry” and “food processing or retailing”). This broader range of expertise ensures that the agency that is to eventually develop all food standards that are to be adopted nationally, including standards previously developed by ARMCANZ, has the necessary expertise concerning aspects of the safe production and sale of food at all stages of the food supply chain.

The role of FSANZ

FSANZ is to develop all domestic food standards that are to be adopted nationally. They are to be developed based on scientific and technical criteria in accordance with the objectives set out in section 10 of the Act, including the primary objective of the protection of public health and safety.

The IGA provides that FSANZ is to notify all such standards to the new Ministerial Council. This differs from the current arrangements whereby ANZFSC must adopt food standards recommended to it by ANZFA before they are gazetted. The Bill reflects these new arrangements. It provides that, unless the new Ministerial Council requests FSANZ to review a standard that it has approved and notified to the Council, within 60 days of its notification, or unless the Ministerial Council decides to reject a twice reviewed standard within 60 days of being notified of its re-affirmation or amendment by FSANZ, FSANZ is to gazette the standard. The Bill makes clear that FSANZ does not have to wait 60 days to gazette a standard if it is informed by the Council that it will not request a review. This enables food standards that are acceptable to the Ministerial Council to commence as soon as possible.

The IGA provides that the Ministerial Council is to request an initial review if a single jurisdiction considers that one or more of the criteria specified in the IGA apply to the approved standard. A second review will be requested if the members of the Council so decide by majority vote. 

THE FUTURE DEVELOPMENT OF PRIMARY PRODUCT STANDARDS

The arrangements for the development by FSANZ of primary product standards, such as the meat hygiene standards previously developed by ARMCANZ, are to be developed by the Ministerial Council and may require further legislation. Different processes for their development may be required depending upon the type of standards to be developed. A working group is to be established by the Standing Committee on Food Regulation to consult with relevant stakeholders and develop appropriate processes for the consideration of the Ministerial Council.

THE PRECAUTIONARY PRINCIPLE

The precautionary principle should not be explicitly referenced in the Bill. There are definitional problems with the so-called principle and it does not have a common understanding internationally. It can also be used as an indirect but effective trade barrier. This is clearly not in Australia’s interests, and does nothing per se to protect public health and safety. 

The Act provides that the protection of public health and safety will be the primary objective of FSANZ when developing food regulatory measures (see section 10). The risk and evidence based approach to be used by FSANZ (and currently used by ANZFA) already embodies a strong precautionary approach. Rather than explicitly referencing the Precautionary Principle and potentially creating uncertainty about its interpretation, it is better that the Act provide clear directions to FSANZ as to how to apply precaution in considering each application or proposal to develop or amend a food standard. 

FSANZ, like ANZFA, will be obligated to develop standards that are based on risk analysis using the best available scientific evidence (see section 10(2)(a)). The exercise of precaution is already part of this risk analysis process. For example, the philosophy applied by ANZFA in relation to food and food ingredients that do not have a history of safe use, and to environmental contaminants, is to have them prohibited unless they are expressly permitted. Permission is provided in relation to novel foods, for example, only where scientific data indicates that the foods are at least as safe as their conventional counterparts, and appropriate labelling can be assured. 

Within the food safety arena, there is already provision in the international regulatory framework to take action, if necessary, in circumstances in which there is not full scientific certainty. Article 5.7 of the World Trade Organization Agreement on the Application of Sanitary and Phytosanitary Measures can be used to address potential hazards for which there is scientific uncertainty. ANZFA’s use of this clause is exemplified by the action taken recently in relation to the potential threat to human health posed by BSE. These are temporary measures adopted on the basis of available pertinent information. 

Finally, discussions are underway in the international arena, for example, in the Codex Alimentarius Commission, regarding how precaution should be applied to food safety with improved clarity. It would be preferable to await the results of this international consideration before amending domestic legislation relating to food to refer specifically to the principle. 

CONSULTATION

The Food Regulation Review was conducted by a Committee representing key government, consumer and industry stakeholders. The Committee conducted significant consultation before preparing its report, receiving over 170 submissions. It conducted public hearings and workshops, and undertook extensive consultation with key stakeholder groups, including those representing primary producers, manufacturers, retail and catering businesses, and consumers. 

The SOWG was tasked with developing a new food regulatory model, taking into consideration the recommendations made by the Blair Committee in response to issues and concerns raised in the course of its consultation. As part of this process the SOWG considered responses to the Blair Report provided by the Commonwealth, each State and Territory, ANZFSC, ARMCANZ and the MCFFA (the Ministerial Council of Forestry, Fisheries and Aquaculture). AFFA officials also met with peak industry bodies in relation to the proposed reforms while DHAC officials met with community organisations and public health representatives. 
ANZFA and New Zealand Government agencies were significantly involved in the preparation of the Bill, seeing and commenting on both the initial drafting instructions and initial drafts of the Bill. Officers of this Department also met separately with the Australian Consumers Association, the Public Health Association, the National Farmers Federation, the Australian Chamber of Commerce and Industry, and the Australian Food and Grocery Council regarding the new food regulatory reforms and the content of the proposed Bill. 

OTHER CHANGES TO THE FOOD STANDARDS SETTING PROCESS

The Bill makes changes to the names of the stages of the development of food standards and codes of practice to names that more adequately describe the actual stages of the process (see Item 40). It will also enable FSANZ to omit a different consultation stage of the development process (the less significant stage under the new arrangements) for applications of minor significance or complexity. 

The Bill also merges into one Division (new Division 2) the processes to be followed for the development of a standard or variation of a standard as a result of an application by an individual or body, and for the development of a standard at the initiative of ANZFA (FSANZ) itself. The process is substantially the same and therefore its repetition in two separate divisions and the resulting confusion is not necessary (see Item 39). 

Changes have also been made to the process for the development of food standards that must be developed as a matter of urgency in order to protect public health and safety. The timeframes specified in the IGA for the Ministerial Council to review or reject standards cannot apply to these particular “urgent” standards because, by their very nature, they are standards that have to be able to commence very quickly. Therefore, in order to ensure the protection of public health and safety in urgent cases, the Bill enables these standards to be gazetted after approval by FSANZ, whilst ensuring that FSANZ still consults before approving such a standard, and then conducts a final assessment of the standard within a specified timeframe after it has been gazetted. The Bill also ensures that the Ministerial Council then has the opportunity to review or reject such a standard in accordance with its usual processes). 
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( All references to Item numbers in this submission are to Items in Schedule 1 of the Bill unless otherwise specified.
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