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About the Australian Consumers Association 

The Australian Consumers’ Association (ACA) is an independent not-for-profit, non-party political organisation established in 1959 to provide consumers with information and advice on goods, services, health and personal finances, and to help maintain and enhance the quality of life for consumers.  Independent from government and industry, it lobbies and campaigns on behalf of consumers to advance their interests.

ACA employs 80 full time staff to provide consumer education, conduct surveys into consumer attitudes, lobby for improved conditions for consumers and distribute unbiased consumer advice.  These activities are more than fund-raisers, they also form the basis of our work for consumers.  Our annual turnover is $11.2 million per annum.

ACA is funded primarily through subscriptions to its magazines, fee-for-service testing and other related expert services.  There is no government funding for normal running expenses of ACA, and no commercial sponsorship or advertising.  The ACA products include:

CHOICE Magazine – from the beginning, ACA saw the need for a journal to inform its rapidly growing membership.  In 1960 CHOICE magazine was launched.  CHOICE is available only by subscription.  It is published eleven times a year and currently has a national circulation of around 150 000 copies.

CHOICE Online – the ACA has developed an extensive website featuring product articles, policy reports, media statements and interactive communication forums.  The website has been expanded in the past year to include a fee-for-service, provide full access to all ACA’s reports and articles. (http://www.choice.com.au)

Computer CHOICE – a bi-monthly magazine providing product tests and information for the home computer user (around 15 000 subscribers).


Consuming Interest – a quarterly journal of consumer policy and action around 1 200 subscribers.

CHOICE Health Reader – a newsletter published 10 times a year with reports on the latest scientific discovery in the areas of medicine, nutrition, exercise and other health – related fields.

CHOICE BOOKS – an extensive publications list of 33 titles including books on health, finance, sustainable building practices and travel.

CHOICE MONEYLINE – an automated and interactive telephone and fax service providing comparative information on banking products including home loans and credit cards (Telephone 1900 170 088)

About the Consumers’ Institute (CI) of New Zealand

Consumers’ Institute New Zealand, like it’s sister organisation ACA, is a completely independent, non-profit, non-party-political organsiation which belongs to Consumers International.  The principle aims of the organisation are to provide impartial and comprehensive consumer information and advice, and to act as an advocate for consumers. 

CI’s income comes solely from the sales of its advertising free publications.  Donations and sponsorship from commercial sources are not accepted.

The Institute’s work covers a wide range of consumer protection and information activities. These include comparative tests and surveys for consumer goods and services: research into and advice on financial, food, health, safety and welfare and environmental matters; representation at parliamentary committees and public inquiries, liaison with Government, business, trade and safety organisation and an interest in consumer education and complaints advisory work.

1.  Executive Summary

We condemn the intergovernmental agreement of November 3 2000 to allow Agriculture, Trade, Industry and other Ministers of portfolios deemed relevant to be present and contribute to the Ministerial Council that will oversee our food regulator.  We believe that food regulation should be the responsibility of State, Commonwealth and New Zealand’s Health Ministers.

The ANZFA Amendment Bill 2001 has been proposed as the Government’s response to the Blair review.  However, the amendments contained in the proposed bill are highly selective and skew the Review’s recommendations further towards the desires of industry than the Review’s recommendations do in their entirety.

We believe that to ensure public confidence in our food supply a precautionary approach to public health and safety must be maintained. This objective has been undermined through the COAG decision of November 3 2000, and by the lack of consultation with the public, health and consumer groups in the development of the amendment bill and the establishment of Food Standards Australia New Zealand.

This lack of public consultation will be further exacerbated by amendments proposed in the bill to use the Internet and FSANZ’s website as the main source of public notification of proposed food regulatory changes in many cases.  The Internet is not a universally accessible communications medium, it is a passive means of notification and consumers’ access is limited by social economic status.  People not only have to know that the site is there, and where on the site to look for but have regular Internet access to check regulatory developments.

Consumers should not have to watch our food regulatory watchdog for changes to our food regulations.

We view the proposed changes to the members of the Board, and their appointment as detrimental for consumer protection and confidence.  Increases to industry representation on the board have not been balanced with increases to public health and consumer representation and the capacity for consumer rights interests have been decreased. 

We believe that consumer representation on the board must be improved to address the new categories of small business, trade and food industry interests on the Board.  Such promotional industry interests and roles should be separated from the operations of FSANZ.

Consumers must have independently appointed increased representation on FSANZ board.  New Zealand consumers will remain unrepresented in food regulatory decisions of FSANZ.  We believe that they must have a seat at the table to ensure harmonious and trusted food regulation between our two countries.

The Bill will be disastrous for the protection of public health and safety if implemented in its current form. We believe that the following changes must be made to the Bill to begin to address the intrinsic conflict of interest between promotional agriculture and trade objectives and the primary and fundamental objective of any food regulatory, the protection of public health and safety, including:

· A clearly stated requirement in the Bill that the State, Territory, Commonwealth and New Zealand Health Ministers are the Lead Ministers of the Council and cannot be substituted by Ministerial colleagues from other portfolios;

· Repealing the additional categories which may be represented on the Board including:  the food industry, primary food production, small business, and international trade;

· The establishment of a New Zealand consumer representative on the Board;

· A requirement that FSANZ must have regard to the precautionary principle in its food regulatory decisions stipulated in Section 10 of the Act;

· Adequate public notification mechanisms for proposed food regulatory changes beyond an Internet posting and;

· That Board members must disclose all direct and indirect material interests pertaining to Board meeting matters.
2. Background

The Australian Consumers Association (ACA) is grateful for the opportunity to comment on the proposed bill.

We were closely involved in the drafting of the National Food Authority Act in 1991 and in the establishment of the new food regulatory agency at that time.  Since then we have worked closely with ANZFA over a number of years, through public submissions on a wide range of standards, participation in public consultations and relevant legislative reviews and presentations to ANZFA personnel.

We also have a long history of work on food policy and regulation.  This is because food safety and labeling have continually ranked as topics of the highest level of interest to CHOICE subscribers.  Our surveys and regular contact with consumers indicates that consumer confidence in government and industry is decreasing.

Current food safety scares and risk management challenges such as bovine spongiform encephalopathy (BSE) and the increasingly global nature of food safety makes it imperative in consumers’ eyes that their health and safety are protected. 

3. Primary Objective Public Health and Safety

The ANZFA’s primary objective is outlined in Section 10 of the Act that states:

the objectives (in descending priority order) of the authority in developing food regulatory measures and variations of food regulatory measures are:

(a)
the protection of public health and safety;

(b)
the provision of adequate information relating to food to enable consumers to make informed choices; and,

(c) the prevention of misleading or deceptive conduct.

Public health is the organised response by society to protect and promote health, and to prevent illness, injury and disability.  The starting point for identifying public health issues, problems and priorities, and for designing and implementing interventions, is the population as a whole, or population sub-groups
.

Although priorities may change as technology advances and social values change, the public health goals of reducing the level of disease, the risk of premature death and disease-produced discomfort and disability in the population remain the same.    Risk assessment, therefore must incorporate and reflect such technological advances and changes in social values.

Public health carries out its mission through organised interdisciplinary efforts that address the physical, mental and environmental health concerns of communities and populations at risk for disease and injury.  Its mission is achieved through the application of health promotion and disease prevention technologies and interventions designed to improve and enhance quality of life.  Health promotion including the three core health functions:

1. Public health intelligence: assessing and monitoring the health of communities and populations at risk to identify health problems and priorities;

2. Public Health Intervention: developing public policies in collaboration with community and government leaders, designed to solve identified local and national health problems and priorities;

3. Public Health Infrastructure: refers to the administrative, legislative and informational systems developed for making priorities for developing policy, for funding, for monitoring and surveillance, for research and evaluation, for program delivery, and includes the workforce required to accomplish these tasks.

These outcomes and priorities must be at the primary focus of food regulation, however, ANZFA has not provided such an approach to date, and we believes that the intergovernmental agreement to allow Agriculture, Trade, Industry or other deemed relevant portfolios to contribute to Council meetings and the proposed amendments to the ANZFA Act, as set out in the proposed amendment bill, will further undermine such a multifaceted approach to the protection of public health and safety.
3.  Lessons from the United Kingdom

The ACA’s submission to Blair’s Food Regulation Review stated:  The terms of this Review appear to re-position industry – focused objectives right alongside consumer focused ones – if not regard them as more important.  This situation has the potential for a conflict of interest between industry and consumer objectives.  As an example of this problem, an article from Food Magazine criticized MAFF, the UK food regulator:

“MAFF has been fatally flawed by a crucial contradiction at the core of its mandate.  MAFF is supposed simultaneously to protect consumers and to look after the commercial interests of the food industry, in other words to sponsor and to regulate the food industry at the same time.

The consequences of trying to meet two incompatible goals is that it has done neither job properly

The UK’s Consumer Policy Review reported in June1996 that in a survey of over 2000 consumers over 70% thought that the Government had withheld information regarding the risks associated with BSE.  
Consumers clearly feel that the Government gives priority to producer and political interests.  Two-thirds of respondents believed that the influence food producers have resulted in a Government policy that is against the interests of consumers.  The former Health Minister Edwina Currie shares this view:  she has said of a previous food crisis that MAFF officials ‘were not the least interested in public health and felt their task was to look after the farming industry’.  She felt that they ‘did a better job than the National Farmers Union’.

The Consumer Policy Review also found that:

· ¾ of people interviewed felt it was difficult to know whether government advice was free from political pressures;

· 1/3 of respondents indicated that they trust health professionals the most for impartial advice on food safety over, in a comparison of health professionals, consumer organisations, scientists specializing in food safety, government departments and the food industry;
· almost ½ of respondents thought that Government departments were least trustworthy in providing impartial food regulatory advice.
The UK’s Consumers’ Association called for the creation of a new independent food agency, able to provide authoritative advice and support to Government, working at arms distance from the Government, free from day-to-day political pressures, but investigating, monitoring and reporting on food policy creating more open systems of food regulation and greater confidence for both consumers and producers.  

The agency could communicate information to the public about food matters in a clear and independent way.  It would encourage greater openness, making public all information and evidence upon which it bases its advice and guidance.  

4.  Food Standards Agency – an example for Australia  

The UK Government heeded the concerns and recognised the impact compromised regulation has on consumer confidence, establishing the Food Standards Agency on April 1 2000.  The Food Standards Agency was created to:

“protect public health from risks which may arise in connection with the consumption of food, and otherwise to protect the interests of consumers in relation to food”.  The Agency’s three core values are to: put the consumer first; be open and accessible; and to, be an independent voice. 

The Agency includes a whistleblowing procedure and policy to ensure that scientists and staff can speak out to raise concern if they believe that the FSA is failing in its legal duty to protect public health.

The Australian Government on the other hand, through the November 3 2000 Intergovernmental Agreement to extend represented portfolios at Council meetings and through the amendments outlined in the proposed bill seeks to repeat the worst mistakes of the UK Government of over a decade ago.  The Bill encapsulates a regressive regulatory approach that is a step back from the 1995 and 1999 Australian legislation and is fundamentally regressive on comparison to international food regulatory systems.

5.  Scientific uncertainty

One of the main and growing challenges for food regulatory bodies is dealing with the problems of scientific uncertainty posed by new technologies.  Science by its very nature cannot predict what the long-term impact of new complex food technologies and production processes will be on our health and our environment.

The global food market and market pressures for foods, novel and traditional, are, however, unsympathetic to scientific processes and review and time delays of up to three years for rigorous scientific review (as is the timeline for the UKs latest tests to review the risk of infected milk to transfer BSE) are too long for consumer’s to be faced with a possible risk.

Current food scares, including the spread of BSE demonstrate that it is essential in an innovative global food market for risk assessment to be based on precaution.

Scientific controversies develop with conflicting scientific findings until consensus is reached. Food regulation should be directly behind coalface food technologies identifying areas of unknown risk and potential impact for consumers and acting in a precautionary manner until the scientific community resolves what is accepted as harmful to human health.

This, however, is not the current practice of ANZFA and does not reflect an understanding of how science in controversy works.

Despite, the Blair Review’s recommendation that food regulatory decisions be based on the best available scientific information, the 1999 amendment bill changed Section 10 to base food regulatory measures on ‘risk analysis and sound scientific principles’.

This has been interpreted by the ANZFA as a directive to wait for scientific consensus before acknowledging a risk.  In the case of first generation biotechnologies, this could take decades.

Increasing public awareness and therefore politicisation of food issues means that strong and independent scientific review is essential for consumer confidence in our food supply.

6.  Precautionary Principle

However, ANZFA’s current draft Guidelines for the Safety assessment of food to be included in Standard A18, at page 4 of 14 states:


ANZFA does not have the legislative framework to consider and evaluate many of the broader social, ethical and environmental issues, or to determine bio-safety assessment principles in relation to applications for food and food- ingredients to be added to the standard for food produced using gene technology.  The ANZFA has neither the mandate nor the expertise to examine and assess the risks related to the use of recombinant DNA techniques of the risks associated with the release into the environment of GMOs.

The ANZFA at present is operating under a ‘safe until proven unsafe’ risk assessment criteria for genetically modified organisms which is in conflict with the risk assessment mechanism for the Office of the Gene Regulator, stipulated under the Gene Technology Act 2000.

It is essential that there is a consistent approach to gene technology regulation across the Commonwealth regulatory agencies, in lieu of a ‘one stop shop’ for gene technology regulation.   There must be an appropriately consistent criteria for assessing GMO risks across the system. This is not provided with the United States Food and Drug Administration’s style ‘safe until proven unsafe’ approach of ANZFA in one case and a precautionary approach by the Office of Gene Technology Regulator in another. 

If the precautionary principle amendments to the Gene Technology Act 2000 are not mirrored in Section 10 of the ANZFA Amendment Bill 2001 the result will be an inherently conflicting national regulatory system for gene technology that will require differing information to satisfy differing regulatory bodies with differing risk criteria.   This will be a nightmare for consumers and innovative industries alike.  

The precautionary principle incorporated in the Gene Technology 2000 Bill must also be included in Section 10 to provide a consistent approach to the risk assessment of genetically modified organisms across Commonwealth regulatory agencies and to provide for a sustainable and cost-effective risk management system for traditional and novel foods.

7.  Possible ‘revolving door’ of lead Ministers depending on the agenda.
All State, Territory and Federal jurisdictions have stated that their Health ministers are to be the lead Minister on the Council.  This can be easily ensured by stipulating the Health Minister as the lead minister under subsection 40(1).

Without such an amendment to the Bill there is warranted concern that the Lead Minister may be able to substitute Ministerial colleagues responsible for agriculture, trade and industry to alternate in lieu of the Health Minister.

Such practice would be in direct conflict with FSANZ’s primary objective to protect the public health and safety of consumers and would lead to WTO rulings having a higher priority in food regulation.

8.  Consumer & Public Health representation
Subsection 40(3) previously stated that (in addition to the requirement of subsection 40(1)(c)) that the Board include a member who has a background in consumer rights.   The Minister may only appoint a person as the Chairperson or as a member of the Board if they had a background in one or more of the following fields:  public health, food science; human nutrition; food production or retailing; public administration; consumer rights.

These categories have been extended under the 2001 amendment bill to include all of the above categories excepting consumer rights in addition to food regulation; primary food production, small business, and/or international trade.

Consumer representation has therefore been decreased two fold, by the exclusion of possible representation in the second category of board members and by failing to balance the increased positions from small business and trade interests with consumer or health interests.

In fact the current wording of the Bill excludes one of the New Zealand general representatives being able to come from a consumer rights background that excludes the second largest constituency of FSANZ representation on its Board.

Of additional concern is the appointment of Board members by the Council.  To date, appointment of the consumer representatives has been the responsibility of the Health Ministers, coordinated by the Commonwealth Minister for Health.  Under the system outlined in the proposed Bill, consumer, public health and all other member appointments will be the responsibility of the larger Council, with Agriculture, Trade, and Industry representation.  Therefore, non-health portfolios will be present and be able to influence the selection and appointment of consumer and health representatives.

We believe that the appointment process for members of the FSANZ board must be nominated from independent bodies which act for the corresponding communities to be represented on the FSANZ board.

In this era of international food scares consumers cannot afford to lose confidence in their food regulator as they have done in the Pharmaceutical Benefits Advisory Committee.  Independence and transparent appointment processes are essential for consumer confidence and must be incorporated into the proposed bill.

9.  Disclosure of Interests
Currently ANZFA Board members must disclose all direct and indirect pecuniary interests pertaining to Board deliberations.  However, the amendment seeks to limit the level of disclosure required under the new Board to solely direct material interests.

We believe that this is a worrying development which is at odds with transparent and accountable practice, essential for the protection of public health and safety and consumer confidence.  We believe that indirect academic alliances, joint projects with industry and similar associations must be disclosed in all Board discussions.

Disclosure and indirect disclosure of material interests on the FSANZ board must be required by legislation.

10. Public notification

Public notification as the bill currently stands is inadequate.  Notification under the bill is passive – simple addition to the website is inadequate public notification for changes/variations to the food standards.

For ‘routine’ notification for changes or variations to draft standards should be publicised in established daily newspapers.

For specific ‘urgent’ applications additional notification is required.  Press release and newspaper advertisements in addition to searchable information on the website should be a minimum.

The council should have the power to impose additional public notification and educational measures and campaigns in food safety and regulatory matters identified of public concern or potential public concern. 

We, therefore, believe that the Bill should be rejected without significant amendment as outlined in all of the above areas.

� Department of Health Victoria, Public Health - Definition and abbreviations ihttp://www.dhs.vic.gov.au/nphp/broch/defin.htm


� Millstone, E, ‘We need a food safety agency’, Food magazine, November 1997 at page 13.


� ‘Whistleblowing’ procedure for the Food Standards Agency, � HYPERLINK "http://www.foodstandards.gov.ak/about_agency/whistle_blowing.htm" ��http://www.foodstandards.gov.ak/about_agency/whistle_blowing.htm� at pave 1 of 3





