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The Public Health Association of Australia (PHAA) welcomes the opportunity to contribute to this inquiry.

The Association notes that reference of the Bill to the Committee was based on two main issues:

· major changes to the operation of ANZFA proposed without any public consultation;

· changes proposed to Ministerial Council and Board create a potential conflict with ANZFA’s public health and safety objective.

PHAA would like to address these issues further in this submission and to raise a number of other concerns that we feel could adversely effect food regulation and public health and safety if the Amendment Bill is passed.

In a previous submission on the Australia New Zealand Food Authority Amendment Bill 1999, the Association expressed disappointment that the proposed amendments represented a considerable watering down of the food regulatory system, with concessions to global food industry and trade and the business interests of food industry underpinning the proposed amendments without due regard for the public health impacts.  We find little in this new amendment bill to warrant a change of opinion.  We are concerned that the proposed changes to the structure and power of the food authority can only acerbate consumer concern over food safety and tarnish Australia’s reputation of a clean and green food supply.

Public Consultation

The PHAA is concerned about lack of public consultation not only for this amendment bill but also around the COAG Agreement  (Nov 2000) that essentially establishes a new food regulatory system (and to which the amendment bill is directed).

The COAG agreement enables the establishment of a number of different structures/committees than previously have existed, including:

· the Australia New Zealand Food Regulation Ministerial Council, which will allow for ministers other than health to be part of the food standards setting process;

· Food Standards Australia New Zealand, the new Authority, to which much of the amendment bill applies;

· a Food Regulation Standing Committee with membership largely from bureaucratic Heads of Departments reflecting the membership of the Council;

· a Stakeholder Consultative Council to establish a mechanism for the provision of stakeholder advice; and

· an Implementation Committee which will assist with the performance of the Standing Committee.

The PHAA was invited to a consultative meeting in November 1999 with Commonwealth Officials to discuss a proposal that essentially outlined the above.  The only other invitees to that meeting were a representative of Codex and a representative of the Consumers Food Network (who was unable to attend).  The PHAA representative raised a number of concerns regarding the proposal including issues relating to the composition of the Council and the Board (ie the inclusion of Trade, Agriculture, Small Business etc), the relationship of the stakeholder committee to the standards setting procedure and the ability (or lack of) for influence, the mainly policy setting nature of the Ministerial Council and the greater decision making power afforded to the Board, and the lack of a structure that could provide independent, expert advice to the Authority.  These concerns were expressed verbally as there was not a procedure to allow for time to review the proposal or to take written submissions.  The PHAA representative recommended more extensive consultation before this draft plan was finalized and recommended to the COAG.  To our knowledge further broad consultation did not occur and many were left to find out about it only after the COAG agreement had been made.  Even now the actual details of the structure and functions of many of these committees (that do not require changes to the legislation) are not well documented.

Due to the lack of detail about the COAG agreement and the fact that much of the Explanatory Memorandum downloaded from the suggested website is in Greek letters, the PHAA has had some difficulty in interpreting fully the implications of all the amendments proposed.  

The experience of the PHAA highlights the lack of consultation around this Bill and validates the referral of this Bill for inquiry.

More extensive public consultation is essential as this Bill proposes fundamental changes to the political and regulatory oversight of our food standards and food supply.  It proposes major changes in decision making power and allows for the processes relating to the setting of food standards to be more broadly influenced by industry and other concerns despite the prime objective of food standards being the protection of public health and safety.

At a time when food safety is high on the public agenda both nationally and internationally (with BSE, Foot and Mouth Disease, Genetically Modified Foods etc) the prospect of allowing for greater industry and trade involvement in standard setting is an issue requiring much greater public scrutiny.

We have also recently witnessed the public and professional furore over the appointment of one (retired) industry representative to the PBAC and the PHAA is concerned that without further public consultation and debate that a similar situation could occur within the food regulatory area creating further concerns over the independence of the Authority and damaging the credibility of the system.

Changes to Ministerial Council and Board and potential conflict with public health and safety objective

Ministerial Council

As previously stated the COAG agreement has established a new Australia New Zealand Food Regulation Ministerial Council which, at present, continues to have health minister representation.  However, the Agreement allows for the inclusion of Ministers from other portfolios such as primary or processed food production or trade.  

The PHAA is concerned that with the addition of these other Ministers to the Council, the primacy of public health and safety will be compromised.  PHAA has lobbied strongly in the past to ensure that responsibility for food standards remains within the health portfolio and will continue to argue this point.  The Health Ministers have overruled the ANZFA Board on a number of matters in recent years, for example, nutrition labelling, labelling of GM foods. This highlights the importance placed on protecting public health and safety (and ensuring access to information to consumers) by the health ministers.  Greater involvement in decision making power by those involved in either funding, promoting or conducting business in the food industry would have lead to different outcomes which would not have been as protective of health and safety.

Recommendation:

Whilst it is acknowledged that the Amendment Bill does not deal with the composition of the Council, the PHAA recommends that a further amendment be made to ensure that Council is comprised only of Health Ministers, so that health will continue to receive the primacy required in food standards.

A major role of the Ministerial Council will be the development of policy guidelines for the setting of food standards.  Currently, Health Departments have not delineated their food regulation policy to any great extent, which has lead to ANZFA often developing policy through the setting of food standards.  It is highly appropriate for the Council (of Health Ministers) to develop and set policy direction for the development of food standards and PHAA would support this.  However, in order for this function to be performed well, the state, territory and federal health departments need to be supported by active and competent food policy units.  Food policy units will need to develop food standards policy in keeping with nutrition policy as well.

Standing Committee on Food Regulation

Under the COAG agreement, the Standing Committee on Food Regulation will consist of Heads of Departments of the portfolios reflecting the membership of the Council and will support the Council by providing policy advice.  The PHAA supports the inclusion of some expertise from those within the bureaucracy and local government, but is concerned that others with expertise in public health and safety are no included in the membership of this committee.  The Association also has concerns that this committee could potentially consist of a number of members with no expertise in public health and safety.

Recommendation:

Whilst it is acknowledged that the Amendment Bill does not deal with the composition of the Council, the PHAA recommends that a further amendment be made to ensure that the Standing Committee on Food Regulation includes a majority of public health and safety experts drawn from non-bureaucratic areas including universities, recognized national professional groups such as the PHAA, DAA and the NHMRC, and consumer organizations.

Process for the Development of Standards

This section of the Bill deals with the process and decision making powers of the Council and the Authority.  Currently the Board of the ANZFA makes a recommendation to the Council and the Council decides to accept, reject or amend a standard.

Under the Bill, the Board of the Authority will have the power to approve, amend or reject a standard.  If a standard has been accepted the Authority will notify the Council.  The Council will have an opportunity to request up to two reviews and can decide to reject a standard if there are still concerns.  The Council will have no power to amend the Standard and its powers to reject are circumscribed.  Requests for a review must be justified and a review can only be conducted if one or more COAG criteria apply, effectively limiting the opportunity for review.  Reviews are also to be conducted by FSANZ in a way “it considers appropriate”.  This begs the question what is appropriate?

Under this process, the mandatory full nutrition labelling and the labelling of GM foods would not have happened.

The PHAA does not support the reduction of the power of the Council to amend food standards.

Recommendation:

That the Ministerial Council’s power to amend a standard, within the limits of the COAG agreement, be retained in the interests of public health and safety.

The process outlined above, affords the Board of FSANZ much greater power in the setting of food standards and requires the Council to justify decisions to the public and the Authority.

The combination of changed management processes and responsibilities effectively places the FSANZ as the ultimate authority for food standard setting with a weakened and changed Ministerial Council having to satisfy and report to the FSANZ.  This effectively places Ministers in a weakened position as they will still have political responsibility for public health and safety but will not always have control over the decisions of a potentially food industry dominated Authority.

There is also potential for constant spills of the Board when there is a change of Government or when the Council and the Board are in disagreement (as they have been recently).

Membership of the FSANZ Board

This is essentially the most important part of the Bill.  The importance of the composition of the membership of the Board cannot be underestimated, particularly in light of the proposed powers of the Board.  Appointments to the Board need to be transparent and are likely to undergo a deal of public scrutiny to ensure that the composition reflects the required expertise in public health and safety and is not unduly influenced by industry interests.

The Bill provides for up to 9 members of the Board with this complement made up from the CEO of the Authority, two members to be appointed by the New Zealand lead minister on the Council, one member with a background in consumer rights and up to five other members with expertise in a wide range of fields.  There are no mandated public heath or nutrition positions on the Board, which is odd considering the matters that the board deals with.  Indeed there is great potential for these five members of the Board to have expertise in food industry, food processing and retailing, primary food production, small business and/or international trade and hence preclude those with expertise in public health and nutrition.
All members of the Board are to be appointed by the Minister.  There is no provision in the Bill to have recommendations from professional, consumer groups for appropriate appointments.

The PHAA supports the approach taken in the submission of the Department of Nutrition and Dietetics, Faculty of Medicine, Monash University in determining what areas of expertise are essential and desirable but not essential.

Given that the priority functions of the Authority are, in relation to food, to protect public health and safety and to ensure appropriate information to consumers, the essential expertise that must be on the Board are public health, human nutrition, food science, food regulation and consumer rights.  The latter is ensured by the mandatory appointment of a member with a background in consumer rights.  The PHAA contends that equally as important as this mandated position, are those others that are essential to the Board (as outlined above).  Nominations for individuals with such expertise should be made to the Minister by the appropriate expert professional bodies.

Expertise that is desirable but not essential would be that relating to the food industry including primary food production, food retailing and food processing.  The profitability of the food industry is not the Board’s concern but food industry expertise is helpful in understanding the logistics of food handling and the role of the industry in adhering to food safety standards.  It is therefore reasonable to have one member of the Board with food industry expertise.

No case can be made for the inclusion of small business and international trade as (important as they are to the Nations’ economic welfare) they are not primarily (or even remotely) concerned with public health and safety.

Recommendations and suggested amendments:

Item 120:  The Minister may only appoint a person as a member of the Board if the Minister is satisfied that the person is suitably qualified for appointment in one or more of the following fields and if the person has been nominated by the relevant professional body, where this is specified, as sufficiently expert in that field:

(a) public health (nominee of the Public Health Association of Australia)

(b) food science (nominee of the AIFST and/or CSIRO)

(c) human nutrition (nominee of the NHMRC in consultation with DAA)

(d) food regulation (nominee of  the Minister and preferably a legally qualified practitioner in food law)

(e) food industry (nominee of the Australian Food and Grocery Council)

(f) consumer rights (nominee of the Australian Consumers Association)

The member appointed under (e) will be the sole industry representative.

Declaration of Interests

The Section 50 amendment which requires that Board members need only notify of any “material personal interest” instead of the current “direct or indirect pecuniary interest” is not supported by the PHAA.  To ensure transparency of Board appointments and Board decisions, we feel that all interests, direct or indirect need to be declared.

Recommendation:

Retain the current declaration of interests clauses.

Structure of the Authority

There is no detail within the Bill regarding the structure and functioning of the Authority, however, PHAA would like to recommend some changes to the current structure that it feels would add to the scientific and expert nature of decisions.  Currently the staff of ANZFA are (except in a few exceptional cases) charged with full responsibility for preparing assessments, reviewing public submissions, undertaking regulatory impact analyses and making recommendations to the Board.  Staff members therefore have an onerous task and must be conversant with all aspects of the regulatory process.  Few efforts have been made to establish expert committees to assist ANZFA staff with these details.  The PHAA feels that the establishment of these expert groups would be beneficial, not only for staff but also to ensure that all issues had been fully assessed before a recommendation was made to the Board.  The TGA provides a good example of how the expert committees could be established and maintained.

Recommendation:

That, the Bill be further amended to include items relating to the structure and function of the FSANZ and that the TGA be a possible model for this.

The PHAA commends the inquiry into this Bill and will be pleased to have the opportunity for further input.

