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1.
Executive summary

The Australian Food and Grocery Council (AFGC) makes this submission to the Senate Community Affairs Legislation Committee in response to the request for comment on the Australia New Zealand Food Authority Amendment Bill 2001 (the ANZFA Amendment Bill 2001).
An effective legislative and regulatory framework, provided by efficient institutional and administrative arrangements is critical for the competitiveness, growth and profitability of Australia’s food and beverage processing industries.

The AFGC has long argued that the food industry is heavily regulated through three levels government with overlapping responsibilities, unclear or conflicting objectives and inadequate co-ordination creating unnecessary compliance cost for companies and administration costs for governments.

The AFGC called for new, cost-effective regulatory arrangements including:

· simpler, nationally uniform regulations with more focused, clearly stated objectives; and

· better coordinated institutional and administrative structures; 

Such arrangements are critical to meet the Australian Governments’ clearly enunciated regulatory policy of minimum effective regulation – a policy supported by the AFGC. 
Market failure arguments justify the imposition of regulation subject to Council of Australian Governments’ (COAG) agreed principles against which regulation must be judged to establish that it is the minimum necessary, and effective.
The Government’s proposed institutional/administrative arrangements for food regulation have two key, well differentiated elements viz.:
· public policy development and implementation — identifying public policy priorities and proposing actions with food regulatory policy being the responsibility of the new Food Regulation Standing Committee (with departmental support) providing advice to the new Ministerial Council ; and

· promulgating regulatory measures – developing and implementing regulation, with food standard setting the responsibility of the new agency Food Standards Australia New Zealand (FSANZ) as proposed in the ANZFA Amendment Bill 2001.

It is critical that the operations of FSANZ have independence through appropriate governance arrangements; credibility with regulations protecting public health based on sound science and justified against the COAG principles; and integrity through accountable and transparent processes.

This will be assured by arrangements foreshadowed by the ANZFA Amendment Bill 2001 providing for a Ministerial Council with responsibility for policy development (on advice from relevant government departments) and final accountability for effectiveness of food regulatory arrangements, balanced by an independent FSANZ Board, with responsibility for the detail of food standards and ultimately accountable to Parliament, through the Minister for Health and Aged Care.

The new food regulatory arrangements reaffirm the primacy of sound science as the basis for food standard setting and capture the critical element of effective government — namely, separating the political activity of broad policy development from regulatory determination by an independent agency.

The key feature of this model, and advantage over existing arrangements, is that the expanded Ministerial Council provides for a “whole of government approach”, through COAG, to food policy and standard setting — although each jurisdiction will still be restricted to a single vote.

Furthermore the new Ministerial Council and expanded Board of FZANZ reflects the importance of the Australian food beverage processing industry, as Australia’s largest manufacturing industry, and its contribution to national economic benefit through domestic business activity and exports of goods to overseas markets. The new arrangements recognise that food regulations clearly fall at the critical intersection of health and industry policy
As such, they are an appropriate response by COAG to Food a Growth Industry — the Report of the Food Regulation Review (The Blair Review).

The Blair review and subsequent development of the new arrangements provided for by the ANZFA Amendment Bill 2001 were carried with full and extensive public consultation and collaboration with food industry associations, small business, health and consumer groups, as well as with other interested parties.

The changes provided by the ANZFA Amendment Bill 2001, whilst profound:

· reaffirm public health and safety as the priority for the development of food standards by FSANZ; and 

· retain strong Ministerial Council control over food standards with the Council’s powers to review, amend and reject standards being carried forward into the new arrangements.

The public health and safety focus of the new Ministerial Council is assured by arrangements requiring the Chair to be the Commonwealth Minister with Health portfolio responsibility, each jurisdiction to provide representation that includes a Health Minister, and the Secretariat to the Council to be from the Commonwealth Health portfolio. Furthermore, the Ministerial Council must approve appointments to the FSANZ Board, providing further safeguards for ensuring that public health and safety considerations remain paramount.

As such, the new arrangements are strongly supported by the AFGC as providing a robust and comprehensive framework for the development and promulgation of food regulation based on sound science. 

Their effectiveness in providing efficient public health protection may be compromised if reference to the so “Precautionary Principle” were to be included either in interpretation or as part of the ANZFA Amendment Bill 2001 — by definition, basing regulations on sound science makes this unnecessary.

The AFGC stands ready to provide further industry perspective on the ANZFA Amendment Bill 2001 and additional, and desirable, reforms of Australia’s food regulatory arrangements.

2.
The Australian Food and Grocery Council

The Australian Food and Grocery Council (AFGC) makes this submission to the Senate Community Affairs Legislation Committee in response to the request for comment on the Australia New Zealand Food Authority Amendment Bill 2001(the Bill).
The AFGC’s charter is to promote a business environment conducive to international competitiveness, strong and sustained investment, innovation, business growth and profitability, complemented by greater export market opportunities.

The AFGC’s mandate in representing member companies is to ensure a cohesive and credible voice for the industry, to advance policies and manage issues relevant to the industry and to promote the sector and the virtues of its products enabling member companies to grow their businesses.

The organisation’s agenda for growth centres on structural and attitudinal changes to the socio-economic environment necessary for member company businesses to compete successfully in the increasingly globalised economy.

The membership of the AFGC comprises over 185 companies, subsidiaries and associates that constitutes in the order of 80% of the gross dollar value of the highly processed food, beverage and other grocery product sectors (a list of AFGC members is at Appendix 1).

The Council is thoroughly committed to ensuring that public and industry policy provides conditions, through minimum effective regulation, for Australia’s food and grocery manufacturers to grow and prosper whilst providing affordable, high quality, appropriately labelled and promoted, safe food products, to Australian consumers, and many more overseas.

3.
This Submission

This submission presents the AFGC key principles with regard to food regulatory arrangements — institutional arrangements, policy development and standard setting.

This submission also addresses the issues identified by the Selection of Bills Committee:

· the level of public consultation preceding the major changes to the operation of ANZFA proposed; and

· whether changes proposed to Ministerial Council and Board create a potential conflict with ANZFA’s public health and safety objective.

It also addresses the further incidental issues:

· the ability of the Ministerial Council to amend recommendations; and

· the precautionary principle.


4.
AFGC — Key policy principles — institutional arrangements, policy determination and standards setting.

Institutional, administrative and regulatory arrangements governing the food industry have been the focus of a number reviews in recent years including:

· Food Regulation Review
 (“the Blair Review”; refer to section 11 for greater detail);

· Imported Food Control Act Review;

· Export Food Control Act Review;

· Review of the Food Standards code by the Australian New Zealand Food Authority (ANZFA) with the development of a new draft Joint Australia New Zealand Food Standards Code; and 

· Review of Administrative Arrangements for Public Health and Safety.

The AFGC provided input to each of these reviews identifying problems with the administration of regulatory frameworks, viz.:

· significant differences between the States and Territories in legislation and regulations, and the role of their local governments;

· overlap and lack of co-ordination between State and primary industry and health legislation resulting in duplication, inefficiencies and unnecessary cost impost on industry;

· variable approaches to standard setting with current arrangements being over-prescriptive, unwarranted and internationally inconsistent; and

· inconsistent interpretation and enforcement of food standards, food safety and food labelling and product recall.

The AFGC called for new, cost-effective regulatory arrangements including:

· simpler, nationally uniform regulations with more focussed clearly stated objectives; and

· better coordinated administrative structures; 

Furthermore, the AFGC has established key regulatory policy principles reflecting those established by the Council of Australian Governments
, 
 (COAG), viz.:

· the principles of good regulation — minimising the impact, predictability of outcomes, consistency with international standards and least restrictive of trade; 

· the features of good regulation — efficient and effective, competitive neutrality, accountability, compliance and enforceability; and

· regulatory impact assessment prior to promulgating a regulatory measure — including quantitative analysis of the effect/impact of regulation.

The AFGC has long argued, therefore, that the food industry is heavily regulated through the involvement of three levels government with overlapping responsibilities, unclear or conflicting objectives and inadequate co-ordination. This creates unnecessary compliance cost for companies and additional administration costs and inefficiencies for governments.

In 1998 the Blair Review reached the same conclusions finding that “ The current regulatory framework for food in Australia is complex and fragmented and involves a large number of regulatory agencies and legislation spread across three spheres of government”.

The Review identified the need for governments to implement an integrated and coordinated national food regulatory system through a partnership approach between government, industry and consumers. The Review proposed “ a package of structural, legislative and administrative rearrangements to reduce the costs of business compliance” and recommended “greater commitment to a government-industry partnership to ensures appropriate performance-based regulations are implemented efficiently, at least cost, and effectively across the whole of agri-food industry.”

The changes foreshadowed by the ANZFA Amendment Bill 2001 have been presented as the Governments response to the Blair Review. As such they are consistent with the “direction” recommended by that Review, and address many of the shortcomings identified in Australia’s food regulation systems.

5.
Efficient INSTITUTIONAL/Administrative Arrangements

An effective legislative and regulatory framework, provided by efficient institutional and administrative arrangements is critical for the competitiveness, growth and profitability of Australia’s food and beverage processing industries.

Both the nature of Government policy instruments (including regulation) and the manner in which they are implemented through Government agencies can critically impact upon the activities of business, affecting their operation and success in the market.

In this context the AFGC supports the reform of food regulations that provide outcomes including:

· whole of government consideration of policy development and regulation setting for the food industry recognising their position at the critical intersection of food and industry policy;

· streamlining and separation of administrative arrangements for policy development and regulatory setting (see below);

· consistency in the approach of government agencies in dealing with industry matters with sound science forming the fundamental basis for public health and safety protection through regulation (see below);

· coordination between agencies minimising duplication and maximising effective regulatory coverage across issues demonstrated to be of public health and safety import;

· enhanced efficiency through adopting management practices required for the effective and timely dealings with matters,

· harmonisation of regulatory and administrative arrangements across industry sectors and where possible with international approaches;

· accountability provided by auditable, traceable processes used in administrative structures for the development of policy and regulation.

The AFGC considers that the provisions of the ANZFA Amendment Bill 2001, coupled with amendments to the ANZFA Act made in 2000, address many of the issues previously identified by the AFGC (and other reviews) resulting in more efficient and effective regulatory arrangements for the food industry.

6.
Policy Development vs Regulation/Standards Setting

With regard to the Government’s administrative arrangements for food, and other public health and safety regulation, the AFGC considers that there are two major roles for Government bureaucracies, viz.

· public policy development and implementation — assisting the Government identify and address public policy priorities through gathering information, developing advice and resourcing programs to meet particular objectives; and

· promulgating regulatory measures — developing and implementing regulation, co-regulation or self-regulation supervising and controlling the activity of private enterprise in matters economic, industrial and of trade practices, and in the interest of public health and safety.

The importance of these two roles remaining distinct and separate is well recognised and generally reflected in institutional arrangements established by Governments.

Government departments, such as the Department of Health and Aged Care, are the primary agencies responsible for providing advice to Ministers and Ministerial Councils to assist public policy development. Government departments are the administrative arms of the elected government of the day and are therefore not independent of the political will of the government

By contrast statutory authorities, such as ANZFA and independent offices, such as the Office of the Gene Technology Regulator, develop​ regulations that intervene directly in the market and supervise the activity of businesses. They are deliberately empowered by their governance arrangements to act with a high degree of independence in the setting of regulations, but constrained tightly in their activities by specific Acts of Parliament defining their objectives and functions. This reflects the importance of ensuring that marketplace interventions through law and other regulatory measures is quarantined from undue political, commercial, or sectoral influence. The legislative arrangements (that is, the Acts) do, however, require that statutory authorities and independent offices act within, and consistent with, the broad policy framework set by the government of the day — this providing the absolute accountability of the agency.

The AFGC supports the new food regulatory arrangements whereby policy-developing activities of a Food Regulation Standing Committee providing advice to a Ministerial Council are clearly differentiated, and separated institutionally, from the regulatory activities and standard setting of the new statutory authority Food Standards Australian New Zealand (FSANZ).

It is inappropriate for independent offices and statutory authorities to have major responsibilities in the development of public policy – simply they have neither the mandate nor the accountability to the community to do so.

In this context and relevant to the food industry it can be seen that standard setting is essentially a service function provided to Government and pursuant to fundamental policy objectives of protecting public health and safety through minimising hazards that might be associated with foods.

7.
Governance Arrangements for Regulatory Agencies

The AFGC considers it critical that independent regulatory agencies with responsibility for developing regulations to protect public health meet the critical criteria of :

· independence — assured by appropriate governance arrangements established through legislative frameworks and pursuant regulations coupled with adequate funding and resource management capabilities;

· credibility — established by basing regulations protecting public health and safety on the application of sound science and justified against the COAG principles; and

· integrity — through developing regulations in an accountable and transparent manner provided through consultation processes that ensure independence from commercial, political or sectoral influence.

The governance arrangements foreshadowed by the ANZFA Amendment Bill 2001 provide for a Ministerial Council with responsibility for policy development (on advice from relevant government departments) and final accountability for effectiveness of food regulatory arrangements, balanced by an independent FSANZ Board, with responsibility for the detail of food standards and ultimately accountable to Parliament, through the Minister of Health and Aged Care.

8.
Regulatory policy – the case for government intervention through regulatory measures

The separation of the two functions of “policy” and “regulation” is well established as the basis for good government. There is, however, the additional important concept of regulatory policy whereby constraints are placed upon the nature of regulation and the way regulations may be imposed to achieve a policy objective. 

Successive Australian Governments have clearly enunciated a regulatory policy that seeks minimum effective regulation.

This recognises that any regulation, although intended to benefit the community, represents a burden on the community, both through compliance costs imposed upon industry and through the cost of enforcement by regulatory agencies. The corollary to this is that the burden should be minimised, to maximise the net benefit to the community..

The AFGC supports the concept of minimum effective regulation — an internationally competitive and prosperous Australia is best served by an open, market oriented economy conducive to competition and commercial risk taking, where government intervention is confined to minimum and necessary regulation.

The fundamental justification for Government regulation is market failure – that is where markets fail to produce optimum outcomes for community benefit.

Market failure per se, however, is not the sole justification for a regulatory intervention as some market failures may correct themselves over time. It must be demonstrated that Government intervention can remedy the failure. 

The onus of proof in determining that regulation will correct market failure and is in the national or public interest, should be on those advocating the necessity for government regulatory intervention and that inhibiting competition is the only means by which that interest can best be served.

The fundamental justifications (i.e. the market failure arguments) for the imposition of regulation have been agreed to by COAG2,3 along with the criteria against which regulation must be judged to establish that it is the minimum necessary and can be effective, viz:

· a minimal regulatory burden is imposed upon  the community — this requires  a range of regulatory measures, and non- regulatory alternatives, to be considered to achieve identified objectives and to establish that minimum resource costs are required for enforcement of, and compliance with, the regulation;

· regulatory impact assessment to demonstrate that the benefits derived from regulation exceed the costs — these assessments, where possible, to be quantitative consisting of cost–benefit analyses or cost–effectiveness analyses;

· predictable outcomes — performance-based requirements that specify outcomes are preferred over prescriptive requirements, or inputs;

· compatibility and consistency with international standards — particularly those of World Trade Organization Agreements;

· accountability — Ministers responsible for broad policy setting for regulatory agencies must obtain full agreement of their Governments and bureaucratic processes must be consultative and transparent;

· compliance and enforcement — the law must be enforceable; if not, it only serves to bring the law into disrepute. Enforcement measures should not have the effect of encouraging the subversion of compliance levels;

· minimal impact on competition — regulation should have minimal impact on business competitiveness, offering the least impediment to entry or exit of businesses from markets, and not restrict innovation; and

· sound scientific basis — for regulations addressing technical issues such as public health and safety, environmental protection etc.

These COAG principles provide an indispensable systematic framework and benchmark against which Government agencies should judge, and justify, their activities in developing policy and regulations prior to implementation – and the mechanism for the assessment is prescribed in the form of a Regulation Impact Statement.

The AFGC supports the formalisation of the requirement for Regulation Impact Statements as a prerequisite to promulgating food standards in the Australia [New Zealand] Food Standards Code provided by ANZFA Amendment Bill 2001.

9.
Whole of Government Approaches

The Australian food processing industry, as Australia’s largest manufacturing industry, is part of a larger “agrifood industry” contributing substantially to the national economic benefit through domestic business activity and exports of goods to overseas markets.

As such, government policy and regulatory development affecting the industry spans several portfolios – health, trade, industry, transport, primary industry and the environment. 

Reflecting this two key recommendations of the Blair Review addressing the legislative regulatory framework were:

· the Governments of Australia should agree that responsibility for developing all domestic food regulations and standards be centralised within a national agency that operates as a partnership between the Commonwealth and the States and Territories; and

· the Governments of Australia should establish a single Commonwealth/States/Territory and New Zealand Council of Food Ministers to be responsible for developing all food regulations in Australia. 

Establishing a single national food agency with sole food regulatory responsibility would represent considerable reform, given that the States and Territories have constitutional responsibility for food regulation and would be required [effectively] to devolve it to the Commonwealth. 

Notwithstanding that, the AFGC supports regulatory arrangements that clearly differentiate the two functions of:

· policy development — through establishing a Australia and New Zealand Food Regulation Ministerial Council of Health Ministers and Ministers from other portfolios such as primary industry; and 

· standards setting — through the new agency Food Standards Australia New Zealand (derived from ANZFA).

The key feature of this model, and advantage over existing arrangements, is that it provides for a “whole of government approach”, through COAG, to food policy and standard setting — although each jurisdiction will still be restricted to a single vote.

The proposed model captures the critical element of effective government — namely, separating the political activity of broad policy development from regulatory determination by an independent agency.

The primacy of public health and safety in determining Australia’s food regulations remains but the new arrangements recognise that food regulations clearly fall at the critical intersection of health and industry policy. Given the size, and importance to the nation’s wealth creation, of Australia’s food manufacturing industry, both must be taken into account in standards setting. 

A more independent food agency can be supported, however, only if it has clearly directed legislation to base its “standards setting” primarily on demonstrated public health/information/technical/scientific needs. 

Complementing the activities of a regulatory agency focused on standard setting, agencies within the Government departments with responsibility, and capacity, for policy develop​ment in the food area are required.

These provide mechanisms to deliver policy and public health outcomes independent of the food regulatory agency, and critically, a justification for confining the activities of that regulatory agency to food standards development.

COAG’s agreement for the convening of the Food Regulation Standing Committee will provide a national mechanism for food policy development — particularly with regard to regu​latory policy, coordinating the activities of relevant government departments at both Commonwealth and States and Territories levels.

10.
Sound Science as a basis for establishing regulations

The primary justification for the imposition of specific regulation in the food industry is the protection of public health and safety. Almost by definition, this can only be provided for if sound science forms the objective basis for developing regulation in terms of:

· identifying a market failure — that is, establishing that there is a threat, or potential threat, to public health and safety and estimating the impact or potential impact using advanced health/risk assessment methodologies; 

· guiding the nature, and extent, of the regulatory measure, or alternative policy instrument to address the market failure; and

· assessing the effectiveness of the regulatory measure or alternative policy instrument following its introduction.

Against a backdrop of raised community awareness and concern regarding food safety issues it is critical that the food regulatory agencies engage advanced risk assessment protocols for determining threats to public health and safety and the efficacy of regulatory safeguards imposed. 

Sound science provides an indispensable basis for such processes, and is critical for distinguishing real risks and hazards from those that are only perceived. Furthermore, application of sound science provides an agreed systematic framework for action facilitating  the convergence of opinion about appropriate policy and regulatory action in any given situation.

The new food regulatory arrangements, as detailed in the ANZFA Amendment Bill 2001 reaffirm the primacy of sound science as the basis for food standard setting.

11.
Changes to anzfa/fsanz proposed with full public consultation

Changes to the operation of the Australia New Zealand Food Authority (ANZFA) have been proposed as a result of the Australian Government’s and COAG’s response to the Blair Review.

Dr W H (Bill) Blair OAM was appointed as independent Chair of the Review Committee in 1997 and the Committee published its report in August 1998. The Committee comprised industry, consumer and government representatives from the Commonwealth, the States and Territories, local government and New Zealand. The Review Committee worked in close collaboration with food industry associations, small business, health and consumer groups, as well as with other interested parties.

The Committee gathered information through:

· conducting public hearings and workshops in all capital cities and some regional centres;

· inviting written submissions, and receiving over 170 submissions from the agrifood industry, consumers, health and primary industry agencies, and regulators;

· undertaking extensive consultation with key stakeholder groups;

· investigating the current food related regulatory arrangements throughout Australia; 

· researching the social and economic costs and benefits of food regulation;

· undertaking case study work with industry and regulators on the impacts of regulation;

· conducting focus group meetings with small business, consumers and public health professionals; and

· conducting a second round of public comment on a Draft Report.

In November 2000, COAG agreed to the organisational and operational changes to ANZFA and the Australia New Zealand Food Standards Council of Health Ministers. The changes to which COAG agreed are contained in a formal agreement between the Commonwealth of Australia and the States and Territories, the Food Regulation Agreement, and have been subsequently captured in the ANZFA Amendment Bill 2001.

During the drafting of the ANZFA Amendment Bill 2001, the Commonwealth Department of Health and Aged Care held consultations with relevant stakeholders, including consumer representatives.

The ANZFA Amendment Bill 2001, therefore, has been prepared following:

· extensive public consultation during the Blair Review;

· extensive consultation between all State and Territory Governments (Governments of both major parties) and the Commonwealth, resulting in the Food Regulation Agreement; and 

· further consultation with stakeholders during the drafting of the Bill.

Amendments to the ANZFA Act to form Food Standards Australia New Zealand (FSANZ) and provide the Ministerial Council with input from a broader range of portfolios, reflecting the range of issues dealt with in food standards, are the product of all Governments in Australia - State and Territory and Commonwealth

COAG, reflecting Governments from both sides of politics, has agreed to proceed with these central food regulatory reforms that now form the Amendments before Parliament.

The AFGC considers that there has been adequate and extensive consultation with regard to the proposed changes to the operation of ANZFA .

Concerns that the major changes to the operation of ANZFA have been proposed without sufficient public consultation as a result of the introduction of the ANZFA Amendment Bill 2001 into Parliament are without foundation.

12.
changes to Ministerial Council and ANZFA/FSANZ Board maintain primacy of public health and safety objectives

The AFGC strongly rejects the proposition that changes proposed to the Ministerial Council and Board create a potential conflict with ANZFA’s public health and safety objectives. 

Detailed examination of the Bill, together with the Explanatory Memorandum to the Bill, the Second Reading Speech and the Food Regulation Agreement confirms that the primacy of public health and safety objectives will be maintained under the proposed new arrangements.

The Ministerial Council

Item 9 in the Bill — the new subsection 3(1) (definition of Council) — states:

Council means the Australia and New Zealand Food Regulations Ministerial Council that was established by the Food Regulation Agreement 2000.
In the Food Regulation Agreement 2000, Part III deals with inter alia the administrative arrangements for the Ministerial Council and paragraph 3(c) states that the Council will:

be Chaired by the Minister with responsibility for the Commonwealth Health portfolio and supported by a Secretariat provided by that Minister’s portfolio.

Thus both the Chair and the Secretariat will have a clear and undivided health background and focus.

The Explanatory Memorandum to the Bill states:

The Australia and New Zealand Food Regulation Ministerial Council will be based on the existing Council of Health Ministers (ANZFSC), but can be complemented by other Ministers nominated by individual jurisdictions covering portfolios such as primary or processed food production, or trade. Each jurisdiction will have only one vote on all resolutions.

Thus the new Council must be based on the current Council — that is, Ministers for Health — which can (but does not have to) be complemented by Ministers from other portfolios.

This is stated more clearly in the Food Regulation Agreement in paragraph 3(b), which states that the Council will:

consist of one or more members representing each party, and the Government of New Zealand, who shall be the Minister for Health of each party or Government and other Ministers nominated by that party or Government with prime responsibility for matters with which this Agreement is concerned.

Thus every jurisdiction on the Council must include the Health Minister for that jurisdiction, ensuring an appropriate health input to, and consideration of, the issues before the Council.

Of course, not all the issues included in food standards and hence which are the responsibility of ANZFA, and ultimately the Ministerial Council, are related to public health and safety. Indeed, the Ministerial Council itself, when considering the labelling of foods produced using gene technology, publicly stated that it was not a health and safety issue.

The non-health and safety issues which may be included in food standards are specified in Section 9 of the ANZFA Act, and include the composition of food; method of sampling and testing food; the packaging, storage or handling of food; any information about food including labelling, promotion and advertising, etc. 

The objectives of the Authority in developing food regulatory measures are specified in Section 10 of the ANZFA Act in descending order of priority and are:

(a) the protection of public health and safety; and

(b) the provision of adequate information relating to food to enable consumers to make informed choices; and

(c) the prevention of misleading or deceptive conduct.

Other matters to which ANZFA must have regard in developing food standards are:

(a) the need for standards to be based on risk analysis using the best available scientific evidence;

(b) the promotion of consistency between domestic and international food standards;

(c) the desirability of an efficient and internationally competitive food industry;

(d) the promotion of fair trading in food.

It is only appropriate that FSANZ and the Ministerial Council receive advice in these areas requiring expertise outside of public health and safety.

The Bill therefore provides each jurisdiction with the option of nominating other Ministers to the Council with responsibility for these areas. However, this does not negate the primacy of the objective of the protection of public health and safety.

The risk that the new Ministerial Council, because of its wider representation, would disregard or change a recom​mendation based on public health and safety reasons from the Authority is merely a perceived risk. It is highly unlikely that a Council chaired by a Health Minister with advice from all State, Territory and New Zealand Health Ministers would not allow rejection of recommendations made in the interest of public health and safety.

However, it should be noted that a new safeguard has been included in the Bill that will mitigate the perceived and very remote risk of the Council overturning a health and safety recommendation from the Authority — public accountability.

In the event of the Council, following two reviews by the Authority, over​turning a recommendation, the Council must:

(a) prepare a notice setting out the reason for that decision; and

(b) give the Authority a copy of the notice; and

(c) publish a copy of the notice on the internet.

This should allay any suspicions that the Ministerial Council would act precipitously and in a partisan manner and disregard the primary objective of food standards, namely the protection of public health and safety.

The Board

The Parliamentary Secretary to the Shadow Minister for Health, Alan Griffin, MP has expressed concerns that membership of the Board has been changed to allow for the potential number of industry and non-health members to rise from one to five, thereby weakening the role of the Ministerial Council.

While this is in theory a possibility, the reverse — namely, that a Board without industry and non-health members other than a member with a background in consumer rights — is equally possible. The AFGC considers that, while possible, the likelihood of either these scenarios eventuating is remote.

Item 118 in the Bill prescribes the constitution of the Board — namely:

(a) a Chairperson; and

(b) the Chief Executive Officer; and

(c) two members nominated by the New Zealand lead Minister on the Council; and

(d) a member who has a background in consumer rights; and

(e) not fewer than one, nor more than five, other members.

The members mentioned in paragraphs (a), (c) and (e) can only be appointed if they have expertise in one or more of the following fields:

(a) public health;

(b) food science;

(c) human nutrition;

(d) government;

(e) food regulation;

(f) the food industry;

(g) food processing or retailing;

(h) primary food production;

(i) small business;

(j) international trade.

As can be seen from this list, there is an equal number of non-industry areas of expertise and industry expertise which the “up to five” members must possess.

It will not be possible for this “up to five” members to weaken the role of the Ministerial Council because these members, although appointed by the Minister, must be approved by the Council. 

The AFGC considers it highly unlikely that the Minister (the Chairperson of the Council) would appoint members that would weaken the role of the Council and even more unlikely that the Council would approve such appointments.

The AFGC also considers that oversight of the appointment of members of the Board by the Ministerial Council is an additional and sufficient safeguard to ensure that no sector or interest group has undue influence on the conduct of the Board.

Indeed, the AFGC considers that the range of expertise for Board members, specified in the ANZFA Amendment Bill 2001, will allow selection persons with appropriate skills and experience, rather than selection on a representative basis. The AFGC considers that the Minister responsible for appointing members of the Board will make appropriate choices consistent with the intent of the legislation, cognisant of the flexibility it provides the Minister in ensuring that it has the necessary mix of skills and expertise to meet the organisation’s charter.

The Board is faced with the same constraints pertaining to the matters that may be included in food standards and the objectives of food standards referred to previously in relation to the Ministerial Council and must make their decisions within these con​straints. Thus, public health and safety will remain paramount.

The food industry, through the AFGC, advocates that health and safety in relation to food is of the highest priority and non-negotiable. It is the price of entry into the marketplace and the consumers’ unalienable right. The AFGC would expect members of the Board with food industry expertise to hold similar reviews regarding the overriding importance of food safety.

Indeed, as testament to this, a large proportion of the processed food industry, primary production and the retailing sector have introduced food safety programs based on hazard analysis and critical control points (HACCP) well in advance of this becoming mandated through the ANZFA Food Safety Standards.

13.
FURTHER INCIDENTAL ISSUES

Issues, other than the two issues referred to the Committee by the Selection of Bills Committee, have been raised in the media in relation to this Bill and these are addressed briefly below.

The Ability of the Ministerial Council to Amend Recommendations

It has been suggested that, while the current Ministerial Council has the power to amend recommendations, the new Ministerial Council will not have this power and will only be able to accept or veto recommendations.

This is incorrect. The Ministerial Council will retain its right to amend recom​mendations.

While the open and transparent procedure of two rounds of public comment in the progression of an Application or Proposal through FSANZ will be the same as that for ANZFA, the administrative procedures for acceptance, amendment or rejection by the Ministerial Council are slightly different.

Briefly, where the Ministerial Council does not agree with a recommendation from FSANZ, it can require FSANZ to carry out a review of the recommendation. If the Council does not agree with the outcome of the review it can require FSANZ to carry out a second review. After the second review, the new Section 28C under Item 81 in the Bill allows the Council to amend or revoke the recommendation.

The misunderstanding may have arisen by reading item 38 in the Bill which sets out in a new Section 11A – Simplified explanation of the process for the development of standards etc. The eighth dot point in this section states, If a second review is conducted and the Council still has concerns about the draft, the Council may reject the draft and the penultimate dot point states, If the Council does not reject the draft, the draft comes into effect in accordance with a Gazette notice.
The AFGC recommends the eighth dot point be amended to show that the Council can amend or reject the draft.

The Precautionary Principle

With many pieces of new legislation presented to Parliament, particularly those relating to health and safety or the environment, the issue of the precautionary principle is raised.

The Precautionary Principle articulates an approach to risk management in circumstances of scientific uncertainty, reflecting the need to take prudent action in the face of potentially serious risks without having to wait the completion of further scientific research. The principle is most commonly applied with respect to legislation covering environmental or health protection. 

The most broadly accepted definition of the principle can be found in the 1992 Rio Declaration whose Principle # 15 reads:

In order to protect the environment, the precautionary approach shall be widely applied by the States according to their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation.

The Australian application of this principle is reflected in the Intergovernmental Agree​ment on the Environment by the Australian Commonwealth, States, Territories and Local Governments in February 1992, viz.:

Where there are threats of serious or irreversible environmental damage, lack of full scientific certainty should not be used as a reason for postponing measures to prevent environmental degradation. In the application of the precautionary principle, public and private decisions should be guided by: 

(i)
careful evaluation to avoid, wherever practicable, serious or irreversible damage to the environment; and

(ii)
an assessment of risk-weighted consequences of various options.

This definition, particularly in clause (ii), enshrines the importance of the science based approach for risk assessment and the precautionary principle.
The original Precautionary Principle (Basel Convention) did not prevent decisions being made if the scientific evidence available was not complete. 

The Precautionary Principle, as is being promoted in various international fora by the Europeans, would reverse its application, such that decisions should not be made if the scientific evidence is incomplete – an untenable notion when scientific evidence is never consider “complete” but merely sufficient for decisions to be made with high degrees of confidence.

In a Communication from the Commission of the European Communities, Brussels 02.02.2000 on the “Precautionary Principle”, the EU acknowledges that decisions should be based on science.  However, the report goes on to contradict that position by stating that when cause–effect relationships are suspected, but have not been demonstrated, decision makers can [should be able] to make determinations on non-scientific principles.  

The report states:

The appropriate response in a given situation is thus the result of a political decision of the risk level that is “acceptable” to the society on which the risk is imposed.

This position seeks to legitimise the use of the  “precautionary principle” as a political tool to be arbitrarily invoked when the scientific evidence is politically judged to be “insufficient, inconclusive or uncertain”.

It is clear that apart from the original interpretation and application of the Precautionary Principle, there is no defined universally accepted meaning.  The potential exists for it to be used as a “political ploy” to override the Section 10 objectives of the ANZFA Act, which require the Authority to have regard to “the need for standards to be based on risk analysis using the best available scientific evidence”.

It is widely acknowledged that precaution is integral to any appropriate risk analysis and risk management.  Just as the AFGC does not accept either extreme in risk management — that is, zero risk and non-intervention — the AFGC is strongly opposed to the politicisation of science.  

To incorporate the Precautionary Principle as part of the charter of FSANZ would politicise science and the decisions of FSANZ, the FSANZ Board, the Minister and the Ministerial Council — which would be untenable for all involved.  It is counter to the fundamental objective in seeking to reform Australia’s food regulatory system of reinforcing the primacy of public health and safety in food regulations founded in sound science and differentiated from the political policy processes.   

Accordingly, the AFGC considers the Precautionary Principle in either interpretation should not be part of the consideration of this Bill.

14.
ConclusionS

The new institutional and administrative arrangements proposed in the ANZFA Amendment Bill 2001 for Australia’s food regulatory system address long held concerns identified by numerous Government reviews, and the AFGC. The new arrangements reaffirm the primacy of public health and safety as an objective of food regulations while reflecting the full intent of COAG’s fundamental regulatory policy of minimum effective regulation.

The AFGC considers that the reforms represent a significant step forward, leading not only to greater efficiencies in Government regulatory processes but also in alleviating, at least partially, some of the substantial burden on industry which Australia’s food regulatory arrangements have imposed.

The new arrangements reflect the important concepts of government being responsible for the development of policy while statutory authorities are valuable instruments in delivering that policy in an independent, justified and authoritative manner, tempered by transparent and accountable consultative processes.

The AFGC considers, however, that the ANZFA Amendment Bill 2001 is simply a step, albeit a very significant step, to further reforms of Australia’s food regulatory system which must occur to maximise the future growth and profitability of Australia’s largest manufacturing industries — the food and beverages processing industry.

The AFGC stands ready to provide food industry perspectives on reform of food regulatory arrangement relevant to the ANZFA Amendment Bill 2001 and other matters.
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