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Dear Mr Curtis
Review of the Australian Crime Commission Act 2002

i make this submission 1¢ the review being condusted by the Parliamentary Joint Committes
on the Austratian Crime Commigsion (PJC) of the Australian Crime Compmission Act 2002
fthe Act). | would be happy o discuss any aspect of the submission with the P,

summary

i consicer that the external accountability framework in which the Ausiralian Cnme
Commissicn {ACC) operates has been effectve in bringing abeut increased compliance and
best practice within the ACC. Howevar, | note that my obligation 10 brief the PJC under
saction 55AA of the Act is imited to the ACC’s involvement in controlied operations under
Part 1AB of the Crimes Act 1914 and does not, of itself, enable me to brief the PJC onthe
results of other inspections.

| helieve that the external accountatility structures within the Act could be strengthened by
amending section 55AA of the Act to broaden the scope of my priefing to the PJC fo any
matter relating to the ACC, This would enable my briefing to cover the ACC’s performance
across all areas inspected. compiaints receivad, and any other matter coming to the atiention
of my office in the discharge of its duties. | believe that providing a more detailed briefing
would in turn enable the PJC to more effeciively patform its dulies.

introduction

The Commanwealith Ombudsman's jurisdiction in reiation to the ACC is o

{a} investigate compiainis mads about the ACC

gb} conduct own motion investigations nto a matier of ACC administration, and

{2) conduct inspactions of the ACC's records refating 1o its Use of intrusive powers {such
as telecommunications interception. controlled operations and surveillance deviﬁ:es).




= A summary of the sources of this jurisdiction is included at Anngxure A, Comp%g_}ms about
tha ACC are investigated under the Ombudsman Act 1 978, W?’HC?_’% coz}fers gemer.ai B
investigative powers across a range otagencies’. {am ijap;sijub this arrarfgeme?i{,‘ and
sae no need for special sgisiative arrangements for the investigation of ACC compiainis.

The focus of this submission is ta comment on the axternal acscum;ﬁbiii?y framawork iﬁ which
the ACC cperates, drawing on my gxperience in investigaling complaints and conduting
awrr motion investigations and inspections.

Complaints

For the period 1 July 2004 10 30 June 2005, we recelved 12 mm@%aima &T‘:i 3 iﬂQL%%ﬁ&‘;ﬁ“. The
ACC also made one proactive disclosure 10 This office, but no action was laken as it was
decided that an investigation was not warranted in all the circumstances. The nature of e
compiaints to our office are summarised in the table beiow:

Return of property

Use of force
Surveiiance

Fraedom of information
s inaction

Oyt of jurisdiction
Record of interview
Corruption

1

in all but two instances, our office made a decision under the Ombudsman Actnot 1o
investigate the complainis, most commonly for the reason that an investigation was not
warraniad in all the circumstances.

Own moiion investigations
My office has conducted three own motion investigations into the ACC in the past 18 months,

The first investigation was in response 10 a proactive notification by the ACCT, culminating in
the release of a report in June 2004 titled “Own metion investigation into a review of the
oparafional and corporate implications for the Australian Crime Commisgsion ansing from
alleged criminal activity by two former secondees”. A follow up investigation of the AGCs
implemandation of recommeandations arnsing from the Initial investigation was conducted,
rasuiting in the release of a furthsr report in November 2004, Copies of the reporis were
provided o the PJC.

La it

concerning controlied operations conducted by the ACC under Siate legisiation. These
operations are not subject o the inspection and reporting requirements of the Crimes Act. A
copy of the report will be provided to the PJC shorly.

The second investigation was in response (o an 1ssue raised by the PJC in Ocipber 2003,

* This is in contrast to the oxisting mode! for investigating complaints made about the Australian
Federal Police, which are investigated under the more spedific Complanis (Australian Federal Police}
ACt 1581, This model, howaver, is currenily being reviewad in light of the recammendations made in
the Februasy 2003 report by the Hon, William Kenneth Fisher AD, 0C A Review of Prolessional
Standards in the Australian Feaeral Police’. |

©An NEUIY 15 an approach to our office that does not resuit in the making of a complaint or an
axprassion of dissatisfacton wath an ageney.
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e Aird i igation 1 - 's handling of a registered informant (R1).
The third investigation relates 1o the ACC’s handling of & regastered in ; ) _
specifically whether the ACC had mislead the Rl about arrangerments for witness prcaigmz_pﬁ.
THe raport was finalised in March 2005; but not made public. |leave it o the PJC 10 gecide
whathet it wishes to see this report on a confidential basis.

Systemic issues arising from these investigations are discussed below yncar the neading
“Accountability Framework”,

Inspections

office conducts inspections of the ACC’s records refaing 1o

As outiined in Annaxure A, this OTaS
H : ¥ Y . . Fliem g o s o G
telecommunications interception, controlied operations and surveiiancs davices™.

Inspactions have revealed that the ACC is achieving a high tevel of compliance wéti‘%_ ‘
legisiation regarding telecommunications interception and controlled operations, anc !‘fﬁ&ve
commended the ACC on its demonstrated initiative and willingness 1o devslop strategies jee]
improve compliance and achieve best practice.

Formal reports of the results of inspections are provided to the Minister in the case of
felecommunications interception and surveillance devices, and directly to Parliament in the
case of controlled operations,

i note that my obligation to brief the PJC under section 55AA of the Act is limited 1o the
ACC's invoivement in controlled operations under Part 1AB of the Crimes Act 1914 and does
not, of itself, enable me to brief the FJC on the resuits of cther inspections.

While | am confident that the existing level of Ministerial scrutiny is effective in bringing about
ncreased compliance and best practics within the ACC, | consider that the accountability
framework under the Act could be strengthened by amending section B5AA of the Act o
broaden the scope of my brisfing 1o the PJC 1o any matter relating o the ACC, This would
enable my brisfing 1o cover the ACC's performance across afl arsas inspected, compliaints
received, and any cther matter coming (o the attention of my office in the discharge of s
duties. | believe that providing a more detalied briefing would in turn enabile the PJC more
eftectively o perform Hs duties.

Accountability framewaork

Our limited experienca of the ACC is that the CEQ, Mr Milroy, is committed to administrative
bga&t practice in the AGU’s accountability regime. We cbserve that he has adopted a practice
of pro-active disclosure to the Ombudsiman of serious complaint or inteqrity matters. has
engaged independent consultants 1o Investigate matters, and has dev&%omef;i a dedicated
ntegrity plan. However, in my view, there are two systemic i5sU0s snpacting on the
accountabibty framework as outlined below,

Sgcondses

The _ACG'S management of secondees has been identified as an issue in both a complaints
and inspection context. The ACC is a hybrid’ agency that relies on the secondment of law
enforcemm“}t officers to perform its function in fighting national and organised crime. itis my
understanding that whiie on secondment. law enforcement officers are both a member of the
ACC and their ‘home’ law enforcement agency. o

3 £ . .
Ut first inspection of ACC surveillance devi _ @ = e s , o ‘ _
yoar. =P Lo surveiliance device records is scheduled o take plase in Septermber this

L
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© As this arrangement allows secondees 10 exercise powers and functions of both the ACC

and their home law enforcement agency, It is important that secondees:

{2} are constious of which agency's powers and functions they are relying on, and

; i § i e i3 e sukr

{6} ensure that they comply with the relevant agency's nolicies, practices and
procadures.

This may be practicaily difficult, and raises tha issue of how secondees should address
conflicts between agencies.

The short term nature of the secondments nas alsc made it aifficult for the ACC 1o afﬁé:_ir@,fais
performance issues after the seconcee has returned to their ‘home’ law enforcemernt agenacy.
Recent repons from my office have discussed the nesd for managemeant sys*{eﬁs_& 1\*9@;
the ACC, tha ACC Board and the agencies seconding their mambers to the A{f(w 0 develop
and implement a performance management structure that is able 1o deal effectively and '
efficiently with performance issues. In my view, the absence of these structures can creaie
an ‘accountability gap’ within which nsither the AGC, nor the seconding body, will necessarily
assume responsibility {o address performance issues.

Cross Border Law Enforcemaertt Powers

The hybrid nature of the ACC caused the Australasian Pofice Ministers’ Council to agree that
the Commonwealtn Ombudsman shouid oversight all of the ACC’s activilies in accessing
cross-border law enforcement powers, Currently, the only legistation that confers an
oversight function of that kind on the Ombudsman, deals with the ACC’s use of surveiliance
devices under Commonweaith, State or Teritory legislation. Consequently, until there is full
narmonisation of cross-barder law enforcement powers, my office is only able to overses the
ACC s use of State or Territory laws in areas other than survalliance devices through own
motion invastigations.

My own motion investigation into the ACCs asswrance frameworik for controlied operations
conducted under State legislation has ilustrated the differing legisiative regimes across the
risdictions. Whilst there is no indicalion that the ACC is choosing to conduct and/or
participate in controlled operations authorised under Stats legisiation to take advantage of
the different accountability regimes, the ability 1o do so represants a potential accountability
gag,

This own motion investigation also suggests that the ACC will need to continue 1o develop its
administrative systems to capture the highest standard of ransparency in tha period while
these powsrs are being harmonised, and maintain thoss standards in the future. | have
suggestad that:

{8) the ACC develop formal arrangements with other law enforcement agencias 10
ansure that it has access 1o coples of ali relevant documaents relating o controfied
operations carned cut under State legisiation, and

{b} the accountabitity framework will be strengthened if the ACC considers and
cocuments the policies and procediures used by its officers when conduc ing
controfied operations under State legislation.




Plaase donot hesitate 1o contact sither myself or the Senior Assistant Ombudsman with

responsibifity for law enforcement matiers, Ms Vicki Brown, on (02) 6276 0111 i you would
like to discuss any aspect of ihe submission.

Yours sincarely

“No ~
C GO
Prof. John MohMillan

Commonwealth Ombudsman
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Annexure A — Summary of Commenwsalth Ombudsman’s jurisdiction in relation to the ACC

Catedory Legisiation Function
Complaints | Ombudsman Act 1976 | Investigate complaints about the ACC's
() admiristrative decisions

Conduct own motion investigations Into the AGG
Inspections | Talecommunications | inspect the ACC's records wice gach financial year

fimterceplion) Act and prepare a report 1o the Attorney-General once &
1979 {Cth) yaar _

Part 1AB Crimes Act | Inspect the ACC's conduct of sontrolled operations
1974 (Cthy to determine the exiant of compiliance with Part 1AB

| of the Act
Australian Crnime
Commission Act 2002 | Report fo the Pardiament onthe a
{Cth) — soction 56A4 | comprehansivenass of controied
submitted o Parliament

daguacy ang ]
operation reponts |

Brief the Parliamentary Joint Committee on the
Australian Crime Commission about the ACU's
invalvernent in controlled operations under Part 1AB
of the Agt

Surveillance Devices | Inspect the ACC's records 10 determine the extent of
Act 2004 [Tty compliance with the Act

inapect the ACC’s records 1o determine the extent of
L complianoe with survaillance device laws of 3 Siate
or Termtory

Heport 10 the Minister af six monthly intervals
Surveilfanice Devices | Inspect the ACC's records to datermine the extent of
Act _?95?9 {(VIC) - compliances with the Act and report 1o the Pardiament
sections 30P ardd 300 | at six monthly intervals






