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RECOMMENDATIONS

Recommendation 1

3.49 The Committee recommends that the Attorney General's Department and the
Australian Crime Commission develop legislation as a matter of urgency to ensure that a
person summonsed by the ACC, at a time when they are the subject of criminal or
confiscation proceedings, may only be examined in relation to matters quarantined from
those material to the pending proceedings.

Recommendation 2

3.72  The Committee recommends that both the summons and the memorandum be revised
to ensure that as far as possible, recipients understand what is required of them, and that
procedures allowing adjournments for the purpose of seeking legal advice be included in the
ACC's examination practice.

Recommendation 3

3.76  The Committee recommends that the ACC develop without delay, a practice and
procedure manual for the benefit of practitioners and those summoned for examination or to
produce documents.

Recommendation 4

3.103 The Committee recommends that the ACC in consultation with the Attorney General's
Department identify barriers to information sharing, and where regulatory or legislative
remedies are necessary these be developed and implemented.

Recommendation S

3.150 The Committee recommends that the ACC consider statutory proposals to amend the
ACC Act to provide categories of ACC officers with the necessary identified powers,
including such matters as the powers to apply for or execute a warrant, and the right to carry
a firearm. These should replace the current system of the use of Australian Federal Police
special constable provisions.

Recommendation 6
4.48 The Committee recommends that the ACC Act be amended to provide for the
appointment of the Commissioner of Taxation to the ACC Board.

Recommendation 7

5.51 The Committee recommends that formal arrangements be instituted to confirm the
current practice of reporting allegations of misconduct to relevant accountability
organisations, including the PJC, the IGC, the Commonwealth Ombudsman, and the
proposed Australian Commission for Law Enforcement Integrity.

Recommendation 8

5.52  The Committee recommends that formal arrangements be put in place to require the
Commonwealth Director of Public Prosecutions to notify the Commonwealth Ombudsman,
and the proposed Australian Commission for Law Enforcement Integrity of any allegations of
misconduct by officers of the ACC.



Recommendation 9

5.61 The Committee recommends that the CEO of the ACC direct, in the ACC Policy and
Procedures, that in any case where the ACC procedurally has a choice of regulatory regime
for the use of investigatory powers, it adopts as a matter of practice, the Commonwealth
protocols.

Recommendation 10

5.128 The Committee recommends that section SSAA of the Australian Crime Commission
Act 2002 be amended to broaden the scope of the Commonwealth Ombudsman's briefing to
the PJC to include any matter relating to the operations of the ACC.

Recommendation 11

5.136 The Committee recommends that the ACC Act 2002 be amended to provide explicit
requirements to Board agencies to provide enumerated classes of information to the PJC on
the ACC.

Recommendation 12

5.137 The Committee recommends that the Australian Commission for Law Enforcement
Integrity Bill, when introduced, include provisions that provide for scrutiny of the agency's
operations by this Committee.

Recommendation 13

5.140 The Committee recommends that the Parliament create a new Parliamentary Joint
Committee on Commonwealth Law Enforcement, with jurisdiction to supervise the
operations of the Australian Crime Commission, the Australian Federal Police and other
Commonwealth law enforcement agencies.

Recommendation 14

5.141 The Committee recommends that the legislation for the creation of the Australian
Commission for Law Enforcement Integrity includes provision for the Committee to refer
matters to the Commission for investigation, with a requirement to report to the Committee
on the results of such investigations. This ensures the completeness and effectiveness of
arrangements for scrutinising the operations of agencies, and - were its jurisdiction expanded
as recommended above - prevents the Committee's workload from becoming too great for
effective Parliamentary supervision of the relevant agencies.

Recommendation 15

6.17 The Committee recommends that where priority issues involving the ACC arise, the
Commonwealth continue to grant funds on a 'once-off basis' when this occurs between
budgetary cycles.

Recommendation 16

6.36  The Committee recommends that the issue surrounding the employment of secondees
be addressed as a priority. Any review should address the standardisation of salary and
working conditions through the development of a common secondment arrangement, as well
as the implications of this system on the integrity and disciplinary framework.
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Recommendation 17

6.46 The Committee recommends that Section 46B of the Australian Crime Commission
Act 2002 be amended to provide that the maximum number of examiners allowed to work
with the Commission at any one time be limited to three. The Committee also recommends
that a further provision be inserted allowing the regulations to review and prescribe a higher
number of examiners if and when the need arises.

Recommendation 18

8.9 The Committee recommends that regulatory, or if necessary legislative changes be
introduced to allow persons summonsed for an Examination to be eligible for legal aid from
the legal aid commissions, subject to the usual means tests.
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The Committee

1.1

The Parliamentary Joint Committee (PJC) on the Australian Crime
Commission (ACC) is established under section 53 of the Australian Crime

Chapter 1

Introduction

Commission Act 2002. The duties of the Committee are set out in section 55:

(M

2

3)

The duties of the Committee are:

(2)

(b)

(c)

(d)

(e)

to monitor and to review the performance by the ACC of its
functions;

to report to both Houses of the Parliament, with such comments
as it thinks fit, upon any matter appertaining to the ACC or
connected with the performance of its functions to which, in the
opinion of the Committee, the attention of the Parliament
should be directed;

to examine each annual report on the ACC and report to the
Parliament on any matter appearing in, or arising out of, any
such annual report;

to examine trends and changes in criminal activities, practices
and methods and report to both Houses of the Parliament any
change which the Committee thinks desirable to the functions,
structure, powers and procedures of the ACC; and

to inquire into any question in connection with its duties which
is referred to it by either House of the Parliament, and to report
to that House upon that question.

Nothing in this Part authorises the Committee:

(a)

(b)

to undertake an intelligence operation or to investigate a matter
relating to a relevant criminal activity; or

to reconsider the findings of the ACC in relation to a particular
ACC operation/investigation.

To avoid doubt, the Committee may examine, and report to both
houses of the Parliament on, information given to it under section 59.

Terms of reference

1.2

On 20 July 2005, the Committee adopted the following terms of reference:

1.

Pursuant to Section 61A, the Committee will review the operation of the
Australian Crime Commission Act 2002, with particular reference to:

the effectiveness of the investigative, management and accountability
structures established under the Act, including:

a) the Australian Crime Commission;



b) the Chief Executive Officer;

c) the Examiners;

d) the Australian Crime Commission Board;
e) the Intergovernmental Committee; and

f) the Parliamentary Joint Committee on the Australian Crime
Commission

2. whether the roles, powers and structure granted to the Australian
Crime Commission under the Act and associated legislation remain
appropriate and relevant to meeting the challenge of organised crime
in the 21st century.

The need for amendment of the Act.

4.  Any other related matter.

1.3 The terms of reference include the PJC itself, since as a creation of the ACC
Act, it is logical that the review should encompass an evaluation of the Committee's
work. The Committee recognised the inevitable difficulty of an objective self-
assessment. For this reason, the Committee determined to invite an independent
person to examine the PJC's role and performance, with the following terms of
reference:

Pursuant to Section 61A of the ACC Act 2002, you are to inquire into the
role and functions of the Parliamentary Joint Committee on the Australian
Crime Commission, established under Part III of the Act.

In particular:
2. the appropriateness of the Committee's statutory role and functions; and

3. the effectiveness of the Committee in fulfilling its statutory charter,
particularly in relation to its key functions of:

a) scrutinising the ACC's activities and its use of its special
investigatory powers; and

b) contributing to policy debate in relation to emerging trends and
patterns in organised criminal activity relevant to the ACC.

1.4 Professor James Davis, Emeritus Professor of Law at the Australian National
University was chosen with the unanimous agreement of the Committee, and in
consultation with the Minister for Justice. In drafting his report, Professor Davis had
the benefit of the Committee’s own thoughts in relation to its role and performance,
which form the section of Chapter 5 titled ‘PJC on the ACC’. Professor Davis’ report
is at Appendix 3.

Conduct of the inquiry

1.5 The Committee advertised the inquiry in the Australian newspaper on
Wednesday 3 August 2005, as well as writing to a number of interested organisations
and individuals.
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1.6 Public hearings were held in Brisbane on 19 August, Sydney on 9 September,
Melbourne on 16 September and Canberra on 7, 11 and 13 October. One further
hearing was held in Melbourne on Friday 28 October, in order to provide a
representative of the Victoria Police with the opportunity to respond to adverse
comments made in earlier hearings.

1.7 The Committee wishes to record its appreciation to all those who took the
time to prepare submissions and appear before the Committee. Many of the
submissions were of high quality and great assistance.

1.8 The Committee wishes to particularly thank the officers of the ACC for their
helpfulness and responsiveness to the Committee in providing information, answering
additional questions and in their readiness to give evidence on several occasions.

Problems in gathering evidence

1.9 The Committee must also record its disappointment with the lack of
cooperation shown by a number of state governments and agencies. These comments
relate to two categories of agencies.

1.10  The first category is agencies represented on the ACC Board. The Committee
sought meetings with several commissioners of police, including those of Queensland,
NSW and Victoria. The NSW Commissioner declined to appear or send a
representative.

1.11  In Victoria, Chief Commissioner Nixon also declined the specific request to
appear, although as noted, a senior representative of Victoria Police did appear at a
special hearing in Melbourne, albeit for the limited purpose of answering criticisms
made of Victoria Police by an earlier witness.

1.12  The Queensland Commissioner also declined, but did at least send instead a
senior detective. This officer’s evidence was valuable and the Committee appreciates
his involvement.

1.13  The common rationale in each case appears to be that the officers in question
had already made their views known by means of the joint ACC and ACC Board
submission, and that they had nothing further to add. Implicit in their refusal is the
fact that, as officers of their states, they are not obliged to give evidence to a Federal
Parliamentary Committee.

1.14  The Committee does not consider this to be acceptable. While these officers
are state government officials, as ACC Board members they are also senior office
holders of an agency created by Federal Act of Parliament and as such, they are under
a duty to assist the Committee in the same manner that they doubtless (and
appropriately) assist members of the Intergovernmental Committee in their
considerations.
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1.15  Their view that they had nothing further they wished to say to the Committee
overlooks the fact that the Committee had matters that it wished to discuss with them.
In each case, the Committee had a particular interest in meeting with the
Commissioners in their capacity as ACC Board members, to discuss both the national
operation of the ACC and the particular criminal and operational environment in their
jurisdictions. Other members of the ACC Board proved willing to assist the
Committee, including both its Chairman, Mr Keelty, and the CEO of the Australian
Customs Service, Mr Woodward.

1.16  The second category comprises agencies with related roles to that of the ACC,
and includes the Queensland Crime and Misconduct Commission, the NSW Police
Integrity Commission, and the NSW Crime Commission, which all declined to
provide information or meet with the Committee. The Committee recognises that
these agencies are not subject to the Committee’s jurisdiction and are not obliged to
assist. However, the fact that they perform closely related tasks in a similar
environment suggests that they may be able to provide valuable insights into
investigating organised crime and corruption from a perspective perhaps slightly
different to that of the ACC.

1.17 It is regrettable that, in an inquiry into the operations of a national law
enforcement agency like the ACC, the Committee has encountered such a lack of
national perspective or cooperation. The Committee sincerely hopes that there will be
opportunities in the future in which it can meet with these related agencies as well as
the parliamentary committees that in many cases oversee them.

Overview of the history of the ACC and background to this review

1.18 A series of Royal Commissions during the late 1970's and early 1980's —
notably the Moffit, Woodward, Costigan, Stewart and Williams Royal Commissions —
led to a belief that a standing Royal Commission was needed to deal with the
investigation of serious organised crime. Many felt that police forces had largely been
ineffective against organised crime, and traditional methods of detecting and
investigating offences were ill-suited to the task of controlling it.

1.19  In contrast with police inquiries, which are essentially reactive and directed
towards individuals and individual crimes,' the principal attraction of a Royal
Commission is the availability of coercive powers, which allow an investigating body
to take initiatives which are outside the scope of legally acceptable criminal
investigation, and which are not available to police. Most importantly, these
extraordinary powers are entrusted to the judiciary, and not to executive agencies.

1.20  These considerations led to discussions in the Australian Police Ministers'
Council and the Standing Committee of Attorneys-General with a view to the creation
of a National Crime Commission. Legislation for the National Crime Commission

1 National Crime Authority, Annual Report 1984-85, p. 7
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was passed by the Commonwealth Parliament in December 1982, but due to
opposition from various states and police forces, was never proclaimed. The incoming
Hawke government in 1983, announced a review of the National Crime Commission,
and a discussion paper was released setting out various options, which, together with
other material, formed the basis for a national conference in July 1983. Out of these
proceedings came the National Crime Authority Act 1984.

1.21  In the eighteen years of its existence, a perception emerged that there were
problems with the fundamental structure of the NCA. This led to a review of the
NCA, conducted by former AFP Commissioner Mr Mick Palmer, and former
Secretary of the Attorney General's Department, Mr Tony Blunn. This report has
never been made public, but its findings, together with the results of the April 2001
Summit on 'a safer Australia' formed the basis for the new Australian Crime
Commission Establishment Bill 2002. According to the then Attorney General, Mr
Daryl Williams:

If you take the analogy of a car, with the NCA we had an 18 year old car. It
may work as well as it can, but it has limits. The government decided it was
time to review the adequacy of the NCA as Australia's premier law
enforcement vehicle. It decided Australia needed a state of the art
organisation to combat the state of the art amenities used by criminal
organisations.”

1.22  The Committee's present review represents the continuation in a regular series
of reviews of the NCA by the Parliamentary Joint Committee on the NCA, conducted
in 1988, 1991 and 1998.

1.23  These reviews continue to assess, at a strategic level, the continuing
relevance, effectiveness and accountability of these organised-crime fighting bodies
and the wide powers they wield in the national interest.

2 The Hon. R.J. Hawke MP, House Hansard, 7 June 1984, p. 3111
3 The Hon. D. Williams QC MP, House Hansard, 14 November 2002, p. 9041






Chapter 2

Purpose

Introduction

2.1 This chapter begins with a consideration of the fundamentals of the ACC:
why it was created, and whether its purpose is still valid. We then compare these
purposes with the organisational focus that the ACC has adopted in practice and
assess whether it is heading in the right direction.

Purpose of the ACC

2.2 During debate on the ACC Act 2002, the Attorney General, the Hon. Daryl
Williams stated that the ACC was established to 'provide an enhanced national law
enforcement capacity through':

e improved criminal intelligence collection and analysis;
e setting clear national criminal intelligence priorities; and
e conducting intelligence-led investigations of criminal activity of
national significance, including the conduct and/or coordination of
investigative and intelligence task forces as approved by the board.'
2.3 In relation to its intelligence role, the ACC is to:
e Provide a coordinated national criminal intelligence framework;

e Set national intelligence priorities to avoid duplication;

e Allow areas of new and emerging criminality to be identified and
investigated; and

e Provide for investigations to be intelligence driven.

2.4 Accordingly, under Section 7A of the ACC Act, the aim of the ACC is to:
reduce the incidence and impact of serious and organised criminal activity
on the Australian community.

2.5 Federally relevant criminal activity is:

a) a relevant criminal activity, where the serious and organised crime
is an offence against a law of the Commonwealth or of a Territory;
or

b) arelevant criminal activity, where the serious and organised crime:

1 The Hon. D. Williams QC MP, House Hansard, 26 September 2002, p. 7328
2 The Hon. D. Williams QC MP, House Hansard, 26 September 2002, p. 7328



(1) is an offence against a law of a State; and

(i1) has a federal aspect.3

2.6 Serious and organised crime means an offence:

a) that involves 2 or more offenders and substantial planning and
organisation; and

b) that involves, or is of a kind that ordinarily involves, the use of
sophisticated methods and techniques; and

c) that is committed, or is of a kind that is ordinarily committed, in
conjunction with other offences of a like kind; and

d) that is a serious offence within the meaning of the Proceeds of
Crime Act 2002, ...

(da)that is:
(1) punishable by imprisonment for a period of 3 years or more; or

(11) a serious offence within the meaning of the Proceeds of Crimes
Act 2002;"

2.7 The Proceeds of Crime Act 2002 includes the offences of : 'theft; fraud; tax
evasion; money laundering; currency violations; illegal drug dealings; illegal
gambling; obtaining financial benefit by vice engaged in by others; extortion;
violence; bribery or corruption of, or by, an officer of the Commonwealth, an officer
of a State or an officer of a Territory; perverting the course of justice; bankruptcy and
company violations; harbouring of criminals; forging of passports; firearms;
armament dealings; illegal importation or exportation of fauna into or out of Australia;
cybercrime; and matters of the same general nature as one or more of the matters
listed above.'

2.8 The role of the ACC has several important aspects:

2.9 First, the ACC — and the National Crime Authority before it — was formed in
response to identified weaknesses in the capacity of traditional policing to combat
sophisticated organised crime effectively. These weaknesses reflect the characteristics
of both traditional policing and organised crime.

2.10  Policing is characterised by strict jurisdictional boundaries across which state,
territory and Federal police have limited capacity to act. This has traditionally
frustrated efforts by law enforcement agencies to tackle organised crime groups that
move freely across state and national borders. The police response to organised crime
is further hampered by the need to focus on the heavy demands of community volume
policing, with its attendant political demands. As Mr Mellick SC stated:

3 Australian Crime Commission Act 2002, s 4

4 Australian Crime Commission Act 2002, s 4



It is unfortunate that policing tends to be parochial and reactive in nature
and often tends to have to answer to the political expediency of the time.’

2.11 Police:

get a certain budget, and if there is a premier screaming about bikie gangs,
gang rapes in the south-west or wherever, or parliamentary travel rorts, they
are the things that get done and your mind gets taken off the main game.”

2.12  This was mirrored by comments of Detective Superintendent Gollschewski of
the Queensland Police Service:

Essentially, state jurisdictions are driven by calls for service, volume crime
and those issues. A lot of our resources are focused on the call for service
and volume crime type issues. We put a bit aside for the organised crime
stuff, but we can only do so much ...’

2.13  In practice, state police are under significant pressure to react to routine crime
such as burglaries, assaults, or street crime, which means there is limited time and few
resources for detectives to invest in the long-term, sophisticated and often well-hidden
operations of organised crime groups. Put slightly differently, standard police
investigations are 'reactive' in that they are focused on solving particular crimes. This
approach has been found to be less effective in tackling organised crime where the
emphasis must be on unearthing crime that may not be visible, on understanding a
wider pattern of criminal behaviour, and anticipating crime rather than reacting to it. It
is for this reason that the ACC stresses the importance of its 'intelligence led'
investigations. Practically speaking, this means that the investigations of the ACC are
less concerned with finding an offender responsible for a particular offence, than with
developing a comprehensive picture of the operations, methods and structures of
criminal networks.

2.14 The ACC therefore exists to provide investigations that operate across
jurisdictional boundaries, equipped with the necessary specialist expertise and
resources, and able to focus exclusively on organised crime rather than street
crime/volume crime.

2.15  This crucial difference was aptly summed up by Mr Gary Crooke QC, a
former NCA Chairman:

[TThe NCA was there not only because of the federal limitations on
jurisdiction but, more particularly, like a royal commission, to get to the
background of the problems, discover whether there was something
systemic and put together a bigger picture. ...

5 Mr Aziz Mellick SC, Committee Hansard, Sydney, 9 September 2005, p. 24
6 Mr Aziz Mellick, Committee Hansard, Sydney, 9 September 2005, p. 27

7 Detective Superintendent Stephan Gollschewski, Committee Hansard, Brisbane, 19 August
2005, p. 26
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to take it further and say, ‘Well, where did that come from, where did it
come from before that, where did the money come from, what was the
money trail and was there overseas involvement and the like?’ There is a
world of difference in that. When you are in the field as a police officer and
the constraints on you are to get results and move on to the next one, you
cannot take that attitude. The public demands that you just get on with it,
arrest the person and say, ‘Next, please.’®

Issues relating to the purpose of the ACC

2.16  Evidence to the Committee raised several issues relating to the purpose of the
ACC: is there still a need for the ACC, and is the ACC focusing on the right things?

Is the ACC still needed?

2.17 A perhaps rhetorical, but nevertheless valid, question is whether the rationale
for the creation of the ACC remains. This question takes two forms: is a specialist
organised crime fighting body, equipped with special coercive powers, still needed in
the current and foreseeable organised crime environment? Secondly, does there need
to be a separate ACC or could its role be equally fulfilled by transferring its powers to
some other existing law enforcement agency — in particular, the Australian Federal
Police?

2.18  Predicting the future criminal environment is always difficult — a matter that is
explored in more detail in the final chapter. However, it is clear from the evidence that
the task of combating serious and organised crime will continue to be complicated by
the wider trends towards globalisation in banking and commerce, and driven by the
increasing capacity and speed of information technology, telecommunications and
transport. According to Mr Milroy, CEO of the ACC:

Most notable are the uptake of mobile systems, increased data transmission
rates and the proliferation of increasingly powerful multifunction devices.
There is ample evidence that criminal groups are taking advantage of these
developments and as a result continue to become more flexible and
sophisticated in their operations.

In the coming years there is no doubt that serious organised crime will
continue to engage some of the best professional minds in the legal and
accounting professions, as well as engaging and soliciting information and
advice from experts in shipping, transportation, travel, banking, finance and
communication technology. This will be aided by the time-held strategy of
organised crime corrupting people in the public and private sectors to
facilitate ongoing criminal enterprises and activities.

8 Mr Gary Crooke, QC Committee Hansard, Brisbane, 19 August 2005, p. 42. Note also the
comments of The Hon. D. Williams MP, House Hansard, 26 September 2002, p. 7328; Mr
Frank Costigan QC, Committee Hansard, Canberra, 7 October 2005, p. 51; and Mr Aziz
Mellick SC, Committee Hansard, Sydney, 9 September 2005, p. 27
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The commission believes that major developments and trends that may
occur in Australia over the next five years are likely to involve finance
sector fraud becoming even more prevalent, serious and organised crime
groups continuing to develop regional partnerships to facilitate the
trafficking of a wide range of illicit commodities, the lucrative and growing
nature of the local amphetamine market, and identity crime remaining a key
enabler of many criminal activities.”

2.19  The increasingly transnational nature of this type of crime will be further
influenced by a pattern towards more fluid and opportunistic organised crime
syndicates. As Louise Shelley, the Director of the US Transnational Crime and
Corruption Centre argues:

Transnational crime will be a defining issue of the 21st century for
policymakers — as defining as the Cold War was for the 20th century and
colonialism was for the 19th. Terrorists and transnational crime groups will
proliferate because these crime groups are major beneficiaries of
globalization. They take advantage of increased travel, trade, rapid money
movements, telecommunications and computer links, and are well
positioned for growth."

2.20  Based on these factors, it is evident that the rationale that underpinned the
creation of the ACC, and its predecessor the NCA, has grown stronger in the years
since its inception.

2.21  But does there need to be a separate agency such as the ACC, or might it not
be more efficient to simply role the ACC into the larger AFP?

2.22  The Australian Federal Police Association (AFPA) submission to the inquiry
argued strongly that there is little justification for retaining a separate ACC, which it
argues should be merged into the AFP. Pointing to efficiencies in staff management,
the capacity of the larger organisation to provide better career structures and the better
handling of integrity issues, the AFPA submits that:

... 21* Century organised crime in its many facets requires a well resourced
professional organisation to effectively fight and win the battle. The AFPA
maintains that the AFP is that body. To fund other agencies, including the
ACC, merely dilutes resources into unnecessary duplications."'

2.23  The Committee also notes the comments of Mr Costigan QC, who suggested
that, in his view, the ACC is already almost a subset of the AFP:

9 Mr Alastair Milroy, Committee Hansard, Canberra, 7 October 2005, p. 61. Note also the
comments by Mr Frank Costigan QC, Committee Hansard, Canberra, 7 October 2005, p. 51

10 Transnational Crime and Corruption Centre, www.american.edu/traccc/, accessed 14 October
2005

11 AFPA, Submission 16, p. 4
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2.24

the ACC is, in effect, another police force under the control basically of the
AFP but with the assistance and cooperation of the police commissioners of
the states and territories.'”

There were, and remain, four considerations behind a separate ACC. The first
is the long standing objection to granting coercive powers to police forces' (a matter
that is examined in detail in chapter 4). Second, as a matter of law, the AFP cannot
perform the role of the ACC. The AFP’s task is to investigate offences under
Commonwealth law, and has no jurisdiction to investigate state or territory offences,
which remain the preserve of the relevant state and territory police forces. To perform
the ACC’s national role, the states and territories would need to pass complementary
legislation (as they have done with the ACC). However, for political reasons, this is

unlikely to occur, as Mr Costigan pointed out:

2.25

if you did not have it as a separate body and you gave to the AFP the
powers which you have given to the ACC, it would be more likely that you
would have problems with the states. I think if for no other reason you are
going to get this better working relationship, which is absolutely critical,
then you need to draw it back a bit from one police force."*

The ACC provides a politically and jurisdictionally neutral focal point for the
creation of joint task forces in areas that are not necessarily of interest or relevance to

the AFP. Mr Keelty noted that:

2.26

a lot of the focus of the ACC has not necessarily been in the same area as
the focus of the AFP — examples being the underworld killings in Victoria
and the outlaw motorcycle gangs, which by and large tend to be the focus
of the state jurisdictions rather than the AFP. So in a sense we are
complementing each other. ... The AFP already has quite an extensive
network in overseas countries. Hopefully we are value adding to the ACC
as much as the ACC is value adding to us."

The ACC therefore does not duplicate the AFP role, but rather seeks to
complement both the AFP and the state and territory police forces. Most importantly,

the ACC’s greatest strength is its intelligence role. As Mr Keelty explained:

there is no other body in law enforcement in this country that can provide
the over-horizon strategic assessment of what is coming around the corner
in terms of law enforcement. ...

To take a 10-year look at where we are at this point in time, we have a big
focus on terrorism, transnational crime and the trafficking of women and

12
13
14
15

Mr Frank Costigan QC, Committee Hansard, Canberra, 7 October 2005, p. 53
The Hon. Daryl Williams QC MP, House Hansard, 14 November 2002, p. 9041
Mr Frank Costigan QC, Committee Hansard, Canberra, 7 October 2005, p. 54
Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 34
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children. They are crimes not focused on before by law enforcement
agencies.'®

2.27  The ACC’s role as a national criminal intelligence agency is worth closer
examination, since it is an area where it differs somewhat from its nominal
predecessor, the NCA, which had more of an independent investigatory focus, and
existed separately from the Australian Bureau of Criminal Intelligence. Combining the
two functions — investigative and intelligence — gives the ACC important advantages.

2.28  First, there are significant practical advantages for an intelligence agency to
be able to proactively collect its own material. As Mr Mellick SC, a former Member
of the NCA explained, the two functions of investigation and intelligence are
inextricably intertwined and it is artificial to try to separate them:'’

In my experience, it was always the case that the best intelligence came
from your own investigations. People tended to close-hold matters they
found out themselves because of being possessive or suspicious. ... But,
often, significant matters of intelligence just did not get passed on because
of either concerns about security or parochial issues."®

2.29  Relying on other police agencies to provide information is not always
adequate for the additional reason that they may not be looking for the same things.
As Mr Mellick SC further explained, one of the best ways you get genuine
intelligence is ‘being on the ground with a mindset of what you are looking for’:

If you are walking around a street doing a surveillance operation, you tend
to look for the things that that particular operation has got you attuned to
looking for. It was quite interesting the number of times our NCA
surveillance teams picked up matters on another investigation because of
their knowledge from the hearing process about that investigation even
though it was not one of their investigations. To me it just accentuates the
fact you have got to be on the ground yourself gathering the intelligence as
well as using other people."”

2.30  Second, access to coercive powers has always been heavily restricted. These
powers are becoming more widespread among law enforcement agencies,” so the
ACC's role can no longer be defined by the singularity of these powers. In contrast,

16  Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 35

17  Mr Aziz Mellick SC, Committee Hansard, Sydney, 9 September 2005, p. 34
18  Mr Aziz Mellick SC, Committee Hansard, Sydney, 9 September 2005, p. 24
19  Mr Aziz Mellick SC, Committee Hansard, Sydney, 9 September 2005, p. 28

20  Most states now have agencies which share the coercive powers of the ACC, including the
Queensland Crime and Misconduct Commission, the NSW Police Integrity Commission, the
NSW Crime Commission, the NSW Independent Commission Against Corruption, the
Corruption and Crime Commission of Western Australia, and the Office of Police Integrity in
Victoria.



14

the role of national criminal intelligence agency is one that is clearly unique to the
ACC. Mr Milroy told the inquiry:

the ACC is playing a unique and significant national role in gathering,
correlating and analysing national criminal intelligence and information
gained from Commonwealth, state and territory law enforcement agencies
and the private sector. The commission adds value to this intelligence and
disseminates it in a strategic and actionable form to assist in determining a
national response to serious and organised crime. This helps shape law
enforcement policy and strategic direction at both a jurisdictional and a
national level.”

2.31 And further:

it particularly recognises the importance of its national criminal intelligence
priorities and the picture of criminality in Australia to strategic intelligence
products that are informing national law enforcement policy and
operational responses to the activities of serious and organised crime groups
in this country. ... It is progressively establishing itself as a critical national
repository for criminal intelligence and information. As mentioned
previously, it is playing a key role in facilitating the exchange of this
intelligence.**

2.32  This view is also evident in the submission from the AFP:

In the AFP's view the most significant role assigned to the ACC is its
intelligence function. While there are numerous investigative LEAs in
Australia, the ACC's role as the national criminal intelligence agency is a
unique one in Australian law enforcement and serves as a significant
capacity enhancement for the ACC's partners.*

2.33  The Committee endorses this role and considers that given the likely trends in
organised criminal activity, there remains a strong and probably growing role for the
ACC.

ACC Priorities
2.34 A final matter to consider is whether the ACC is focusing on the right matters.

2.35  The ACC's strategic priorities are set by the ACC Board, and are set out in the
National Criminal Intelligence Priorities (NCIPs) and in the authorisation of the ACC
operational work.** To date, the Board has approved Intelligence Operations and
Special Intelligence Operations in relation to:>

21 Mr Alastair Milroy, Committee Hansard, Canberra, 7 October 2005, p. 60
22 Mr Alastair Milroy, Committee Hansard, Canberra, 7 October 2005, p. 61
23 AFP, Submission 10, p. 10

24 ACC, Submission 14, p. 16

25  ACC, Submission 14,p. 5



15

. ID Crime and card skimming

. Amphetamines and Other Synthetic Drugs (AOSD)

. Vehicle re-birthing

. Major fraud

. Serious and organised fraud

. Identity crime

. People trafficking for sexual exploitation

. Crime in Australia's category one airports and Board approved category two
airports.

. Outlaw motorcycle gangs

2.36  Special investigations authorised by the Board are:

. Established Criminal Networks

. Firearms

. Money laundering and tax fraud

. Established Criminal Networks (Victoria)
. High risk crime groups

2.37 Comment from one submission suggested that the ACC's strategic priorities
could be improved. Mr Bottom, an author and journalist with long experience with
organised crime, told the Committee that the ACC should remain focused on what he
sees as its 'core business' — drug trafficking:

Our criticism is basically that, whilst the ACC is doing a good job in
targeting a multiplicity of aspects of organised crime, it is tending to
overlook the most serious aspect, which is what it was set up for. There
were a series of federal and state royal commissions concerned about the
drug trade. That seems to be subsumed now in these multifaceted
approaches by the modern ACC.%

2.38  He concludes that 'As valid and necessary, as all these Determinations may

be, emphasis on tackling the networks involved in drugs should have the highest
. . '27

priority.

2.39  The Committee does not agree with this view. The ACC is not, and has never
been, an agency designed exclusively to combat drug trafficking. As is explicit in the
purpose of the Act, the Commission's purpose is to target serious and organised crime.
The Act then leaves considerable flexibility for the ACC Board to determine which
aspects of organised crime to focus on, reflected in the National Criminal Intelligence

26  Mr Bob Bottom, Committee Hansard, Brisbane, 19 August 2005, p. 4
27  Mr Bob Bottom, Submission 1, p. 2
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Priorities and the Board Determinations. This flexibility is important, because the
focus and tactics of organised crime groups will vary over time, adapting to new
market opportunities and constraints, and the ACC must be able to change its own
focus accordingly.

2.40  Stated differently, drug trafficking is just one of a number of illegal business
activities undertaken by organised crime syndicates. So while illicit drugs are an
important part of organised crime operations in Australia — and this importance is
reflected in the operational focus of the ACC — they are not the only part.

2.41  The ACC needs have the ability to investigate and understand the totality of
these illegal businesses, and have the operational freedom to focus its attacks on the
weakest parts of syndicates' operations. The most effective way to shut down a drug
trafficking network may be through one of its other, more vulnerable, operations.

2.42  The ACC Board, with the accumulated experience of its membership, and
advised by ACC intelligence, is well placed to direct this focus.



Chapter 3

Powers

Introduction

3.1 As outlined in Chapter 1, the Australian Crime Commission is the descendent
of Royal Commissions of the late 1970's and early 1980's and the later National Crime
Authority. Historically, Royal Commissions have possessed powers which are not
ordinarily available to other bodies, and especially not to police. While the ACC is not
a Royal Commission, its extended investigative and intelligence role has its genesis in
these Royal Commissions.

3.2 This chapter gives a short overview of the investigative powers available to
the ACC, and then examines how these powers have been applied in practice.

What are the powers available to the ACC?

33 At the core of the ACC are the coercive powers: the capacity to compel the
attendance at Examinations, to produce documents and to answer questions.

34 In his second reading speech on the ACC Establishment Bill 2002 the then
Chair of the Committee, the Hon Bruce Baird noted that among the main areas of
concern to the committee in its inquiry into the bill were the use of coercive powers,
and the justification for their use." These powers allow the issue of summonses to
attend and notices to produce documents to an ACC hearing, and the Committee
received a broad range of evidence in relation to them in this Inquiry. Their use
remains a focus for the Committee, as an oversight body for the ACC.

3.5 The coercive powers stand outside the normal methods of investigation and
intelligence gathering and their use is circumscribed through the authorisation process
of the Board. The Board will determine that a matter is a special operation or a special
investigation which allows the coercive powers to be used.

3.6 Section 7C(2) of the ACC Act sets out the requirements to be observed by the
Board when determining the case for a special operation.” Section 7C(3) sets out the
requirements for a special investigation.” The Act specifies that the determination
must be in writing and include details of the allegations of criminal activity and the
purpose of the investigation or operation.

1 The Hon Bruce Baird MP, House of Representatives Hansard, 13 November 2002, p. 8960
2 7C(2) consider whether methods of collecting the criminal information and intelligence that do
not involve the use of powers in this Act have been effective.

3 7C(3) consider whether ordinary police methods of investigation into the matters are likely to
be effective.
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3.7 The making of such a determination by the Board then allows an eligible
person within the ACC to apply for search warrants — including applications by
telephone (sections 22 & 23), or an ACC examiner to:

. apply to the Federal Court for the surrender of a passport (section 24);

. conduct examinations, (section 25A);

. issue a summons to attend an examination (section 28);

. issue a notice to produce documents (section 29);

. apply to the Federal Court for a warrant where a witness fails to surrender a

passport, produce documents or attend an examination (section 31).

3.8 The ACC also has authority under section 21 to gather relevant information
from other sources — in particular, databases across the Commonwealth and state
public sectors, and the private sector. Section 59 of the ACC Act includes broad
powers to obtain and disseminate relevant information obtained in the course of ACC
investigations.

3.9 In addition to the powers described above, the ACC has a range of
investigative powers common to law enforcement agencies.

3.10 The ACC can apply for a warrant to use surveillance devices as described in
the Surveillance Devices Act 2004. Surveillance devices are described in section 6 of
that Act as 'a data surveillance device, a listening device, an optical surveillance
device or a tracking device', or a combination of any of these. The power to seek
surveillance device warrants is not dependent upon a matter being a special operation
or a special investigation. The Ombudsman inspects the surveillance device records to
determine compliance with the Act and reports to the Minister every six months.

3.11  The Telecommunications Interception Act 1979 authorises the ACC to apply
for telephone interception warrants. The Act also requires detailed records of the
warrant and its associated documentation to be retained by the ACC. Under Part 8 of
the Act the Ombudsman may inspect these records and report the findings to the
relevant Minister.

3.12  Part 1AB of the Crimes Act 1914 authorises the ACC to take part in controlled
operations. Under subsection 15G(1) law enforcement officers, and other authorised
persons who commit a Commonwealth or state offence in the course of an authorised
controlled operation are exempted from both civil and criminal liability. The CEO of
the ACC is required to report to the Minister on requests to authorise controlled
operations and on the action taken in respect of authorised controlled operations.

3.13  The ACC’s conduct of controlled operations is also subject to supervision by
the Commonwealth Ombudsman.’

4 Commonwealth Ombudsman, Submission 4, p. 6. See Chapter 5 on Accountability for further
detail.
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3.14  In addition to these statute-based powers, the ACC has available those powers
which are exercised by secondees from the AFP and other agencies. The AFP
submission notes:

The ACC relies heavily upon its seconded workforce from the AFP and
other agencies as it does not have the ability to appoint investigators with
police powers in its own right under the ACC Act. Sworn AFP secondees to
the ACC are able to use their police powers when investigating criminal
activity involving Commonwealth offences, giving the ACC an
investigative capability otherwise unavailable to it.”

Powers under state and territory legislation

3.15  Each state and territory has enacted complementary legislation to the ACC
Act. With the exception of NSW, and allowing for individual State drafting
conventions, the state and territory ACC legislation is consistent in structure and
content, and incorporates the relevant parts of the Commonwealth legislation, placing
them in the state act. The NSW legislation applies the ACC Act and Regulations to
NSW, and includes some specific provisions allowing particular functions and
arrangements to apply in NSW.

3.16  The state and territory legislation was necessary to enable the ACC and the
states to work co-operatively, and to ensure there were no gaps in the constitutional
powers available to Commonwealth and State law enforcement agencies. The
legislative arrangements underpin the State representation on the Board, and on the
Intergovernmental Committee (IGC).

Challenges to ACC powers

3.17  Since the commencement of the ACC there have been a series of Federal
Court challenges to the ACC's powers. The principal bases for these challenges have
included:

. the abrogation of the privilege against self incrimination for Commonwealth,
state and foreign offences;

. the abrogation of legal professional privilege;

. whether the ACC can summons a person likely to be charged with a criminal

offence, and whether the power to conduct an investigation is extinguished
when the criminal proceeding commences;

. whether a Board determination was valid;
. whether the amendment of a Board determination was valid;
. whether the ACC has power to disclose information obtained under its

coercive powers to the Australian Taxation Office;

5 Australian Federal Police, Submission 10, p.5
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. whether there is a privilege against spousal incrimination and if so, whether is
applies to de facto relationships;

. whether the definition of 'federally relevant' in section 4A of the ACC Act is
supported by a federal head of power;

. compliance with the requirements for the issues of summonses under
subsection 28(1); and

. the suppression of names of parties.

3.18  The Committee also notes that the recent decision in A4 Pty Ltd and Mr BB v
Australian Crime Commission® is under appeal. The decision centred around the
power of the Australian Crime Commission to disseminate information which it
obtained through use of its compulsory powers of investigation. In this case the issue
was whether the information could be given to the ATO and whether for the purposes
of dissemination, the ATO could be construed as a 'law enforcement body' — the Court
said it could not. This has some significance for a number of matters involving the
ATO and the ACC,” and will be viewed with interest by the Committee. (See also
Chapter 8 'Legislative Change').

Determinations and the availability of coercive powers

3.19  Asnoted above, the ACC is set apart from other law enforcement agencies by
the availability of the coercive powers used by Examiners.

3.20  Mr Milroy explained that the Commission uses its coercive powers in a broad
based way within a special intelligence operation or a special investigation, they are a
part of the ACC’s capability to gather information, intelligence and evidence:

Where we are profiling something — whether it is a case or a particular area
of crime that we want to better understand — and we want to research that
particular area or profile a particular individual’s involvement, we would
use the coercive powers tactically as a method of gathering information and
more knowledge about the subject matter.®

3.21  In evidence Mr John Hannaford, ACC Examiner explained to the Committee
that the coercive powers are exercised only after deliberation within the ACC.
Submissions are then made to the examiners regarding use of the powers, and Mr
Hannaford noted that an Examiner's authorisation is not automatic, with instances
when9 those submissions were rejected by the Examiner, and the powers were not
used.

[2005] FCA 1178
AA Pty Ltd v Australian Crime Commission [2005] FCA 1178 noted in Submission 14B, p. 6
Mr Milroy, Committee Hansard, Canberra 11 October 2005, p.13

The Hon John Hannaford, ACC Examiner, Committee Hansard, Canberra 11 October 2005, p.
1

O 0 9
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The 'leakage’ of the coercive powers

3.22 A long-time concern of the Committee has been to ensure that the special
coercive powers are limited in their availability, and do not become a routine element
of ordinary police investigation. This concern is driven by the substantial erosion of
the law's traditional protection of the privilege against self incrimination and the
associated right to silence inherent in the coercive powers. This concern underpinned
the traditional refusal by parliaments to grant coercive powers to police.

3.23  Thus, in his second reading speech introducing the ACC Establishment Bill
2002, the then Attorney General the Hon Daryl Williams QC said:

The government agrees that it is not appropriate that coercive powers be
given to police and therefore agrees with the AFP Commissioner's views.
There is no inconsistency with this position in the proposal before the
House for the ACC. There is a clear distinction between the authorisation of
the use of coercive powers and the exercise of those powers.'”

3.24  Similarly, Mr Mick Keelty, the AFP Commissioner, also indicated at a
previous hearing that he considered the exercise of such powers by police
inappropriate.'’

3.25 In its report on the establishment of the ACC, the Committee distinguished
between the authorisation of the use of the coercive powers — by the Board — and their
actual use, which is limited to the examiners. This limitation gave the Committee
confidence that the coercive powers would be exercised at arms length from the
police. However evidence from the current hearings again raised concerns about the
'leakage' of the ACC's powers into ordinary police operations.

3.26  In Melbourne, Mr Peter Faris QC observed:

I have seen cases where, as far as I can judge, the police had been
investigating or having problems. ...The Crime Commission takes it over
for a short period of time, investigates it, gets more evidence and hands it
back. It has this sort of on request role, which I think is probably
ina;l)zpropriate given all the circumstances and I think it happens quite a
lot.

327 Mr O'Gorman made a similar observation about the Queensland Police
Service which:

is increasingly engaging in joint operations with the Australian Crime
Commission which has the end effect — I say query intended — of getting

10 The Hon Daryl Williams QC MP, House of Representatives Hansard, 14 November 2002, p.
9041

11 Commissioner M Keelty, Committee Hansard, 2 April 2001, p.144

12 Mr Peter Faris QC, Barrister, former Chair National Crime Authority, Committee Hansard,
Melbourne, 16 September 2005, p. 12
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around the lack of Queensland based telephone tapping powers. ... the
position the Queensland government has held for some time ... is that, until
such time as the federal government is prepared to address the Queensland
government’s request for a Public Interest Monitor concept to oversee
telephone tapping powers, the Queensland government is not prepared to
enter into a discussion with the federal government to have telephone
tapping powers in the state.'

3.28  Mr Gary Crooke QC observed that the examiners are not as involved in the
investigative process as the NCA examiners were, and as a result are distanced from
what is occurring. He said:

The difference with the NCA was that, when members conducted a hearing,
they were very much over the top of what was happening and made it their
business to be absolutely certain that the national intelligence based
approach was taking place. I fear that what is happening — and I emphasise
that I do not know — is that the position of the examiner is very much like
the position of the person who pitches his tent behind the grandstand and
waits for people in the game to march somebody through while they go
back to the game and the examiner is none the wiser.'*

3.29  Invited to comment on the potential for the ACC to be a 'bolt-on facilitative
mechanism for conferring these coercive powers on police jurisdictions,”” he
responded:

That is a very real danger. They do not have those powers but they will use
this merely, as you say, as a bolt-on, to make sure they will get them, in
what may well be an ordinary policing operation.'®

3.30  During discussions, Committee Deputy Chair, the Hon Duncan Kerr SC MP
observed that:

...you have this creeping extension not through any malice but because the
organisation has achieved one of the objectives of the Commonwealth —
that of greater cooperation and relevance — but at some price, and that price
being its extension into areas that have never been expressly articulated or
endorsed."”

3.31 The ACC rejected these suggestions. The Committee asked The Hon Mr
Hannaford, an Examiner, whether he believed that the structural change to an

13 Mr Terry O'Gorman, President, Australian Council for Civil Liberties, Committee Hansard,
Brisbane, 19 August 2005, p. 31

14  Mr Gary Crooke QC, Barrister, former Chair National Crime Authority, Committee Hansard,
Brisbane, 19 August 2005, p. 43

15  The Hon Duncan Kerr, SC MP Committee Hansard, Brisbane 19 August 2005, pp. 44-45
16  Mr Gary Crooke, Committee Hansard, Brisbane 19 August 2005, p. 45
17  The Hon Duncan Kerr SC MP, Committee Hansard, Canberra 7 October 2005, p. 7
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organisation led by police is causing leakage of the ACC’s coercive powers and to
more routine policing matters?'® Mr Hannaford disagreed:

3.32

3.33

3.34
derives
Kerr:

3.35

The situation is that when the board makes its determination for a special
operations special investigation that provides a particular focus for the
exercise of the powers. As a result of the management mechanisms which
have been put in place by the CEO and approved by the board through the
governance oversight committee, that again provides the focus for
particular operations that are to be conducted. It is only as a result of the
conduct of those operational activities that a decision is made at an
operational level that there should an exercise of the coercive powers, and
then submissions are made to the examiners."

The ACC's response emphasised that the separation of the authorisation by the
board and the use of the powers means that the use of coercive powers is conducted at
arms length from its authorisation.

Mr Michael Manning from the Commonwealth Attorney General's
Department also explained that:

...the problem that you allude to — that this is a sort of ‘you scratch my back
and I’ll scratch yours’ approach to what issues are to be investigated — is
probably one that is inherent in any kind of national structure like this,
whether it be the NCA or the ACC. There is always that risk and you will
always hear assertions that that sort of thing is going on.*

A further indirect check on the inappropriate use of the coercive powers
from the limited availability of the Examiners, as noted by the Hon Duncan

The fact that there are three examiners occupied full-time on this task is in a
sense an effective mechanism for ensuring that only important things are
addressed. ...If you expanded it, given the way in which we now have
much more facility for a cooperative approach, you would increase the risk
and danger that this would become an add-on, a bolt on, an adjunct to law
enforcement more generally across the whole Commonwealth, instead of an
exceptional, extraordinary set of powers designed to deal with the real bad
guys in the system.”’

While the Committee appreciates that the discretion to authorise the powers
rests first with the Board, and the discretion to use them rests with the examiners, the
evidence suggests that there is at least the perception that both the coercive and

18  Senator Santo Santoro, Committee Chair, Committee Hansard, Canberra, 11 October 2005, p. 1

19  The Hon John Hannaford, Examiner Australian Crime Commission, Committee Hansard,

Canberra , 11 October 2005, p. 1

20  Mr Michael Manning, Attorney-General’s Department, Committee Hansard, Canberra 7

October 2005, p. 8
21 The Hon Duncan Kerr, Committee Hansard, Canberra, 7 October 2005, pp 7-8



24

incidental ACC powers are being used in a way that is at variance with the spirit and
intention of the ACC Act. The Committee considers that this is a matter for the
internal governance of the ACC; as a governance matter it is one which will be
scrutinised regularly by the Committee.

The ACC examination

3.36  The examination is in some respects the 'engine room' of ACC operations.
They are conducted by one of three statutorily appointed examiners who are given
wide discretion as to how the process is to be conducted.*

3.37  Examinations take place in private,” and legal representatives are permitted
to attend, as is any other person authorised by the examiner to be present. Summonses
are issued by the examiner; these may request the attendance of a person to give
evidence (section 28) or the production of documents (section 29). The examination
process is bound by confidentiality provisions and by the secrecy provisions contained
in section 51 of the ACC Act.

3.38 A person appearing before an examiner has limited privilege against self-
incrimination. Section 30(4) provides that a person may claim self-incrimination by a
document or answer, but the claim must be made before producing the document or
giving the answer. Under section 30(5), the material cannot be used in criminal
proceedings against the person except where the proceedings concern the falsity of the
document or answer or in confiscation proceedings.

3.39  The Committee was also told that the ACC examiners advise the witness that
they may also seek a general protection from self-incrimination although according to
Mr Hannaford this has been questioned recently.”* Referring to this practice, Ms
Westwood told the Committee that members of the executive of the Criminal Defence
Lawyers Association endorsed:

. as a good practice [that] of allowing a witness to claim a blanket
privilege against self-incrimination — [ am referring to section 30 — at the
commencement of proceedings. That facilitates the running of
proceedings.”

3.40 The Committee notes that this practice appears to assist the examination
process, and will ask to the Commission to apprise the Committee of any
developments in the matter referred to by Mr Hannaford.

3.41  During the review, five issues have arisen in relation to examinations:

22 Section 25A
23 subsection 25A(3)
24 The Hon John Hannaford, Committee Hansard, Canberra, 7 October 2005, p. 77

25  Ms Sarah Westwood, Criminal Defence Lawyers Association of Victoria, Committee Hansard,
Melbourne, 16 September 2005, p. 26
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. inappropriate encroachment on the privilege against self incrimination
. The availability of legal representation

. The conduct of the examinations

. Problems with the summons process

. Use of material from examinations

Self -incrimination of persons charged with a criminal offence

3.42  In their submission® and in evidence,”’ the Attorney General's Department
notes that it is unclear whether an examiner can summon as a witness under section 28
of the Act, persons who have been charged with a criminal offence, or who are the
subjects of asset confiscation proceedings, and then proceed to question them on
issues arising from those proceedings.® The Attorney General's Department cites two
cases, Hammond v the Commonwealth® and Mansfield v ACC™ as suggesting that
such summonses may not be issued, but notes that there are suggestions in more
recent cases that this is not the case although the matter is not decided.

3.43  While the abrogation of the privilege against self incrimination is now well
established — it was the subject of amendments to the NCA Act late in its existence,
and was carried across to the ACC — the issue has emerged in relation to persons who
are facing criminal charges, and who are required to appear before an ACC
examination.

3.44  The Law Council of Australia was emphatically opposed to a person in those
circumstances giving evidence to an ACC examination, although the Council did
suggest a way in which this might be managed:

It would be wrong to coerce a person to give evidence in circumstances
where the subject matter was the subject of a criminal trial and that person
would be in a position in due course of deciding whether he or she would
give evidence. It would be a matter of concern if the coercive power were
applied to force an accused person to divulge their position before a trial.
That would demean the right to silence and demean a fair trial thoroughly
and inappropriately.... Of course it does not mean that there should not be
an examination, full stop. It is merely a question of deferring that issue and
that examination until the trial itself has been dealt with.*!

26  Commonwealth Attorney General's Department, Submission 17, p. 11

27  Mr Miles Jordana, Commonwealth Attorney-General’s Department, Committee Hansard,
Canberra, 7 October 2005, p. 3

28  Commonwealth Attorney General's Department, Submission 17, p.11
29 (1982) 152 CLR 188
30  (2003) 132 FCR 251

31 Mr Ross Ray QC, Law Council of Australia Committee Hansard, Canberra 7 October 2005, p.
42
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3.45  The Attorney General's Department suggested that the solution may lie in an
amendment to the ACC Act along the lines of section 21 of the Police Integrity
Commission Act 1996 (NSW) or section 18 of the Independent Commission Against
Corruption Act 1988 (NSW). The Department's submission continues:

Under those provisions the Commission may conduct and report on an
investigation while relevant legal proceedings are in progress, but is
authorised to suppress information about the investigation to ensure [it]
does not does not prejudice the fair trial of a person for an indictable
offence. ...such legislation would need to be carefully crafted to avoid
interfering with the proper exercise of the judicial power.*>

3.46  The Committee also noted in discussions with the representatives of the
Office of the Director of Public Prosecutions that the matter may be more complicated
than it first appears. Mr Kerr postulated the following:

... somebody who is charged with a crime may still be a person of interest
in relation to another set of criminal behaviours. That seems to me to be
conceivable and it would not be improper for that person to be examined in
relation to disassociated and unrelated matters. But to the extent that there
is an overlap that might be material to the fate of the criminal proceeding in
which they have already been charged. **

3.47  While Mr Bermingham Deputy Director, of the Office of the Commonwealth
Director of Public Prosecutions observed that the indemnity which is available could
be used, Mr Kerr noted that this would only apply to direct use of that testimony, and
would not attach to facts which were discovered in consequence of that testimony —

. . . 4
so-called 'derivative evidence'.’

3.48 The Committee considers that it is of paramount importance that ACC
proceedings do not prejudice a fair trial, or interfere with judicial independence. At
the same time, the Committee acknowledges that the work of the ACC should not be
impeded unnecessarily, and that any ambiguity should be resolved as a matter of
priority.

Recommendation 1

3.49 The Committee recommends that the Attorney General's Department
and the Australian Crime Commission develop legislation as a matter of urgency
to ensure that a person summonsed by the ACC, at a time when they are the
subject of criminal or confiscation proceedings, may only be examined in relation
to matters quarantined from those material to the pending proceedings.

32 Commonwealth Attorney General's Department, Submission 17, p. 11
33 The Hon Duncan Kerr, SC MP, Committee Hansard, Canberra, 7 October 2005, p. 18
34 Mr lan Bermingham, Committee Hansard. 7 October 2005, p. 19
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The conduct of examinations

3.50 During the hearings the Committee heard a number of concerns about the
examination process, relating to the inappropriate resemblance of the proceedings to a
court, the undefined nature of the proceedings, and lack of procedural rules.

3.51  Mr Faris QC, recounted:

...we are shown into what appears to be a courtroom but in fact is not a
courtroom. There is an examiner sitting up, above and beyond like a judge,
but of course he is not a judge. The whole impression that it is meant to
convey is that somehow the examiner is like a judge and is an impartial,
unbiased umpire, which is just not true. The examiner tries to tell my client
that that is the case, which again I find untrue.

And

You then have the client sitting in a witness box and counsel at the bar
table. It has all the trappings of and looks identical to a court, but it is not.*

3.52  Mr Faris argues that it is 'artificial in the extreme' and the parallel to a court is
inaccurate.

3.53 Ms Westwood, on behalf of the Criminal Defence Lawyers Association, also
expressed reservations about 'quasi court proceedings':

...questioning is often conducted as if the witness were under cross-
examination in front of a jury. ... in a kind of context where credit is a
relevant matter. It is the view of the association that in cases like that there
is a clear intent to entrap witnesses giving evidence in front of the
commission. While it is the association’s view that persons who have been
proven to have given false evidence before the commission should be
subject to penalties, in the context of ... an examination or a hearing which
is an information gathering exercise, which may concern the investigation
of a third person and their criminal conduct — the methods employed by the
counsel who assist the commission are unnecessary. They put witnesses,
who are already likely to be intimidated, into an unnecessarily combative
situation. It is not clear whether that assists in the overall objective of the
commission...”°

3.54 In its submission, the Law Council of Australia expressed its concern at the
wide discretion given to the Examiner in the conduct of examinations.”’ In evidence
before the Committee the Treasurer of the Law Council Mr Ross Ray QC said:

We at the Law Council ... strongly believe that the examinations should be
conducted in accordance with the fundamental rules of evidence. Rules of

35  Mr Faris QC, Committee Hansard, Melbourne, 16 September 2005, p. 7
36 Ms Sarah Westwood, Committee Hansard, Melbourne 16 September 2005, p. 27
37  Law Council of Australia, Submission 18, Paragraph 23, p. 6
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evidence provide a level of natural justice, and natural justice underpins the
logic of each of the rules.™®

3.55 The Law Council's submission suggested that a set of procedural rules for
examinations be developed by the ACC in accordance with the rules of evidence.*’

3.56  Finally, concerns were raised at the ill-defined nature and scope of the
proceedings, which permit a kind of 'fishing expedition' without notice to the subject
of the examination. Ms Westwood noted that the parameters of the investigation were
not explained to the examinee:

We would compare that with a situation where a person who is to be
charged or interviewed in relation to criminal offences will be given notice
of the issues and, where they have accessed legal advice, their lawyer is
often able to gain a reasonable understanding of the nature of the
investigation by speaking to police before their questioning proceeds. In our
view, that facilitates, again, the provision of legal advice and the proper
understanding of people’s rights. It is a practice that we believe does not
happen at the commission, and that leads to certain consequences.*

3.57 A similar comment was made by Mr Chris Staniforth, Chief Executive Officer
of the ACT Legal Aid Office in its submission to the Inquiry, which described two
recent cases, and complained at the 'apparent lack of accountability in the conduct of

examinations carried out by the ACC examiners'."!

Summons processes

3.58 Two concerns were raised by witnesses in relation to the summons process
under section 28. The first relates to the insufficient time allowed for the production of
documents. Ms Westwood told the Committee that a client was served with a witness
summons to which a response was required within 12 hours:

In that time, they had to produce reasonably substantial business records as
well as obtain legal advice. Generally that creates the sort of situation
where, as a lawyer, you are required to drop everything else and deal with
it, and there is often a substantial amount of advising required in a very
short time frame. In our view, that hinders a witness’s ability to access
properly qualified legal advice. **

3.59  The issue of summonses and return dates was put to the ACC, and Mr
Hannaford explained that the examiners always consider the reasonableness of the

38  Mr Ross Ray QC, Committee Hansard, Canberra 7 September 2005, p. 38

39  LCA, Submission 18, paragraph 27, p.7
40  Ms Sarah Westwood, Committee Hansard, Melbourne 16 September 2005, p. 27

41  ACT Legal Aid Office, Submission 5, p. 1
42 Ms Westwood, Committee Hansard Melbourne, 16 September 2005, p.26
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time frames allocated; however, there will be circumstances where the issue of a
summons is urgent. Mr Hannaford continued:

It is not inconceivable that the time between the service of the summons
and the return date is inadequate. If that arises and the witness turns up —
sometimes with a lawyer — and says that they have not had a reasonable
time to get a lawyer, we grant an adjournment if it is reasonable in that
circumstance. Sometimes they will turn up with a lawyer who says, ‘I
haven’t had a reasonable opportunity to give advice.” We take that into
account and, depending upon the circumstances, we might grant an
adjournment to allow that to occur.”

3.60 The second matter relates to the clarity and content of the summons. Mr
Staniforth noted that the summons document itself:

is a densely drafted, highly technical legal document, which I understand it
has to be, but the punters out in the street do not read them... I wonder if
there could be two things: a plaining of the English so that the guts of what
is required is made clear to the recipient, and also — this is the stronger of
the two points I would make — something like that which a police officer
drafts when she or he is seeking ... an ordinary search warrant. The warrant
says pretty much what you are after.**

3.61 A possible consequence of this is the questioning beyond the apparent ambit
of the summons. Ms Westwood told the Committee:

At present it has been noted by some members of my association that the
only way to deal with this matter would appear to be to initiate proceedings
in the Federal Court. ...We understand that it does not happen; therefore,
we have a situation, in the association’s view, where witnesses are
extremely vulnerable. There is an unfairness ...that could be corrected by
requiring that more information be provided at the start and that there be
some reasonable setting of the parameters of what the subject of the
examination is before the examination commences.*

Legal representation

3.62  Section 27 of the ACC Act provides for assistance to be granted where the
Attorney General is satisfied that it would involve substantial hardship to the person to
refuse the application; or the circumstances of the case are of such a special nature
that the application should be granted.

3.63  However, legal aid is not available for ACC proceedings from the State and
Territory Legal Aid Commissions. While these are administered by the states, they

43 The Hon John Hannaford, Committee Hansard , Canberra, 7 October 2005, p. 76

44  Mr Chris Staniforth Chief Executive Officer ACT Legal Aid Office, Committee Hansard ,
Canberra, 13 October 2005, p. 3

45  Ms Westwood, Committee Hansard, Melbourne, 16 September 2005, p. 27
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offer aid for both State and Commonwealth matters, so there appears to be no
jurisdictional reason why they could not assist persons summonsed to attend or
produce documents under an examination.

3.64  Itis not clear to the Committee why a witness under this legislation should not
be subject to the normal legal aid regime, with its means tested assistance. Legal aid
solicitors are experienced in representing clients in criminal law matters, and this
would appear to be a far more efficient procedure for representation than having to
provide an application to a government department before even approaching a lawyer.

3.65  Given the budgetary constraints under which Legal Aid Commissions operate,
if assistance were to be made available from the Legal Aid Commissions, it would be
necessary for funds to be provided to them for this specific purpose.

Conclusions and recommendations

3.66 The Committee appreciates that the environment in which the ACC
examinations operate is potentially volatile. As far as short return times for
summonses are concerned, this may be necessary in circumstances where the
examiner is concerned that the material might be destroyed or altered before it can be
produced. The Committee acknowledges that at times short return dates are
unavoidable.

3.67  The Committee is also aware that the Examination process is more analogous
to the discovery or pre-hearing process or to tribunal proceedings than to litigation.
However, it appears that the summons documents themselves may require some
attention in both form and content. Mr Staniforth's comment about the density of the
prose in the document’® suggests that ACC process is out of step with documents used
in general court and tribunal proceedings which in the last few years have made
attempts to use plain English, and ensure that the 'date time and place' information is
clearly set out.

3.68  The unease about the lack of information in the documents is also of concern
— although, again the Committee acknowledges that these proceedings are not court
proceedings and the person is not being charged. The maxim that the person must be
allowed to know the case against them does not apply, as at least at this point, there is
no case.

3.69  However, the business of the ACC is 'serious and organised crime', and the
implications for the person summonsed are grave. The Committee notes Mr
Hannaford's comments regarding the granting of an adjournment to enable the person
to seek legal advice.

3.70  The Committee also notes Mr Hannaford's offer to examine the explanatory
memorandum which accompanies the summons.

46  Mr Chris Staniforth, Committee Hansard. 13 October 2005, p 3
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3.71  Mr Hannaford explained that summonses are accompanied by an explanatory
memorandum which also explains to the witness that they are not to disclose the fact
of the summons having been served on them, although they may discuss the summons
with their lawyers. He continued:

I guess we have taken the view that the presence of that advice is enough to
draw their attention to the fact that they can go and see a lawyer. But I also
understand that the practice is that, when the summons is served by the
officers, that is emphasised to the person verbally — that they are not to
discuss the summons with anybody... If there is a view that we ought to
expand that explanatory memorandum, then that could be looked at.*’

Recommendation 2

3.72 The Committee recommends that both the summons and the
memorandum be revised to ensure that as far as possible, recipients understand
what is required of them, and that procedures allowing adjournments for the
purpose of seeking legal advice be included in the ACC's examination practice.

3.73  The Committee received a supplementary submission in which the ACC
indicated that release of its Examinations Policy and Procedures document would
reveal operational considerations which it is not appropriate to release publicly. The
ACC acknowledges that there are benefits in improving public awareness of the
practices in examinations, and has indicated that it intends to develop and release a
public information bulletin.

3.74  The Committee makes the observation that there are serious implications for
clients and counsel inherent in the lack of information regarding the ACC’s
procedures. The Committee accepts that the ACC is not a court, however other bodies
which are not courts — the Senate among them — publish comprehensive information
for witnesses called before them.

3.75  The Committee considers that to assist lawyers and witnesses to deal more
efficiently with Examinations, the ACC should produce a practice and procedure
manual. The manual should include explanatory material in plain English, suitable for
extraction and attachment to summonses.

Recommendation 3

3.76 The Committee recommends that the ACC develop without delay, a
practice and procedure manual for the benefit of practitioners and those
summoned for examination or to produce documents.

47  The Hon John Hannaford, Committee Hansard , Canberra, 7 October 2005, p. 76
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Use of material from examinations

377 In evidence in Melbourne, Ms Westwood told the Committee of her
organisation's concerns about the distribution of Commission transcript. She noted
that:

section 59 [of the ACC Act] clearly contemplates control by the chief
executive officer over where the transcript goes and to whom it goes, there
is a further issue of what happens to that information once it has left the
Australian Crime Commission.**

3.78  Mr Faris told the Committee of his experience of the Crime Commission in
Melbourne, which:

has now developed the idea that you come along and you represent your
client. Your client is giving evidence and you are taking notes.... When it is
finished...legal professional privilege notwithstanding ...The examiner
purports to make an order that you have to give them your notes, which
they then seal in an envelope or something. That is nonsense, but they are
serious about it.*

3.79  The Committee appreciates that there are secrecy requirements covering the
information obtained at an examination. However, it is difficult to understand how a
legal practitioner can be expected to advise a client when the relevant notes have been
sealed and removed.

Dissemination of Examination transcripts

3.80  The concern by practitioners at the fate of documents in the custody of the
ACC is understandable given the provisions of section 59. The requirements under the
section of the Chair of the Board and the CEO to provide information or
documentation are broad, and extend to providing relevant specific or general
information to the IGC, to foreign or domestic law enforcement agencies, departments
of States or Territories and the PJC. There is a limitation on material which might
prejudice the safety or reputation of persons or the operations of law enforcement
agencies.

3.81  The Committee notes that it is difficult to regulate the distribution of material
of this kind. The Committee would hope that material identifying participants would
be removed before it was distributed as general information, this would not be the
case where the information was being used in a joint operation or to inform
intelligence partnership participants.

3.82  In the case of the material held by legal practitioners, it probably relies on the
practitioner's ethical responsibility to maintain the confidentiality of records in their

48  Ms Westwood, Committee Hansard, Melbourne 16 September 2005, p. 27
49  Mr Faris, Committee Hansard, Melbourne 16 September 2005, p. 14
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possession; the ACC examination transcripts would probably be analogous to the
transcript of a matter conducted in a closed court, and the same restrictions on its
access would apply.

3.83 Ms Westwood noted that transcript could still be required for production
under subpoena — and cited experiences in which:

certain persons, when charged with serious criminal offences, have had
their associates analyse some briefs, which may include transcript, to
identify persons they consider to be informants.*

3.84  Further, where this — and other issues — have been raised:

other than a formal acknowledgement of their concerns ...nothing further
has been heard from the commission. In the view of the association, that is
not good enough.”!

3.85 In a supplementary submission to the Committee, the ACC observed that the
Examiner makes a direction at the end of the examination as to the persons or
organisations to whom material should be published. This decision is based on each
individual case and is not governed by predetermined policies.”

3.86  The CEO (or delegate) makes any decision under section 59 of the Act to
release information to a third party after a non-disclosure direction is made by an
Examiner. The Commission notes that this process involves consideration of any
restrictions which should be imposed on access to the material by the agency
receiving it, and there are sanctions under subsection 25A(14) for breach of any
direction as to the non-publication of the material. There is scope to narrow the terms
of the non-publication directions to ensure only the specific intended use is
permitted.>

3.87  As to the subpoena of transcripts, the Commission says:

Except where a prosecution does not derive from an ACC investigation (in
which case the secrecy provision in s51 of the Act will apply) the ACC is
not exempted from complying with the general law relating to compliance
with a subpoena. The ACC will take such steps as are necessary to protect
the confidentiality and the security of information held by the ACC (e.g.
claims fro public interest immunity) but that is subject to the general law as
it applies to such claims before the courts.™

50  Ms Westwood, Committee Hansard , Melbourne, 16 September 2005, p. 28
51 Ms Westwood, Committee Hansard , Melbourne, 16 September 2005, p. 28
52 Australian Crime Commission, Submission 14B, p. 2

53 Submission 14B, pp.2 and 3

54 Submission 14B, pp.2-3
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3.88 The Committee was concerned that the examination transcripts contain
information — it is not evidence in the sense that a court transcript is evidence. The
material can contain information which is prejudicial to individuals, and which may
never be used as a basis for legal proceedings, although in the wrong hands could be
used for retributive action against a witness.

3.80  The Commission's supplementary submission gives some reassurance that
there are procedures which govern the use and dissemination of transcript of
examinations. The Committee cannot overemphasise the Commission's responsibility
to ensure that the distribution of material is undertaken mindful of the potential
consequences for the individuals involved.

3.90 In the light of the reservations expressed by practitioners in the course of the
hearings, the Committee suggests that the information bulletin mentioned above,
might include details of these practices, to give some reassurance to practitioners and
witnesses.

Power to gather information

3.91  As we have seen in the Chapter 2 discussion of the purpose of the ACC, the
core function of the organisation is the collection, analysis and dissemination of
criminal intelligence. It is to this end that the ACC was granted the special coercive
powers. However, also vital to the effectiveness of this intelligence function is the
extent of the ACC's legal authority to gather relevant information from all other
sources — in particular, databases across the Commonwealth and state public sectors,
and the private sector.

3.92  The Committee was told that AUSTRAC, Customs,” the AFP, and other
Commonwealth agencies provide information for the ACC, and the ACC reciprocates.

3.93  Three issues have come to the Committee's attention that may operate to limit
the most effective collection of information.

International criminal intelligence

3.94 A growing feature of organised crime is its trans-national character, and to
counter these operations effectively, the ACC must have the capacity to collect
information from sources outside Australia. There are a number of agencies which
could (or do) provide such information to the ACC, including the Australian Secret
Intelligence Service (ASIS), the Australian Security Intelligence Organisation (ASIO),
the Defence Signals Directorate (DSD), the Australian Taxation Office (ATO), the
Australian Customs Service (ACS), AUSTRAC, and the Department of Foreign
Affairs Network.

55  Customs representatives noted that they have experienced some technical difficulties with
ACID which are being resolved. Mr Lionel Woodward, Chief Executive Officer, Australian
Customs Service, Committee Hansard , Canberra, 11 October 2005, p. 36
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3.95 The AFP provides the ACC with the intelligence from its International
Liaison Network (ILN), which has 30 posts located in 27 countries around the
world.”® Similarly, the ACS has officers posted in Washington, Jakarta, Bangkok,
Beijing and Brussels.”’

3.96  This may seem to provide the basis for a rich supply of international criminal
intelligence. However, the Committee is also aware that officers within the networks
of these other agencies have a wide range of duties, which may see the intelligence
collection requirements of the ACC accorded low priority. At the same time, many of
these officers will not have the specialist knowledge or training to gather intelligence
of greatest use. As the ACC notes:

Intelligence collection is not the primary function of the Liaison Officers
[of the AFP] and that various demands placed on Liaison Officers leaves
little capacity to proactively identify and collect intelligence.”®

3.97 It is presumably for these very reasons that many agencies, such as DIMIA
and the ACS have developed their own networks of overseas officers instead of
relying solely on the representation of the Department of Foreign Affairs and Trade.

3.98 The Committee notes the AFP's view that:

The ACC should continue to build its role as an operational domestic
criminal intelligence agency. International law enforcement issues and
intelligence are catered for primarily via the AFP's international
operations... Direct ACC involvement in international liaison and activities
diverts resources from other national priorities and poses a risk of
duplication of effort with agencies already established in this field.”

3.99  The Committee does not wholly accept the AFP's views in this regard. While
agreeing that the ACC is primarily a domestic agency, the divide between what is
domestic crime and what is international crime is becoming less and less clear, and the
time may come when the ACC should be provided with its own criminal intelligence
and liaison officers in key locations.

3.100 However, at this time the Committee notes the joint efforts of the ACC and
AFP to resolve these issues.”’ It is therefore premature to make a recommendation on
this matter, however, it will remain a matter of interest to the Committee.

56  Australian Federal Police, Submission 10, p. 4
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Disseminations to non-law enforcement agencies

3.101 A more pressing matter is the possibility that continued information sharing —
apart from information shared between police forces — could require regulatory
authorisation to continue its development. In evidence, Mr Miles Jordana, Deputy
Secretary, National Security and Criminal Justice, Attorney-General’s Department
told the Committee that the scope of the ACC's authority to do this has presented two
problems:

First, a recent judgment in the Federal Court suggests that the ACC may
only be able to disseminate information to Australian agencies other than
police forces if they are prescribed by regulation. This may substantially
delay the dissemination of relevant material to an agency with which the
ACC does not deal regularly.®’

3.102 If on examination this is the case, the Committee sees this as a significant
barrier to the ACC's effectiveness, and the matter should be rectified without delay.
The Committee considers that such barriers to information sharing between the ACC
and other agencies must be identified, and strategies developed to overcome them.

Recommendation 4

3.103 The Committee recommends that the ACC in consultation with the
Attorney General's Department identify barriers to information sharing, and
where regulatory or legislative remedies are necessary these be developed and
implemented.

Exchanges of information with the private sector

3.104 Mr Jordana's second problem concerned the possible exchange of intelligence
with the private sector:

there is no provision for the ACC to disseminate information or intelligence
to the private sector. This is a problem, for instance, in the ACC’s work on
financial and identity fraud. The telecommunications and financial services
industries are actively contributing to the ACC’s development of
information and intelligence holdings on fraud but the ACC cannot
disseminate information and intelligence back to the private sector to help it
prevent and respond to further attempts at fraud. This tends to discourage
corporations from cooperating because there is little tangible benefit for
them in developing the relationship.®*

3.105 This issue is also reflected in the recent report by Sir John Wheeler on airport
security and policing, who makes this observation:

61 Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 5
62  Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 5
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Australia appears to be lagging behind leading Western countries, such as
the UK, in integrating intelligence exchange between the public and private
sectors, and this requires a significant mindset change and practical action.

[Flurther major gains will require a changed culture of cooperation, sharing
and openness to new technologies and methods across Federal, State and
private sector agencies and personnel ... [.]%

3.106 The Insurance Australia Group (IAG) submission notes a number of ways in
which the ACC could better target motor vehicle theft and financial crime. The
submission suggests a task for including the ACC and the IAG to develop a national
treatment plan for insurance crime in Australia.** The Committee notes that there the
ACC has already provided assistance to the IAG in a study undertaken by the
Economist Intelligence Unit (EIU) on the cost and impact of insurance fraud. The
ACC collated and de-identified data to ensure confidentiality.®’

3.107 There can be no objection to the ACC and the private sector engaging in task
forces and research, provided that the information given is not linked to an identifiable
entity. However when the matter becomes one of sharing intelligence or information
as the IAG suggests in its earlier submission cited above, this raises a much more
difficult and controversial problem centring around the protection of personal
information — a fact acknowledged by Mr Jordana.®®

3.108 The Committee understands that it is extremely difficult in the complex
environment in which society — and criminals — operate, to strike a balance between
the need for intelligence on criminal activity and the protection of the individual's
right to privacy.

3.109 The Committee notes that the Attorney General's Department is currently in
discussions about this matter with the ACC. As any alteration to the present
arrangement would require legislation, the Committee would consider it appropriate
for an exposure draft to be distributed among the peak bodies — public and private —
for consultation. Such draft legislation may also be a matter the Committee would
examine in a separate inquiry.

Effectiveness of the coercive powers and the issue of contempt

3.110 A matter that generated considerable discussion in the inquiry is the growing
incidence of witnesses failing to attend an examination, producing documents, or

63  Wheeler, the Rt Hon J., An Independent review of airport security and policing for the
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answering questions.®” Under section 30 of the current ACC Act, such persons may be
charged with an offence, and if convicted by the Court, may receive a fine or up to
five years imprisonment.

3.111 To date, there have been seventy-three referrals to the Commonwealth
Director of Public Prosecutions for these offences. As Mr Bermingham told the
Committee:

We have completed about 39. Of those 39, only seven had been finally
determined by a finding of guilt or otherwise. There was one acquittal and
there have been six convictions. So we see it as fairly early days, looking at
the history of events. Of those six matters, the penalties ranged from a fine
in two instances to custodial terms imposed in the other four. They ranged
from a very short period to terms of two or three months and 12 months.*®

3.112 However, the evidence suggests that either these provisions, or their
administration, requires attention to ensure less delayed outcomes.

3.113 The offences as they exist in the ACC Act must be prosecuted through the
courts. However, as Mr Melick told the Committee, similar provisions in the NCA
Act caused difficulties:

By the time they got around to prosecuting, it was well down the track. ...I
was always very keen to have the contempt power unless we could get
guaranteed cooperation in getting people before the courts almost
straightaway.”

3.114 Mr Hannaford told the Committee that the examiners are of the view that
there needs to be 'some strengthening in this area” and Mr Jordana also indicated that
the process is too slow.”!

3.115 Four options, singly or in combination, have been proposed to increase the
effectiveness of the coercive powers:

. The introduction of a contempt power

. The development of expedited procedures for handling the matters before the
courts

. An increase in the penalties

. Vary the bail presumption

67  Commonwealth Attorney General's Department, Submission 17, p. 14
68  Mr Bermingham, Committee Hansard, Canberra, 7 October 2005, p. 14
69  Mr Aziz Melick, Committee Hansard, Sydney 9 September2005, p. 29
70 The Hon John Hannaford, Committee Hansard, 7 October 2005, p. 5

71 Mr Miles Jordana, Committee Hansard, 7 October 2005, p. 4
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Contempt powers

3.116 The first option is to give the Commission itself powers to punish for these
offences rather than have to refer an offence to a court. This has the advantage of
being able to deal with a recalcitrant or unwilling witness immediately.

3.117 There is also some precedent for the consideration of such powers. In 2000,
the NCA Amendment Bill included contempt provisions, although these did not
proceed. The Independent Commission Against Corruption Act 1989 (NSW) also
initially contained contempt provisions, but these have since been removed.

3.118 This option did not find favour with a number of experienced lawyers. The
Hon Jerrold Cripps QC, a Commissioner of ICAC, told the Committee that ICAC's
contempt powers had been removed because:

it was thought those contempt proceedings are appropriate to courts of law
but they should not be very readily transposed to administrative tribunals.”

3.119 Similarly, Mr Costigan QC, a former Royal Commissioner, told the Inquiry:

I have never been a great fan of the contempt concept. I think if people are
not going to answer questions then they are not going to answer them. My
experience when I was doing the royal commission, particularly in terms of
confidential hearings ... was that I did not have much trouble with people
refusing to answer questions; my difficulty was that they told lies.”

3.120 The Law Council of Australia agreed:

It would be our position to think that the person should not be dealt with by
the ACC for contempt but that the matter be referred to a judicial officer to
deal with.™

Expedited proceedings

3.121 The second option is to make arrangements to ensure that offences of this type
are dealt with by the courts in the quickest possible time. As Mr Terry O'Gorman told
the Committee:

If there is a delay then it is a matter, whether by negotiation with the court
or by legislation, of giving it a fast-track.... I would not have thought that
would be particularly hard to do.”

3.122 Mr Hannaford, an ACC Examiners, appeared to agree with these views.”

72 The Hon Jerrold Cripps QC, Commissioner of the Independent Commission Against
Corruption, Committee Hansard, Sydney, 9 September 2005, p. 5

73 Mr Frank Costigan QC, Committee Hansard, Canberra, 7 October, 2005, p. 54-55
74  Mr Ross Ray QC, Committee Hansard, Canberra, 7 October 2005, p. 47
75  Mr Terry O'Gorman, Committee Hansard Brisbane, 15 August 2005, p. 39
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Increased penalties

3.123  As noted, under sections 29 and 30, if a person refuses to attend, refuses to
produce documents, refuses an oath or affirmation or refuses to answer questions,
there is a maximum penalty of 200 penalty units ($22,000) or five years
imprisonngsnt. Commissioner Keelty was of the view that these penalties should be
increased.

3.124 The Attorney General's Department submission offered a slightly different
view:

The existing penalties are probably high enough in principle to deter any

witness who would be concerned at the prospect of imprisonment, but their

effectiveness depends on the ease of prosecution and the willingness of the
courts to make full use of the available penalties.”

Remove or change the presumption in favour of bail

3.125 Another suggestion was removal of the presumption in favour of bail for
persons who refuse to answer questions at an examination. Commissioner Keelty said
in evidence;

The presumption to bail in these cases needs to be withdrawn, I think.
There is no point having a person before an ACC hearing, charging them
with not cooperating with the hearing and then providing them with bail. So
I think the presumption to bail has to be eliminated and the penalties have
to be much more severe than they already are. "’

3.126 The presumption in favour of bail has been contracting for some time. In
NSW, numerous amendments to the Bail Act 1978 have resulted in a list of offences
for which there is a presumption against bail. These include certain drug offences,
repeat serious property offences and serious firearms and weapons offences.

3.127 The Law Council of Australia did not support the proposition on the basis that
the purpose of refusing bail is to protect the community:

To simply reverse the onus here seems to be really a threat rather than a
logical response to a risk to the community and a threat to the individual to
then behave and give evidence in accordance with the wishes of the
examiner.”

3.128 Mr Costigan was also not in favour of reversal:

76  The Hon John Hannaford, Committee Hansard, Canberra, 11 October 2005, p. 5
77  Commissioner Keelty, Committee Hansard, Canberra, 7 October 2005, p. 29

78  Commonwealth Attorney General's Department, Submission 17, p.13

79  Commissioner Keelty, Committee Hansard, Canberra, 7 October 2005, pp. 29
80  Mr Ross Ray QC, Committee Hansard, Canberra, 7 October 2005, p. 41
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I think you start off with the presumption that people should not be locked
up without good cause. There are some well-defined exceptions in the
Crimes Act around the country and it requires a very serious offence like
murder to get the reversal. I am not sure what happens in the terrorist
organisations, but I think there might be a case there for reverse onus on
appropriate evidence, but not generally.®'

Conclusions

3.129 The Committee agrees with witnesses that it is not appropriate to provide the
ACC Examiners with contempt powers, which are appropriate only to courts.

3.130 The Committee is not convinced that there is any substantial reason to remove
the presumption in favour of bail nor to introduce a reverse presumption at this stage,
although the Committee concedes that there is always a risk that a person accused of
an offence under the ACC Act may abscond before the matter is dealt with. Should
there be evidence that this is a problem for the ACC the matter could be reconsidered,
but any action to remove or alter the presumption should not, in the Committee's view
be taken only because there is a fear that witnesses might disappear.

3.131 The Committee considers that the most prudent and potentially the most
effective measure, is to retain the current offence provisions, but come to an
arrangement with the courts to expedite the court's dealing with the offence. A timely
disposition of these matters could be achieved through the implementation of a
suggestion by Mr Kerr that 'a protocol between the Commonwealth and the courts [be
developed] to enable priority to be given to disposition of these matters.”®

3.132  Although officers of the Commonwealth Director of Public Prosecutions
foresaw difficulties with this approach,® the Committee points out that there are
already many matters that go before the courts which are the able to be dealt with
urgently.

3.133 The Committee also suggests that consideration be given to allow State
Courts to deal with these matters.

Access to police powers

3.134 During the inquiry there was discussion about the most appropriate
arrangements for ACC officers to be granted police powers, including the right to
carry firearms, and the right to use of force. This is likely to be necessary in
circumstances where staff may need to apply for and execute warrants or may need to
be armed for self-protection, and are likely to fall into one of two categories:

81  Mr Frank Costigan QC, Committee Hansard , Canberra, 7 October 2005, p. 55
82  The Hon Duncan Kerr, Committee Hansard, Canberra, 7 October 2005, p. 41
83  Mr Bermingham, Committee Hansard, Canberra, 7 October 2005, p. 15
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. Either a former member of a law enforcement agency who takes up a position
as a civilian team leader of surveillance or as a civilian team leader in an
investigation or intelligence area; or

. seconded police officers from a state/territory and who are required to operate
in another state or to deal with Commonwealth matters.

3.135 In the short term, this requirement was addressed by:

a limited system of swearing specific ACC officers as AFP Special
Members allowing them to exercise certain police powers, including use of
force. The AFP has placed a range of conditions on the use of the Special
Member provision including minimum training requirements for ACC
officers and the applicability of AFP critical incident management
proceglfres in any incident involving AFP Special Members within the
ACC.

3.136 Commissioner Keelty explained in evidence that these would generally be
people with particular skill capabilities, and 'by and large they would all be people
who are police.™

3.137 The use of these special constable provisions raises several concerns. The
principal problem is, as Mr Jordana of the Attorney General's Department explained:
that:

these persons are not under the control of the police force which appointed
them but those same police forces remain notionally responsible for their
use of police powers.*

3.138 In so far as the first category of civilian members of the ACC being sworn in
as special constables, there is the additional concern that it blurs the line between
police and civilians, notwithstanding that in practice most of the individuals concerned
will be ex-police. This concern is twofold. First is the practical issue of ensuring that
the requisite standards of training and competence are met. Second is the
appropriateness of having civilians exercising police powers.

3.139 The exact extent of the powers concerned have not been identified. The
Committee is not therefore clear whether the requirements for these ACC civilian
officers is limited to the carriage of firearms, or extends to the full range of powers of
an AFP officer.

3.140 All officials agreed that the special constable arrangements should be viewed
only as temporary.®’ Mr Milroy told the Committee that:

84  Australian Federal Police Submission 17, p. 12
85  Commissioner Keelty, Committee Hansard, Canberra, 7 October 2005, p. 28
86  Mr Miles Jordana, Committee Hansard, Canberra 7 October 2005, p. 4
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the current arrangements are probably not satisfactory in the long term and
that there is a need for a class of officer or that the ACC should see some
protection under its own act for officers who are required to carry out
specific operational duties who are public servants — that is, who have the
required training and skill to carry out specific duties but who are no longer
sworn officers of a police or a regulatory body.*®

3.141 Mr Jordana proposed one solution:

Options for addressing the ACC’s needs that could be considered include
creating a class of authorised ACC officers to exercise some or all of the
powers of a constable or only focusing on particular powers or immunities
for particular circumstances or people.”

3.142 The Committee agrees that in the longer term it is not appropriate to use the
current arrangements for using special constables of the AFP, particularly as it is not
entirely clear what the powers are, what they need to be, and what circumstances
necessitate appointing them.

3.143  The Committee notes the solution to this issue adopted by the United
Kingdom recently for its new Serious Organised Crime Agency (SOCA), a body
analogous to the ACC. The establishing legislation, the Serious Organised Crime and
Police Act 2005 in the United Kingdom provides Serious Organised Crime Agency
with the powers of a constable, an officer of Revenue and Customs and a person
having the powers of an immigration officer.”’ The appointment may be limited by
time, and by the extent and kind of powers to be exercised.

3.144 The ACC Act has no such specifications. The Committee considers that the
current uncertainty is inappropriate and that where ACC civilian officers have a
legitimate operational requirement to exercise police powers, these powers and the
conditions for their use should be specified in the ACC Act. This would be consistent
with the powers granted to the officers of similar specialist agencies such as ASIO or
Customs.

3.145 The Committee also notes the experience of several other agencies in relation
to the carriage of firearms.

3.146 Mr Lionel Woodward, Chief Executive Officer of the Australian Customs
Service, told the Committee that his agency has two categories of armed employees.

87  Commissioner Keelty, Committee Hansard, Canberra, 7 October 2005, p. 29; see also AFP,
Submission 17, p. 12

88  Mr Milroy, Committee Hansard, Canberra, 11 October 2005, p. 11
89  Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 4

90  Section 43 Serious Organised Crime Act 2005 (UK). See also UK House of Commons Library,
The Serious Organised Crime and Police Bill — the new agency, and new powers in criminal
proceedings, Research Paper 04/88, p. 11
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The first deals with wildlife, and the second — more recently created category — are
located in the National Marine Unit. Mr Woodward continued:

I think the lessons to be learned are to ensure that national standards are
applied, that a firm legislative basis is formed, that there are operational
procedures which make absolutely clear the circumstances in which a
firearm can and cannot be used and that it is a last resort — our people are
equipped with a range of other devices, including capsicum spray — and that
there is training to the AFP standard, which we do.”’

3.147 Conversely, Mr John Pritchard Deputy Commissioner of the ICAC, told the
Committee that ICAC investigators were armed until about three or four years ago.
The matter was reviewed due to Occupational Health and Safety issues which arose,
and the investigators were disarmed.”? Mr Pritchard continued:

... the surveillance unit has recently had its arms restored because of the
nature of the work they carry out. There is a strong case that there is a
greater need for them to have some personal protection in the way they
operate.”

3.148 Mr Pritchard also told the Committee that the ICAC has memorandum of
understanding with the New South Wales Police to allow it to draw on their resources
to assist in situations where a risk assessment is made for a particular investigation.
The example cited by Mr Pritchard was the execution of a search warrant where the
risk assessment suggests the occupants of premises could be dangerous.

3.149 There are legitimate concerns surrounding the use of ACC personnel who are
not police having access to arms and the use of force. However, there are also
persuasive arguments from other agencies, and it is interesting to note that the ICAC
has had to reinstate the ability to bear arms for its surveillance staff.

Recommendation 5

3.150 The Committee recommends that the ACC consider statutory proposals
to amend the ACC Act to provide categories of ACC officers with the necessary
identified powers, including such matters as the powers to apply for or execute a
warrant, and the right to carry a firearm. These should replace the current
system of the use of Australian Federal Police special constable provisions.

91 Mr Lionel Woodward, Committee Hansard Canberra, 11 October 2005, p. 35

92 Mr John Pritchard, Deputy Commissioner, Independent Commission Against Corruption,
Committee Hansard, Sydney, 9 September 2005, p. 12

93 Mr John Pritchard, Committee Hansard, Sydney 9 September 2005, p. 12
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3.151 From a broad strategic perspective, the Committee notes that these
developments, while justified, advance the perception of a gradual drift by the ACC to
a body increasingly resembling a police force, and the erosion of the distinction
between the ACC and the AFP. The ACC is not, and should not be, a police agency.
This 1s a matter that the PJC will continue to observe closely in the future.
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Chapter 4

Structure

Introduction

4.1 This chapter examines the elements of the structure established by the ACC
Act 2002, and in particular, the relationships between some of these elements.

4.2 The aspect of the ACC’s structure that attracted the most comment throughout
the inquiry is the Board, probably because it differs so fundamentally from the
structure of the National Crime Authority. Other elements of this quite complex
organisation received little or no comment in the evidence presented to the
Committee. Thus, potentially interesting configurations and relationships created
within this structure are left unexplored in this review, such as:

. the role of the Minister for Justice and other parts of the ACC

. the role of the Intergovernmental Committee (IGC); and

. the internal structure of the ACC itself.

4.3 Ideally, this lack of comment reflects a well balanced and effective structure

which is generating no problems.

4.4 It should be noted that the role of examiners is addressed in chapter 3 of the
report, while the CEO’s role is considered below in the context of his relationship
with the Board.

Overview of the ACC structure

4.5 The ACC Act creates an organisation with five core elements:

. The ACC:' which is internally subdivided into four directorates: operations,
intelligence, infrastructure and corporate services, and strategy and
governance.

. The CEO: who is responsible for the management and administration of the

ACC, who acts in accordance with policies determined, and any directions
given, in writing by the Board, and who must also manage, co-ordinate and
control ACC operations/investigations.”

1 Created by sections 7 & 7A

2 Division 3 Subdivision A. Duties are set out in section 46A
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. The Examiners: who are responsible for the conduct of Examinations carried
out pursuant to the Act for the purposes of a special ACC operation or
investigation.’

. The ACC Board: which is primarily focused on providing strategic guidance
to the ACC and the determination of its priorities.*

. The IGC: which monitors the operations and strategic direction of the ACC
and the Board, and receives reports from the Board for transmission to the
governments replresented.5

. The Parliamentary Joint Committee on the ACC (the PJC):®

4.6 Thus, in practice the Act provides for an organisation led by a CEO, which
reports to the Board, and whose special coercive powers are authorised by the Board
and exercised by the Examiners. The overall organisation is then scrutinised by the
IGC, the PJC and the Ombudsman.

4.7 This can be contrasted with the NCA, which was headed by a Chair and two
other Members. This group had administrative control, led investigations and
exercised the coercive powers. The NCA reported to an Intergovernmental Committee
which, much like the ACC IGC, consisted of relevant ministers of the Commonwealth
government and the states, and was responsible for general oversight of the NCA and
the referral of particular matters for special investigations using coercive powers.

4.8 It is also relevant to recall the management structure of the Australian Bureau
of Criminal Intelligence (ABCI), which was incorporated into the ACC. Although the
ultimate responsibility in matters of policy for the ABCI rested with the Australian
Police Ministers’ Council, operational control belonged with a Management
Committee of all Australian Commissioners of Police, to which the Director of the
ABCI reported.”

4.9 It is evident from these antecedents, how the new ACC incorporated elements
of its predecessor organisations into its management structure, with the NCA IGC
becoming the ACC IGC, while the ABCI Management Committee was effectively
transformed (with some additions) into the ACC Board.

3 Examiners are appointed pursuant to Division 3 Subdivision B; duties are outlined in sections
24A & 25A

4 ACC, Submission 14, p. 16. See Division 1 Subdivision B. Functions of the Board are set out in
section 7C.

5 Division 1 Subdivision C

6 Part I1I. For further details on the role and activities of the PJC, see Chapter 5 Accountability.

7 Keith Askew, Assistant Commissioner, Director ABCI, Drugs — the role of the ABCI and the
Australian Criminal Intelligence Database, Paper to the Asia Pacific Technology Conference
1993
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The ACC Board

4.10  The Committee is aware that there are significant difficulties in making any
assessments of the Board’s operations given that it meets in private and its minutes are
not published. However, the evidence collected during the inquiry indicates that the
Board is proving successful in its structure and operations.

4.11 Tt 1s certainly clear that the Board has been active. As Mr Milroy told the
Committee, while the Act only requires the Board to meet twice per annum, it has
managed to meet around four times each year, and in one year met five times.®
Considering that the Board members have to converge from all over the country, and
each can be expected to have extremely busy schedules, this is no mean achievement.

4.12 Mr Milroy further explained that the Board operates outside of formal
meetings through several mechanisms. In between the Board meetings there is a
strategic direction committee, which was established by the Board and consists of the
Chair, th% Chief Officer from the ACT, the Commissioner from New South Wales and
the CEO.

In addition to that, I go around the country and meet with the board
members, between every board meeting, to discuss the board agenda, to
look at any policy issues that may be coming from the various board
members’ environments and to discuss the work that the ACC has been
doing, particularly in the determination area."

4.13  The Board has also made decisions on all matters envisaged by the Act,
including establishing the National Criminal Intelligence Priorities and
Determinations on special intelligence operations and special investigations, upon
which the ACC’s use of its special powers depends.

4.14  The Committee was told by Mr Keelty, the Chairman of the Board, that the
Board has also developed a successful working culture:

It is a robust board. Those of us who have been around this game for some
time are quite surprised at the level of commitment and the level of non-
jurisdictional bias there is in trying to get the job done. People represent
their views."'

4.15  As Mr Keelty suggests, this is a substantial achievement, given the size of the
Board and the diversity of interests and jurisdictions represented on it.

8 Mr Alastair Milroy, Committee Hansard, Canberra, 7 October 2005, p. 71

9 Although it should be noted that this Committee cannot exercise any board powers under the
Act.

10 Mr Alastair Milroy, Committee Hansard, Canberra, 7 October 2005, p. 71
11 Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 32
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4.16  In the context of the major change from the NCA's structure, it is evident that
the ACC Board offers several quite significant advantages. The most obvious of these
is the capacity of the Board to overcome jurisdictional problems and work at a
genuinely national level. As several witnesses commented, this is a fundamental
reality of Commonwealth/state cooperation. Mr Jordana of the Attorney General's
Department explained that:

the ACC model, through its board structure, has been able to utilise the
views of the main law enforcement agencies in Australia and by so doing
make sure that the ACC is very much focused on issues that are of
immediate concern to policing in Australia, ... ensuring a level of
cooperation with the state and territory bodies.'*

4.17  As Mr Jordana further noted, by ensuring it is of interest to the Australian
police forces, you are going to secure levels of cooperation.

4.18 A second factor favouring the existing Board structure is the advantage of
having the combined 'wealth of information and experience that the police
commissioners can bring together'.'* This keeps the ACC operating on issues of

relevance to national policing:

The existence of senior police people on the Board is ensuring that the main
issues of concern to Australian policing are at the forefront of the ACC’s
activities.

... The kind of decision-making process at Board level assures that you are
getting not just a state-centric or individual-jurisdiction-centric take on it;
you are getting a collective view from Australia’s senior police
authorities."

4.19  However, as an officer of the Attorney General's Department pointed out, this
process goes both ways:

the existence of the ACC board in its present form serves a bit of a dual
function in that it not only allows the various heads of police forces and
other law enforcement-related agencies to pool their collective experience
in making judgments but it also to some extent serves as an educative force
in developing a collective and collegiate view among those people as to the
law enforcement situation in Australia. So in that sense I think it actually
contributes more, in the long run, to national thinking as opposed to
parochial thinking.'®

12 Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 5
13 Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 7
14 The Hon. Bruce Baird MP, House Hansard, 13 November 2002, p. 8958

15  Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 7. see also Law Council
of Australia, Submission 18, p. 3; and Bottom, Committee Hansard, Brisbane, 19 August 2005,
p-7

16  Mr Michael Manning, Committee Hansard, Canberra, 7 October 2005, pp 8-9
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4.20  The Committee considers that on the evidence presented, the ACC Board has
been successful in its fundamental structure and its emerging working culture. As
noted in Chapter 1, the Committee would have appreciated the opportunity to meet
with more Board members, and the conclusions it draws here are necessarily limited
by the fact that only two Board members gave evidence.

Issues relating to the ACC Board

421  Four issues have emerged from the evidence to the inquiry that relate to the
structure and workings of the Board:

. The extent of police domination of the Board

. Proposals for extending the Board membership

. Sending delegates to Board meetings

. Allocating roles between the Board and the CEO

Police domination of the Board

4.22 A recurring concern of some commentators, which has existed since early
debates on the ACC legislation, is the extent of perceived police domination of the
Board. As detailed above, with each of the Australian police commissioners —
including the Chief Police Officer of the ACT (who is a member of the AFP) —
represented on the Board, police account for nine out of the thirteen member voting
Board (not counting the non-voting CEO). Compared with the earlier NCA, whose top
leadership were all lawyers, the change to the ACC structure certainly amounted to ‘a

"blueing" of the organisation'."’

4.23 This concern focuses on two matters.

4.24  The first centres on the implications that a police dominated Board has for the
strategic directions of the ACC. Critics suggest that the direction of the ACC will
inevitably reflect the focus of state police commissioners on provincial concerns and
on the clean-up rates for routine crime against which they are judged. This would see
a shift in the ACC’s priorities away from its strategic roles and into providing support
for more routine policing activities. To this extent that this happens and the ACC
becomes a body whose principal task is to support state police in particularly difficult
areas, the entire rationale for the organisation is lost.

4.25 A further and opposite aspect of the same problem is if the commissioners are
able to use their presence on the Board to keep the ACC out of matters in their own
jurisdictions. Mr Mellick SC, a former NCA Member, explained that:

I was always concerned that the organisation changed its nature and
structure, because I think it lost, when we did that, the ability to have an
organisation that is proactive and acting independently of police forces,

17  The Hon. Bruce Baird MP, House Hansard, 13 November 2002, p. 8958
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although in conjunction with them, and dealing with matters that may not
be strictly policing in such a way that its operational effectiveness would
not be impeded by the exigencies of police forces having the necessity of
being1 8reactive to whatever political hot potato is going on at any particular
time.

426 As Mr Mellick noted, the NCA ‘got involved in some interesting
investigations, which were conducted despite the reluctance of the police to get
involved in any way.”'” Mr Mellick concluded that ultimately, the value of the ACC's
structure:

depends what you want the model to achieve. I think the current model is
actually achieving extremely good results for police forces. ... But I really
think that, if you want a model that is going to be truly independent, able to
think outside the box and deal with matters which may not necessarily be
part of what is occurring in the criminal milieu vis-a-vis police forces, the
current model will not work.*

4.27  Responding to the first matter — the implications for the ACC's strategic
directions of a police dominated Board — Mr Milroy argued that:

it is unfortunate that this sort of perception is around and I think it is totally
unwarranted, because I believe that the non-police members of the board
would not take too kindly to the suggestion that the board is being run by
one particular body over another.”'

4.28  Thus, while nine members of the Board are police, their views are presumably
tempered to at least some degree by those of other Board members from the Attorney
General's Department, ASIC or ASIO. Further, as Mr Jordana put to the Committee,
there is no evidence to suggest that the Board is police dominated. On the contrary, he
asserts that the system is working because they are focusing on the right things:

as we look at the kinds of issues that they have focused on, they are the
kinds of issues that we would have expected or hoped to have been the
kinds of issues that they would be looking at — those of major national
importance that relate to organised crime.”

4.29  The second concern lies in the perception that an ACC leadership dominated
by a police culture may have less concern for the protection of civil liberties, due
process, and privacy. As the Chair of the Committee, Senator Santoro noted, there is a
possibility that:

18  Mr Aziz Mellick SC, Committee Hansard, Sydney, 9 September 2005, p. 24
19  Mr Aziz Mellick SC, Committee Hansard, Sydney, 9 September 2005, p. 26

20  Mr Aziz Mellick SC, Committee Hansard, Sydney, 9 September 2005, p. 25. see also Mr Bob
Bottom, Committee Hansard, Brisbane, 19 August 2005, pp 5 & 8

21 Mr Alastair Milroy, Committee Hansard, Canberra, 7 October 2005, p. 63
22 Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 7
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people who have been trained to be law enforcement officers are probably
keener to pursue the investigative function with reasonable and sometimes
excessive zeal. In doing so, there might be a willingness, perhaps
unconsciously, to have some disregard for individual rights and civil
liberties.”

430  Critics therefore contrast the ACC Board structure with the NCA, which was
led by senior criminal lawyers. Mr Frank Costigan QC explained the value of lawyers
in investigatory agencies of this type:

Lawyers are not trained as police investigators and one must always
remember that. On the other hand, they have a very valuable role in an
organisation in terms of their experience in the criminal justice system, their
understanding of the analysis of evidence and the conclusions to be drawn
from it and also their understanding of the basic principles behind the
system of criminal justice and the basic rights of individuals who appear
before tribunals and courts.**

431 In considering this issue, the Committee was mindful that the Act creates a
separation between the authorisation of the use of coercive powers (which is done by
the Board) and the exercise of those powers, which remains the responsibility of the
Examiners who are lawyers.

4.32  The Committee evaluated these concerns carefully and its response is twofold.
Overall, the structure of the Board membership reflects a fundamental policy decision
as to the nature of the ACC, its role and management. Accordingly, the membership
of the Board is consistent with the ACC's function as a national criminal investigative
and intelligence agency, that is designed to work closely with law enforcement
agencies across all Australian jurisdictions. This structure is unlikely to be
substantially altered.

4.33  Second, the Committee is not convinced that the concerns are borne out by the
facts at this time. Notwithstanding the significant police presence on the Board, the
Committee has not seen any appreciable skewing of the ACC's operations into more
politicised or routine policing matters: as Mr Jordana stated, the ACC is doing what it
would be expected to be doing.

4.34  Similarly, the Committee has not seen any evidence to suggest that the ACC
Board ought to be restructured to minimise police numbers and perhaps increase the
influence of lawyers. In practice, the operation of the coercive powers is in the hands
of lawyers, since the Board function is to approve their use.

4.35  These criticisms must also be balanced against the very real advantages of
having the Board structured as it is. The close involvement of the state and territory
police commissioners has done much to advance a more genuinely collaborative

23 Senator Santo Santoro, Committee Hansard, Canberra, 7 October 2005, p. 63
24 Mr Frank Costigan QC, Committee Hansard, Canberra, 7 October 2005, p. 54
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cross-jurisdictional approach to the investigation of organised crime. The reality is
that organisations such as the ACC operate in a highly political environment and
depend on the goodwill and cooperation of police forces. In contrast, this is an area in
which the NCA always struggled.

Changing the Board membership

436  Several submissions to the review have argued in favour of expanding the
Board membership to include the CEO of the Australian Tax Office (ATO)* and the
Director of the Australian Transaction Reports and Analysis Centre (AUSTRAC)*
and amending subsection 7G(3) of the Act to give the CEO voting rights.

4.37  There seems to be general acceptance by the current Board membership that
the CEO of the ATO should be represented. As Mr Keelty told the Committee:

At the time of the creation of the ACC there was care taken not to have an
overbalance of Commonwealth agencies over the state and territory
agencies. We have worked through that. The board unanimously supports
the Commissioner of Taxation being a member of the board, which is an
indication of the maturity of the board and how far we have moved.”’

4.38  In explaining the rationale for this addition, Mr Keelty stated:

The benefit of the Commissioner of Taxation being on the board would be
to have direct insight. Most of the major operations undertaken by the ACC
are underwritten by investigations into finances and typically of organised
crime. Even in the days of the NCA, typically in organised crime, one of
the best ways to attack it has been through attacking the finances. There are
not many organised crime entities that do not in some way or another affect
our taxation system either through defrauding the taxation system or using
the taxation system in a variety of ways to benefit themselves. It would be
of enormous benefit to have the Commissioner of Taxation on the board to
see the range of operations that are coming to the board and to look for
opportunities to improve the performance of both the board and the ACC.*®

4.39  The Attorney General's Department showed cautious support:

We see some advantages in this proposal, but we would only support it if
there was general agreement amongst the jurisdictions and it was
understood that it was not a precedent for the further expansion of the
board.”

25  AFP, Submission 10, p. 9

26  Law Council of Australia, Submission 18, paras 45-47

27  Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 23
28  Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 23
29  Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 3
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4.40  In contrast, the case is less clear in relation to AUSTRAC. In responding to
this proposal, Mr Keelty noted that the Board itself has not formally considered the
matter, although in his personal view, suggested there could be advantages in having
AUSTRAC on the Board as it 'is a rich database providing enormous potential and
opportunity for [...] the operations conducted by the ACC to be enhanced.””

441 However the Committee notes that, based on the evidence of the Director, Mr
Neil Jensen, AUSTRAC has a somewhat different relationship with the ACC
compared to, for example, the ATO:

We are one intelligence source to them. We are not a law enforcement
agency as such, so our role is perhaps not dissimilar to Crimtrac, for
example, which is a source of intelligence.’’

4.42  In considering these proposals, it is relevant to consider the effect that the
changes would have on both the balance of representation of various jurisdictions on
the Board, as well as the workability of the Board as its membership increases. These
concerns are reflected in the submission of the Attorney General's Department:

The proposal settled between the Commonwealth and state and Territory
governments, which was carried through to the legislation as enacted,
represented a balance among several considerations. It was desirable to
include a broad range of law enforcement agencies without having a board
with too many members for effective discussion, and it was important to
avoid giving any jurisdiction representation that would be perceived by
others as excessive.

4.43  The existing Board membership numbers thirteen, which is already a
substantial number, and the Committee is aware that as a matter of practicality, there
are limits to the numbers you can effectively have on a committee before it becomes
unworkable.”

4.44 A further consideration is that the Board is already able to invite the heads of
other agencies to attend Board meetings as an observer, where it feels that it would
benefit from getting information or experience in those relevant matters.”* The ATO
has had such an observer role in past meetings.

4.45  The remaining issue to consider in relation to the Board membership is the
proposal to extend voting rights to the CEO of the ACC.*” The Law Council argues
that:

30  Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 23

31  Mr Neil Jensen, Committee Hansard, Sydney, 9 September 2005, p. 17

32 AGD, Submission 17, p. 6

33 Noted by Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 12
34 Mr Alastair Milroy, Committee Hansard, Canberra, 7 October 2005, p. 64

35  Mr Ross Ray QC, Committee Hansard, Canberra, 7 October 2005, pp 37 & 47
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Notwithstanding the pivotal role of the CEO, the CEO is unable to vote as a
member of the ACC board pursuant to s 7G(3). This means that, although
the operational role of the CEO is critical in giving effect to Board
decisions, the CEO does not directly play a part in making those
decisions.

4.46  The agencies concerned generally did not see the need for any change.37 As
Mr Milroy noted, the change would have little impact in practice:

because I am allowed by the board to brief them in detail not only in board
meetings but also in my regular face-to-face meetings with them around the
country between board meetings...”*

Conclusions and recommendations

447 The Committee notes the unanimous support for the inclusion of the
Commissioner of Taxation onto the Board, and agrees that there is considerable merit
in the idea.

Recommendation 6

448 The Committee recommends that the ACC Act be amended to provide
for the appointment of the Commissioner of Taxation to the ACC Board.

4.49  The Committee has not received sufficient evidence to support a similar
appointment of the Director of AUSTRAC. As discussed above, AUSTRAC is
essentially a provider of information to the ACC, and where necessary, the Board is
able to invite the Director to attend Board meetings as an observer. At the same time,
the Director of AUSTRAC heads an organisation that is central to Australia's efforts
to counter money laundering, and would bring a valuable knowledge and perspective
to the Board deliberations.

4.50  Although the Committee does not propose a change in these arrangements at
the current time, it is also aware that the growing importance of money laundering and
transnational cash flows may lead to change in this assessment; the Committee will
continue to review the issue. It is also a matter which both the ACC Board and the
Minister may wish to consider.

4.51  Finally, the Committee considered the proposal to amend the Act to provide
the CEO with voting rights.

4.52  The Committee does not agree with this proposal. As Mr Milroy himself
pointed out, in practice such a change would have little appreciable effect. On the
contrary, the Committee considers the current arrangement appropriate from both a

36  Law Council of Australia, Submission 18, para 34
37  Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 5
38  Mr Alastair Milroy, Committee Hansard, Canberra, 7 October 2005, p. 63
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symbolic and practical level: the CEO, as administrative head of the ACC, reports to
the Board. Whilst the CEO attends Board meetings to advise the Board in its
deliberations, this does not imply that the CEO ought to have voting rights. To have
the CEO as a voting member would involve the CEO voting on his own proposals.

4.53  The Committee also does not agree with the views put by the Law Council of
Australia, that making the CEO a voting member would counteract the police
influence on the Board. As argued above, the Committee does not accept that this
constitutes a problem. However, even were it considered a problem, the Committee is
not convinced that the change proposed by the Law Council would be an effective
remedy.

Sending delegates to Board meetings

4.54  The Hon. Michelle Roberts MLA, West Australian Minister for Police and
Emergency Services, proposed an amendment to the Act to enable delegates to attend
ACC Board meetings instead of the Commissioner:

It would be of great assistance to the Commissioner if provision could be
made to allow for a suitable proxy to be nominated to replace the
Commissioner at Board of the ACC meetings where his absence is
unavoidable. It is the view of the Western Australia Police that a person of
a rank such as Deputy Commissioner could adequately fulfil the role of the
Commissioner ...""

4.55 The Board membership is established in section 7B of the Act, and no
provision is made for delegating attendance to others, although Mr Keelty, the
Chairman of the Board, noted that an acting commissioner is able attend if the
Commissioner is on leave.

4.56 Mr Keelty told the Committee that he remains opposed to the proposed
change:

if we delegate we could end up with the lowest common denominator on
the Board. That would be an injustice not only to the ACC as an entity itself
but also to the wider community, because the ACC has vested in it some
extraordinary powers not vested in any other agency of its type.

4.57  According to Mr Keelty, there is also little real need for such a solution since
the Board has been able to meet and conduct business effectively even in the
occasional absence of certain members:

without doing an injustice to my state and territory colleagues: if one or a
number of board members are not present, we do not seem to have lost
where the majority of the board people wanted to go. There has been
enormous consensus in board meetings ... .*°

39 WA Minister for Police, Submission 94, p. 1
40  Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 24
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4.58 The Committee further notes that in practice this does not appear to be a
major issue, based on the attendance at meetings in the previous financial year, at
which the majority of members were consistently able to be present.”!

4.59  The Committee declines to accept the Hon. Ms Roberts' recommendation. The
Committee strongly believes that the ACC Board is not simply another management
or steering committee to which member organisations need send a representative —
even one of such rank as deputy commissioner.

4.60 The mmportance of the decisions made by the ACC Board, based on its
determinations and setting of the National Criminal Intelligence Priorities as well as
commitment to operations in various jurisdictions represented by those on the Board,
requires the personal authority of the statutory members, and this power should not be
delegated.

Allocating roles between the Board and the CEO

4.61 A criticism of the existing Board arrangements was made by the Australian
Federal Police Association (AFPA), who commented on the relationship between the
CEO and the Board, and an inappropriate lack of autonomy by the CEO:

The CEO does not have the resources or managerial independence needed
to run the ACC in the manner that was initially expected by the Parliament.
... Unlike the Director-General of ASIO, the CEO is answerable to [the]
Board on which he does not even have voting rights. Moreover on simple
day to day matters such as sending ACC officers overseas the CEO first has
to obtain the permission of the AFP Commissioner.**

4.62  This view is disputed by both Mr Keelty as Chairman of the Board, and Mr
Milroy, the CEO. According to Mr Keelty:

in a practical sense Alastair runs the ACC on a daily basis. There is very
little interference from the board.*

4.63  Mr Milroy concurred:

They do not intervene in my responsibility in terms of day-to-day
management, administration and coordination of operations and
investigations.

4.64  In Mr Milroy's view, the ACC Board focuses on the matters that it is intended
under the legislation to focus on: making decisions on the National Criminal
Intelligence Priorities, and determinations on operations and investigations. Mr Milroy
explained the operation of these processes:

41  ACC, Annual Report 2003-04, p. 14
42 AFPA, Submission 16, p. 2
43 Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 2
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To understand the processes, let me say that we prepare submissions based
on intelligence. Those submissions go to the board as statements in support
of other intelligence operations, special intelligence operations and special
investigations. We will put forward a submission suggesting a certain
course of action. Quite rightly, the board brings further knowledge and
policy understanding. ... That is the board in their role of setting strategic
directions and priorities. ...

On the basis that the board deals with the menu of work, they have a
discussion about the submissions. The board may decide that the decision,
because of certain factors, should not be as the submission recommended.
Then the determination will be changed, or there may be a requirement for
us to collect intelligence in another area and come back to the board and
advise them on that ... **

4.65  Evidence suggests that only on a couple of occasions has the Board differed
from the ACC's submissions, such as — in one example — to focus more narrowly the
proposed Board determinations on aviation security.

4.66  There 1s also a distinction that should be made between formal decision
making by Board members, and more informal and frequent consultations between
Board members and the CEO. Mr Keelty noted that he and Mr Milroy have regular
meetings on a range of issues requiring his input, and he also communicates routinely
with Board members out of session.*’

4.67 The Committee further notes the comments of Mr Jordana of the Attorney
General's Department:

The separation of the roles of the chief executive officer and examiners in
the ACC has in our view proved successful. The CEO has been able to
effectively manage the ACC while the examiners have been able to exercise
their independent use of the ACC’s coercive powers on a full-time basis.*

4.68  The Committee is not convinced that there is a current problem in relation to
the allocation of roles between the CEO and the Board or its chairman. As a matter of
legislation, the Committee believes that the separation of roles is clear and
appropriate, giving the CEO considerable authority in relation to the operational
control over the ACC, but involving the Board in significant strategic directions.

4.69 It is also evident to the Committee that in practice there is a strong and
effective working relationship between the current CEO and Board chairman, and
there is no substantial evidence that this relationship is in any way dysfunctional.

44  Mr Alastair Milroy, Committee Hansard, Canberra, 7 October 2005, p. 70

45  Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 21; see also Mr Alastair
Milroy, Committee Hansard, Canberra, 7 October 2005, p. 71

46  Mr Miles Jordana, Committee Hansard, Canberra, 7 October 2005, p. 2
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470  The Committee also reiterates the point that there is a difference between
seeking the Board's approval in relation to a particular matter, and — as a matter of
practice — providing information to, and consulting widely with, Board members.

4.71  Evidence to the review suggests that Mr Milroy has been extremely active in
liaising and consulting with Board members in and out of session. While this may
appear to some critics as excessively cautious, it also reflects the political realities of
establishing the strong working relationships and understandings with partner law
enforcement agencies that are crucial to the ACC's effectiveness. This is particularly
the case during its first few years. Rather than a matter that needs repair, the
Committee considers that this is something for which the CEO and his officers should
be commended.



Chapter 5
Accountability

Introduction

5.1 An essential element of the governance of any public sector body, is a proper
accountability regime: public agencies exist to implement public policy and
administer legislation, and in doing so, expend considerable amounts of public money.
The public is therefore entitled to satisfy itself that these tasks are being performed
properly and that best use is being made of those public funds.

5.2 However, agencies such as the ACC have a special accountability burden by
reason of the special and extensive powers they are entrusted with.

5.3 This chapter begins with an overview of the accountability regime under
which the ACC operates. The chapter then examines several aspects of the operation
of these accountability mechanisms.

Reviewing the need for accountability of the ACC

54 The special powers of the ACC are the subject of the previous chapter.
However, in this context, it is worth considering the implications of these special
powers to the ACC's accountability regime. With the passage of time, it is easy to take
for granted these extraordinary powers, and it is worth reassessing how far they depart
from the protections traditionally afforded to citizens by the criminal law.

5.5 All governments must be bound by the rule of law:

In a government of laws, the existence of the government will be imperilled
if it fails to observe the law scrupulously. Our government is the potent, the
omnipresent, teacher. For good or ill it teaches the whole people by its
example. Crime is contagious. If the government becomes a lawbreaker, it
breeds contempt for the law; it invites every man to be a law unto himself;
it invites anarchy.'

5.6 However, this requirement is particularly strong for law enforcement
agencies, as Commissioner Keelty stated:

integrity is the ACC’s stock in trade. ... The ACC, just like a police force,
needs to be beyond corruption. The government and the community will
have no confidence in the ACC, or indeed the AFP, if we cannot account
for the activities of our people.”

1 Brandeis, (1928)
2 Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 33
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5.7 The AFP submission concluded that:

...the accountability burden placed on the ACC is an onerous one,
particularly when compared to other agencies, however the ACC is a
Commonwealth agency with a unique role in domestic criminal intelligence
and its access to a suite of coercive powers necessitates a correspondingly
high level of scrutiny and oversight.?

5.8 The Committee also notes the comments of Mr Frank Costigan QC, a former
Royal Commissioner, who argued that while we live in a community with great
traditions of individual liberty:

we are also living in a community where organised crime has become more
sophisticated and more difficult to follow. It is transnational and it is
deliberately hiding what it is doing. ... We are living in a community which
I think properly recognises that exceptional powers need to be given to try
and solve these problems.

5.9 However, he cautions that:

the Parliament has to be constantly aware of the fact that every time you
give additional powers you are changing the community you live in, so you
have to be constantly alert to whether it is the right way to go.*

5.10 It must also be recognised that accountability systems must be based on the
worst and most pessimistic assumptions about human behaviour. They cannot be
made based on judgements of the merits and integrity of particular incumbents of
office. Whilst all the evidence indicates that officers of the ACC, from the CEO down,
have maintained the highest standards of transparency and accountability, it may not
always be so. As Mr Costigan QC argues:

inevitably the first appointments to it are people of integrity, capacity and
intelligence. One is not concerned — certainly with the current composition
of the ACC — that there is going to be any corruption or problems. But if
you set up the institution, one must never forget that it is a feature of police
forces over a significant period that corruption occurs, and we have seen it
in Australia. ...

The greater the powers and the greater the secrecy you give to bodies that
are involved in those activities, the more important it is that you have
appropriate accountability and the more important it is that you introduce
into those structures appropriate accountability and appropriate protection
of the rights of people who are affected by it.’

5.11  The critique that follows should be read in this light.

3 AFP, Submission 10, p. 10
4 Mr Frank Costigan QC, Committee Hansard, Canberra, 7 October 2005, p. 59
5 Mr Frank Costigan QC, Committee Hansard, Canberra, 7 October 2005, p. 52
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Overview of accountability mechanisms

5.12  The ACC is subject to a range of accountability mechanisms, comprising both
internal and external bodies. The two matters of greatest public concern relate to the
ACC's use of its coercive and investigative powers, and its expenditure of public
funds.

Internal accountability

5.13  The ACC has incorporated a number of internal procedures and governance
groups that provide the foundations for the proper use of its powers and public funds.
Key management groups include: the senior executive team, the Governance
Operations Committee (GOC) and the ACC Audit Committee.

5.14  Key accountability documents include:

. ACC Corporate Plan 2004-07

. ACC Business Plan 2003-2004

. APS Values and Code of Conduct

. ACC Professional Standards and Integrity Management Plan
. ACC risk management plans

. ACC Policy and Procedures

5.15 The ACC is also bound by a detailed set of reporting requirements governing
the Annual Report, which are provided by the Department of the Prime Minister and
Cabinet. Financial reporting requirements derive from the ACC Act itself, together
with the Financial Management and Accountability Act 1997.

5.16  The ACC also provides monthly activity reports (of slightly varying content)
to the Board, the IGC and the PJC.

5.17 A critical issue for the accountability of the organisation is the management of
allegations of misconduct by, or complaints against, ACC staff, contractors or
secondees from partner agencies.

5.18  All categories of staff are bound by a common code of conduct, and must go
through a vetting process and be cleared to a ‘highly protected’ level.’ It is also
notable that secondees to the ACC have a dual accountability, in that they are
accountable to both the ACC rules and those of their home agency.’

6 Mr Alastair Milroy, Committee Hansard, Canberra, 11 October 2005, p. 9

7 Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 28; Mr Alastair Milroy,
Committee Hansard, Canberra, 11 October 2005, p. 9
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5.19  Mr Milroy, CEO of the ACC, explained the process for handling cases in
which alleged misconduct is discovered:

To give a practical example, if an officer on secondment breached our code
of conduct, or was detected in any sort of behaviour that was inappropriate
under our terms and conditions, then we would initiate an investigation and
immediately advise the commissioner or the head of the agency concerned,
and either jointly pursue the investigation or have it investigated by the
parent force.”

5.20  In addition, immediately a matter is detected, it is the practice of the ACC to
advise the PJC, the Board, the Minister, and the Commonwealth Ombudsman and keep
them advised on the conduct of the investigation even though this goes beyond the
technical requirements of the Act.’

521  Mr Milroy further noted that his policy has been to not investigate serious
matters internally, preferring to engage a suitably qualified external investigator to
deal with the matter.'

Intergovernmental Committee

5.22  The IGC is established under section 8 of the Act to monitor the work of the
ACC and Board, and in particular, the authorisation of the use of the ACC's coercive
powers. This includes a power under sub-section 9(7) to revoke determinations of the
Board that authorise the use of such powers. The IGC has met five times since the
ACC's inception."!

Parliamentary Joint Committee

523  As noted in Chapter 1, the Parliamentary Joint Committee (PJC) on the
Australian Crime Commission (ACC) is established under section 53 of the ACC Act
2002, and its duties set out in section 55.

524 In essence, these duties imply three tasks: to monitor the expenditure of
Commonwealth funds by the ACC, to scrutinise the use by the ACC of its
investigative and special coercive powers; and to examine the evolving environment
of organised crime, particularly with a view to recommending amendments to
legislation to ensure the continued effectiveness of law enforcement activities.

5.25  The membership, role and functions of this Committee largely mirror those of
its predecessor, the PJC on the National Crime Authority and are set out at the
beginning of this report.

8 Mr Alastair Milroy, Committee Hansard, Canberra, 11 October 2005, p. 9
9 Mr Alastair Milroy, Committee Hansard, Canberra, 11 October 2005, p. 10
10 Mr Alastair Milroy, Committee Hansard, Canberra, 11 October 2005, p. 10
11 ACC, Submission 14, p. 20
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5.26  In the time since the creation of the NCA, these two supervisory committees
of the Parliament have tabled a total of thirty three reports, including the reports on the
Annual Reports as well as the results of inquiries into particular areas of criminal
activity — for example, Money Laundering, Cybercrime, or the administration of the
Authority's or Commission's powers — for example, the reports into the involvement
of the NCA in controlled operations or witness protection.

5.27 It should also be noted that the ACC is subject to further parliamentary
scrutiny by the Senate Legal and Constitutional Legislation and References
Committees, which have general portfolio responsibility for law enforcement, via the
Senate Estimates process and more general inquiries.

Commonwealth Ombudsman

5.28  The Ombudsman's jurisdiction in relation to the ACC is to:

. investigate complaints made about the ACC;
. conduct own motion investigations into a matter of ACC administration, and
. conduct inspections of the ACC's records relating to its use of intrusive

powers (such as telecommunications interception, controlled operations and
surveillance devices).

529  Of particular relevance is section 55AA of the Act, which requires the
Ombudsman to brief the Committee each year on the ACC's involvement in controlled
operations under Part 1AB of the Crimes Act 1914.

530  The Ombudsman's submission notes that he has undertaken three own motion
investigations in the past 18 months, relating to the ACC's handling of alleged
criminal activity by two former secondees; controlled operations conducted by the
ACC under state legislation; and the ACC's handling of a registered informant."

Other external accountability

531 In the overall accountability framework, there are two further important
external institutions that play a significant part in ensuring the proper administration
of the organisation.

5.32  The first of these is the Australian National Audit Office (ANAO), which
carries out audits of all Commonwealth government agencies pursuant to the Auditor
General Act 1997, and reports directly to Parliament. The ANAO aims to assess and
improve public sector standards by conducting both performance audits and financial
statement audits.'*

12 Commonwealth Ombudsman, Submission 4, p. 1
13 Commonwealth Ombudsman, Submission 4, pp 2-3

14 www.anao.gov.au accessed 18 October 2005
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5.33  Second are the courts, which affect the ACC in two ways. Decisions made by
Examiners during ACC examinations are subject to review by the Federal Court or the
Federal Magistrates Court, pursuant to section 5 of the Administrative Decisions
(Judicial Review) Act 1977."° To date, there have been a number of challenges to the
exercise of the Examiners' powers, relating to issuing summonses, the approval of a
nominated legal representative, and the scope of permissible questioning in an
examination. These matters are discussed in greater detail in chapter 4.

534  To the extent that matters investigated by the ACC lead to the laying of
criminal charges, the Federal Court and State Supreme Courts also test the quality of
the evidence produced by the ACC (and its partner agencies) as well as the legality of
the means by which that evidence is produced. Defendants in a criminal trial may to
seek to have evidence excluded from the trial where it can be shown to have been
illegally obtained, or to be a privileged communication.

Effectiveness of the ACC accountability mechanisms

5.35 It is evident that the ACC is subject to a complex and multi-faceted integrity
system, that involves scrutiny by both internal and external agencies. As Mr Costigan
QC observed, the ACC is possibly the most examined agency in the country.'® The
Committee also notes the comments of the Commonwealth Ombudsman that 'the
CEO, Mr Milroy, is committed to administrative best practice in the ACC's
accountability regime','” which includes the pro-active disclosure of any matters

arising to the Ombudsman, the PJC and the IGC as noted above.
536  Nevertheless, the Committee is mindful that no system is foolproof. As Mr
Keelty, Chairman of the Board of the ACC, told the Committee:

No agency can make itself immune from corruption, especially an agency
that draws its investigative strength from such a large number of other
agencies, as the ACC does."®

5.37  The experience of police agencies has demonstrated that problems are almost
certain to occur over time. The task of the Committee is to ascertain whether there are
any gaps in the present accountability regime that limit the capacity to effectively
detect, investigate and prosecute misconduct.

5.38  Evidence to the Committee has raised six areas of possible weakness:

. The lack of proactive investigations

. Limited resources for complaints investigation

15  Note also section 57 of the ACC Act 2002
16  Mr Frank Costigan QC, Committee Hansard, Canberra, 7 October 2005, p. 58
17  Commonwealth Ombudsman, Submission 4, p. 3

18  Mr Mick Keelty, Committee Hansard, Canberra, 7 October 2005, p. 22



67

. Cross-jurisdictional uncertainties

. Accountability of secondees

. Gaps in the external procedural scrutiny
. Weaknesses in the Code of Conduct

The lack of proactive investigations

5.39  The experience from royal commission inquiries such as that of Mr Justice
Wood into the NSW Police Service, shows that complaint handling alone is not
sufficient to unearth systemic corruption or malpractice. Effective anti-corruption
activities need to be carried out by an organisation separate from the police agency
concerned, and must have proactive investigative powers: extensive physical and
electronic surveillance, public and private hearings at which suspect officers are
examined, financial and intelligence analysis, coercive powers, and capacity to obtain
search warrants."” The Commonwealth Ombudsman, responsible for managing
complaints against the ACC, himself noted these limitations,”® while Mr O'Gorman,
President of the Australian Council for Civil Liberties (ACCL), argued against any
expectation that the Ombudsman perform this role. Referring to an Australian Law
Reform Commission Report,”' he argued that:

You need a body to investigate complaints against police which has in it
people who have had a policing background — not ones who jump from the
police service to the external complaints body and then go back — who
know how to catch police and who know the system better than most.?

540  Recognition of this fact has resulted in the creation of independent watchdog
agencies around Australia, such as the Police Integrity Commission in NSW. The
PIC's recent report on 'Operation Abelia' on illegal drug use by some NSW police
officers, is a timely example of the nature and scope of the investigations needed to
unearth systematic misconduct in a police type agency.”

541 The Committee notes that the proposed Australian Commission for Law
Enforcement Integrity (ACLEI), the legislation for which is expected to be introduced
into the Parliament this year, is likely to remedy this issue.

542 The Committee looks forward to examining the Ilegislation upon its
introduction.

19  Wood, The Hon. Justice J., Royal Commission into the New South Wales Police Service, p. 1
20  Prof. John McMillan, Committee Hansard, Canberra, 11 October 2005, p. 29

21 Australian Law Reform Commission, Integrity: but not by trust alone. AFP and NCA
complaints and disciplinary system, 82™ Report, 2003

22 Mr Terry O'Gorman, Committee Hansard, Brisbane, 19 August 2005, p. 36

23 NSW Police Integrity Commission, Operation Abelia — Research and investigations into illegal
drug use by some NSW police officers, September 2005
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Limitations in complaints investigation

543  Several commentators raised concerns at the practical effectiveness of current
complaint handling by both the ACC itself, and the Commonwealth Ombudsman. The
AFP Association submission stated that:

Due to its small size the ACC also lacks the resources needed to efficiently
and effectively manage allegations of corruption, mismanagement and fraud
against the organisation. The ACC has a single internal auditor to cover
both financial and performance audit issues. Clearly one officer cannot
provide adequate services even to an organisation of the ACC's size. [in
contrast]... the AFP has a well resourced Professional Standards Unit ... .**

544 Even where complaints are instead raised with the Commonwealth
Ombudsman, Mr O'Gorman of ACCL questioned the extent of his capacity to meet
the requirements of investigation:

the general criticism of the Ombudsman’s office has been that it is so
widely stretched across so many aspects of the bureaucracy that it cannot
properly take on the role of investigating the Australian Crime
Commission.”

545 The Committee notes several factors that suggest that current complaint
handling resources are adequate. First, as noted above, even in cases where the ACC
chooses to investigate an allegation itself, the ACC brings in an external investigator
to conduct inquiries into allegations of misconduct. The available resources are
therefore wider than the one officer suggested by the AFP Association submission. It
is also reasonable to assume that the ACC would engage additional investigators to
deal with additional matters as they arise.

546  Second, a full assessment of the adequacy of the Commonwealth
Ombudsman's investigative resources is probably unnecessary, given that there were
only twelve complaints in 2004-05, of which only three necessitated further
inquiries.*

5.47  Perhaps a more fruitful avenue of inquiry is the matter of which organisation
should conduct an investigation: the ACC itself, the ombudsman or the proposed
ACLEL

5.48  Experience to date suggests that instances of misconduct are most likely to be
discovered by the ACC's own internal processes, and it is appropriate that initial
investigations are carried out internally. However, the Committee notes Mr

24 AFPA, Submission 16, p. 2
25  Mr Terry O'Gorman, Committee Hansard, Brisbane, 19 August 2005, p. 32

26  Commonwealth Ombudsman, Submission 4, p. 2. The number of matters investigated as a
proportion of total complaints is consistent with the figures provided to the Committee by the
NSW ICAC, Committee Hansard, Sydney, 9 September 2005, p. 3
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O'Gorman's caution that internal investigations must never displace the role of
external investigators. Drawing on his experience with the Crime and Misconduct
Commission in Queensland, which handed back the role of investigating all but
serious complaints to the Queensland police, he stated:

you can only deal with corruption or misconduct, particularly misconduct,
if you have a pattern of picking up errant behaviour by individual police as
represented by an unusually large number of complaints or systemic
behaviour arising from the activities of particular squads. If you hand back,
as the CMC has, all of its investigation powers of complaints against the
police to the very police service it is supposed to oversight, where does the
pattern and where do the facts that constitute a trend start to come from, are
they being analysed and do they emerge? My observation is no. >’

549  Mr O'Gorman further recommends adopting a recommendation of the 1977
Lucas inquiry into enforcement in criminal law in Queensland:

that prosecutors be obliged to report to a complaints mechanism all
allegations of misconduct made against police in court so that at least the
pattern and the trends that I talked about could be centralised and
examined.*®

5.50  The Committee agrees with this view. While most allegations of misconduct
will — appropriately — be investigated within the ACC, it is essential that external
bodies have information on all complaints and allegations of misconduct. As noted
above, it has been the ACC's practice to inform relevant agencies of all such
allegations, and the Committee commends Mr Milroy for this approach. However,
there is merit in both formalising this arrangement and in extending the reporting
obligation to the Director of Public Prosecutions.

Recommendation 7

5.51 The Committee recommends that formal arrangements be instituted to
confirm the current practice of reporting allegations of misconduct to relevant
accountability organisations, including the PJC, the IGC, the Commonwealth
Ombudsman, and the proposed Australian Commission for Law Enforcement
Integrity.

Recommendation 8

5.52 The Committee recommends that formal arrangements be put in place to
require the Commonwealth Director of Public Prosecutions to notify the
Commonwealth Ombudsman, and the proposed Australian Commission for Law
Enforcement Integrity of any allegations of misconduct by officers of the ACC.

27 Mr Terry O'Gorman, Committee Hansard, Brisbane, 19 August 2005, p. 32-33
28  Mr Terry O'Gorman, Committee Hansard, Brisbane, 19 August 2005, p. 33
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Cross-jurisdictional uncertainties

5.53 A further complex accountability issue arises from the nature of the ACC as a
national law enforcement body; this body operates across all Australian jurisdictions,
and routinely uses investigative teams comprising officers seconded from various
police forces, and as such, has the capacity to access a range of investigative powers.
A long standing concern of the Committee has been that this could enable ACC
officers to pick the regulatory regime that offers the greatest powers, the widest
discretion or the most lax accountability regime.

5.54  This could conceivably occur in matters relating to search warrants, the use of
surveillance devices, and controlled operations, and could arise where a state police
officer is either seconded to the ACC, or is in a joint task force or investigation.

5.55 At first glance, this may not seem to be a problem, since the actions involved
would be lawfully authorised by a relevant statutory authority. However, there are two
principal concerns. First, if a decision were made to access investigatory powers under
state legislation that has a lower standard of accountability than the equivalent
Commonwealth statute, it would amount to a Commonwealth agency operating
contrary to the intent of the Commonwealth Parliament.

5.56  Second, where officers seconded to the ACC from a state agency are using
powers derived from state legislation but in a Commonwealth context, there is a
possibility that neither Commonwealth or state accountability regimes fully capture
the use of the power.

5.57  This latter issue was examined in detail in an own-motion investigation by the
Commonwealth Ombudsman in relation to controlled operations. According to the
Ombudsman's submission:

My own motion investigation into the ACC's assurance framework for
controlled operations conducted under state legislation has illustrated the
differing legislative regimes across the jurisdictions. Whilst there is no
indication that the ACC is choosing to conduct and/or participate in
controlled operations authorised under state legislation to take advantage of
the different accountability regimes, the ability to do so represents a
potential accountability gap.*

5.58 The Committee agrees that there is no evidence to suggest any 'mix and
match' activities by the ACC to exploit this area. However, as Professor McMillan
identifies, there is a potential gap in accountability.

5.59  There has not been sufficient time within this review to fully address the
detail of this complex issue and as such, it is one that the Committee will return to in
the future. The Committee endorses the Ombudsman's suggestion that the ACC
continue to develop its administrative systems 'to capture the highest standard of

29  Commonwealth Ombudsman, Submission 4, p. 4
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transparency in the period while these powers are being harmonised, and maintain
those standards in the future.'30

5.60  However, this harmonisation process could take many years, and it is
important that uncertainties in this matter do not remain unresolved. For this reason,
the Committee would go further than the Commonwealth Ombudsman, and considers
that clear benchmark obligations be set. In order to ensure this clarity, the
Commonwealth standard should be used.

Recommendation 9

5.61 The Committee recommends that the CEO of the ACC direct, in the
ACC Policy and Procedures, that in any case where the ACC procedurally has a
choice of regulatory regime for the use of investigatory powers, it adopts as a
matter of practice, the Commonwealth protocols.

Accountability of secondees

5.62  The accountability of secondees from other police forces and partner agencies
is a significant one: of the total ACC staff of 518, 117 are seconded police, with a
further 54 attached to various taskforces.’’ Two matters arise in relation to secondees
from other agencies.

5.63  First, complexities of accountability arise from the fact that secondees have
access to the powers of both the ACC and their home agency, as well as being bound
by both integrity regimes.

5.64  Professor McMillan notes in relation to the former, that:

It is my understanding that while on secondment, law enforcement officers
are both a member of the ACC and their 'home' law enforcement agency.
As this arrangement allows secondees to exercise powers and functions of
both the ACC and their home law enforcement agency, it is important that
secondees:

(a) Are conscious of which agency's powers and functions they are
relying on, and

(b)  Ensure that they comply with the relevant agency's policies, practices
and procedures.*?

5.65  This matter also raises the wider issue of differing accountability regimes
across jurisdictions which is discussed below.

30  Commonwealth Ombudsman, Submission 4, p. 4; see also Prof McMillan, Committee Hansard,
Canberra, 11 October 2005, pp 26-27

31  ACC Annual Report 2003-04, pp 132-133

32 Commonwealth Ombudsman, Submission 4, p. 4
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5.66  Second, it must be considered whether this dual accountability of secondees
constitutes a strength or a weakness of the system. Ideally, it would mean that the
highest of the two standards in any case would be the effective one. Alternatively,
there is the concern that conduct may somehow slip between the two regimes.

5.67  Professor McMillan gave a practical example of how these matters can occur:

In one of the own-motion reports referred to in the submission that became
a fairly high-profile public issue about the conduct of two state secondees to
the commission, against whom allegations of corruption had been made,
one of our findings in our own-motion investigation was that the
commission, as well as investigating how those events occurred, should
also look closely at the activities of the commission staff who had been
supervising these two officers. As it transpired, two of the staff who had
been in a supervisory position moved back to state offices. The commission
responded to our recommendation by saying that the commission had
transfeged the response follow-up responsibility back to the state police
forces.

5.68  This concern was put to Assistant Commissioner Walshe, who is the Officer
in Charge of the Victoria Police Ethical Standards Department. His strong view was
that of there were to be investigations undertaken of Victoria Police on secondment to
the ACC, then Victoria Police would like to participate, but that the ACC should be
allowed to complete its investigation relative to the issues that concern it.** Similarly,
in relation to the Commonwealth Ombudsman, Mr Walshe stated that the Victoria
Police would co-operate fully, providing evidence as required.”

5.69  There is also the practical matter of properly addressing performance issues
after the secondee has returned to their home law enforcement agency:

Recent reports from my office have discussed the need for management
systems between the ACC, the ACC Board and the agencies seconding their
members to the ACC to develop and implement a performance management
structure that is able to deal effectively and efficiently with performance
issues. In my view, the absence of these structures can create an
'accountability gap' within which neither the ACC, nor the seconding body,
will necessarily assume responsibility to address performance issues.*®

5.70  Professor McMillan gave an example of a related matter:

One of our tasks in the inspection role is to ensure that documentation is
signed and recorded and files are closed. Some of the deficiencies to which

33 Prof John McMillan, Committee Hansard, Canberra, 11 October 2005, p. 26

34 Assistant Commissioner Kieran Walshe, Committee Hansard, Melbourne, 28 October 2005, pp.
8&9

35  Assistant Commissioner Kieran Walshe, Committee Hansard, Melbourne, 28 October 2005, p.
10

36  Commonwealth Ombudsman, Submission 4, p. 4
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we have pointed arose from the fact that the person who did not close the
file was a secondee who had moved back to a state police force. The
commission said that that was not a justification, but it is an explanation as
to why the record keeping requirements have not been followed strictly.*’

5.71  In the Committee's view, these issues are inherent in an organisation of this
nature and extremely difficult to conclusively resolve. However, it is a matter that
both the PJC, the Commonwealth Ombudsman and the management of the ACC
itself, is alert to. The PJC intends to closely monitor how these issues are handled both
procedurally and in practice, and will make recommendations as appropriate, in
consultation with the ACC and the Ombudsman.

Gaps in the external procedural scrutiny

5.72  The Committee has also identified several areas of ACC operations which do
not appear to be subject to any routine scrutiny by external agencies. These include
the traditionally corruption prone matters of the management of informants and the
handling of seized items including drugs and cash.

5.73  In response to this, the Commonwealth Ombudsman stated that this is an area
in which his office is likely to further develop its oversight role in a more coherent and
planned way:

An obvious way to do that would be to pick some topics for own motion
investigations occasionally like management of exhibits, dealing with
informers and so on. The New South Wales Ombudsman’s office is a good
model in this respect. ... We formerly just had a complaint handling role
but, as a result of foreshadowed legislative changes and a substantial new
budgetary increase, we are developing a quite different oversight function
in which complaint handling will be one element only and we will be much
more active in looking at compliance activity, arranging our own kind of
audit inspections and other periodic oversight activities.*®

5.74  The Committee considers that it is important for the administrative practices
and procedures used for these operational matters to be audited, and urges the
Commonwealth Ombudsman to make them the subject of priority own-motion
investigations over the period of the coming year.

Weaknesses in the code of conduct

5.75 A final matter, raised by the AFP submission, contrasts the powers of the
CEO of the ACC in relation to ACC employees, who are bound by the provisions of
the Public Service Act 1999 and the accompanying APS Code of Conduct, and the
powers of the Commissioner of the AFP:

37  Prof John McMillan, Committee Hansard, Canberra 11 October 2005, p. 26
38  Prof John McMillan, Committee Hansard, Canberra 11 October 2005, p. 29
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The Public Service Act does not provide for the suite of investigative and
discretionary powers available to the Commissioner of the AFP under the
AFP Act to address misconduct or corruption. Directing officers to answer
questions and random drug testing are two measures open to the
Commissioner of the AFP which are not available to the CEO ACC due to
the constraints of the ACC's employment framework.”’

5.76  The Committee has not had sufficient evidence on this matter to form any
definitive view. In principle, it would seem appropriate that the CEO of the ACC
should have similar powers to investigate misconduct as the Commissioner of the
AFP. However, the Committee also appreciates that, given the significance of the
powers proposed, these are matters that the agency staff would wish to negotiate.

5.77  The Committee urges the ACC to give active consideration to introducing
such measures.

PJC on the ACC

5.78  The statutory role and jurisdiction of the PJC are set out above. This section
evaluates the role of the Committee, how it fits into the wider accountability
framework and examines several areas in which its effectiveness if limited.

Need for the PJC

5.79  Earlier sections of this chapter set out the numerous procedures and
organisations to which the ACC is accountable across all of its various activities. In
this context, Chief Commissioner Nixon of the Victoria Police questioned the need for
the PJC. Noting that the ACC reports to the Minister for Justice, the ACC Board, and
the IGC, (and in all probability, to the proposed ACLEI), Ms Nixon considers that
there are sufficient reporting obligations, legislative requirements and oversight
without the need for an additional layer of accountability through the PJC, which:

limits the effectiveness of the ACC through additional and unnecessary
reporting. The IGC-ACC is comprised of State and Commonwealth
ministers and can effectively monitor the performance of the ACC.*

5.80  This is an issue that arose in relation to this Committee's predecessor, the PJC
on the NCA,*" and was also canvassed briefly in this Committee's last Examination of
the Annual Report of the ACC.*

39  AFP, Submission 10, p. 10
40  Victoria Police, Submission 8, p. 2

41  PJC onthe NCA, Who is to guard the guards: an evaluation of the National Crime Authority,
November 1991, p. 125 et seq

42 PJC on the ACC, Examination of the Annual Report for 2003-2004 of the Australian Crime
Commission, para 2.31
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5.81  Ms Nixon's question is a legitimate one. This review evaluates all aspects of
the ACC Act, and since the Committee is itself established by the Act, it is appropriate
that the effectiveness of the Committee be considered as well. It is for this reason that
the Committee commissioned Professor Davis, Emeritus Professor at the Australian
National University, to conduct an independent review of the Committee's role and
effectiveness. His separate report is at Attachment 3.

5.82  In an 'accountability rich' environment, does the Committee add value? Are
there aspects of the Committee's statutory roles that duplicate the efforts of other
bodies, and are perhaps done better? In answer to these questions, the Committee sees
three principal reasons for the its existence: to contribute to the accountability of the
ACC; to develop Parliamentary expertise on organised crime; and to provide a forum
for informed public debate.

Accountability

5.83  In the matter of accountability, the Committee does not consider its role to be
duplicated by any of the other existing accountability mechanisms. Both the IGC and
the ACC Board are focused primarily on the management and strategic direction of
the ACC. Therefore, they cannot act in an independent scrutiny role. As a previous
report of the Committee pointed out:

To use an analogy, the control of a public company by a competent and
effective Board is not a substitute to the accountability of both the company
and the board to the shareholders. In this case, the 'shareholders' are the
Australian taxpaying public, represented by the Parliament.*

5.84  There is also a substantial difference, in theory and practice, between
executive and parliamentary scrutiny. Consistent with the concept of the separation of
powers, ministers of the executive do not constitute independent scrutiny of their
executive agencies:

These rules are based on sound experience. History shows that the
instinctive reaction of government agencies, when confronted with
corruption, malpractice or incompetence, is to keep the matter private.
Bureaucracies, and police bureaucracies in particular, are notoriously
reluctant to allow external scrutiny. A strict application of this separation of
powers is even more essential given that the ACC wields powers equivalent
to a Royal Commission — powers that were previously granted only to the
judiciary, for a limited purpose and duration.*

43 PJC on the ACC, Examination of the Annual Report for 2003-2004 of the Australian Crime
Commission, para 2.31

44  PJC on the ACC, Examination of the Annual Report for 2003-2004 of the Australian Crime
Commission, para 2.33
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Parliamentary expertise

5.1 The Committee also provides a forum for the development of a group of
Parliamentarians with a detailed understanding of the organised crime environment
and the laws that are designed to combat it. Underpinning this factor must be the
constant awareness of the Parliament's role: that in the Australian constitutional
system, it is the role of parliaments to make law and that of the executive.

5.2 It is self evident that the core of this role is the creation of legislation, but less
obvious, particularly in relation to the law enforcement activities of ASIC and the
ACC, is the subtle and complex balancing act that Parliamentarians must perform in
drafting this legislation and amending it over time. This balance has two principal
dynamics.

5.85  The first could be thought of in terms of individual rights versus common
rights. In a free society, individuals are entitled to pursue their lives free from
interference, invasions of privacy, incarceration or police harassment. Similarly,
companies should be free to pursue business opportunities and maximise shareholder
value within as free a market as possible without unduly onerous reporting
obligations. Both the freedom of the individual and the free conduct of trade and
commerce are fundamental principles of our free democratic society.

5.86  However, these must be balanced against the need of society to create and
enforce rules of personal and corporate behaviour for the common good. Given the
particularly violent and pernicious nature of organised crime, history has shown the
need to create specialist crime fighting bodies with significant powers to combat these
organised crime networks. However, it is evident from the description of the ACC's
powers set out above, that the actions of the ACC have the potential to impact
profoundly on the individual citizen's freedom and privacy.

5.87  The second dynamic lies in the relationship between Parliament and the
agency: the regulator and the regulated. The tension here lies in balancing an effective
regulatory and accountability structure with an agency that has room for tactical
flexibility and innovation and that does not need to spend an inordinate proportion of
its time or resources complying with paperwork.

5.88  Again, history has shown the need for strict accountability regimes for law
enforcement agencies, since left to their own devices, agencies have a tendency to
become corrupt or self serving. Thus, the greater the powers possessed by these
agencies, the greater the accountability mechanisms must be. But conversely, both
corporate and underworld criminals are adept at finding and exploiting loopholes and
circumventing the law. Now, more than ever before, law enforcement agencies must
be capable of rapidly adapting to the evolving tactics of their targets. Agencies that are
bound in rigid procedures and rules will lack this necessary flexibility and will rapidly
lose their effectiveness.

5.89  To craft legislation that finds an appropriate balance in these relationships,
the Parliament must have experts who understand both the subject matter of the
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regulation — organised crime — and the detail of how their agencies do their work. This
includes their policies, procedures, funding and culture, all of which is also vitally
important in performing the accountability function.

Public debate

590  The final rationale for the Committee's role is to provide a forum for informed
public debate on organised crime, and the legislative balance between investigative
powers and the checks and balances on those powers. The public is entitled to
participate actively in making these judgements. Conversely, these are not matters that
should be left to agencies and ministries. Driven by the priorities and circumstances of
their jobs, they are prone to develop a world view and associated priorities that may
not accord with the values of the wider community. This is particularly evident in
relation to law enforcement officials, whose thinking is understandably driven by their
experience of criminality and their desire to combat it.

591  The Parliament provides one of the few forums for such an informed public
debate, particularly given that many of the ACC's operations are — necessarily —
conducted in secret, and bodies such as the ACC Board and the IGC do not report
publicly. Virtually all key debates in relation to organised crime occur behind closed
doors among executive agencies, within the confines of Board discussions, or at
ministerial meetings.

592 Informed public debate is further restricted by the secrecy provisions relating
to ACC Examinations, which prohibit disclosing the goings-on within an Examination
or even the existence of a summons to such a hearing.

5.93  In this context, the authority of the Committee to call for evidence, combined
with the capacity for witnesses to provide evidence under the protection of
Parliamentary privilege is an important mechanism to ensure that critical information
1s made available to the public.

Success of the PJC

594  Itis against these criteria that the Committee seeks to make some comment on
its own performance.

5.95 A starting point for this analysis is the extent of the Committee's activities.
Since its inception in 2003, the Committee has undertaken the following five inquiries
and reports:

. Supplementary report on the trafficking in women for sexual servitude (tabled
in August 2005)

. Report on the Examination of the Annual Report for 2003-2004 of the
Australian Crime Commission (tabled in June 2005)

. Report on the Examination of the Annual Report for 2002-2003 of the

National Crime Authority and the Australian Crime Commission (tabled in
August 2004)
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. Australian Crime Commission's response to trafficking in women for sexual
servitude (tabled in June 2004)

. Cybercrime (tabled in March 2004)

. Report of the Examination of the Annual Report for 2001-2002 of the

National Crime Authority (tabled in October 2003)

596 In the course of these inquiries, the Committee has held fifteen public
hearings in various locations around the country.

5.97 It is important to note that the Committee conducts a considerable amount of
further work in private meetings, of which there have been sixty-three, which include
the annual briefings from the Commonwealth Ombudsman on the ACC's use of
controlled operations. On occasions, the Committee has also sought and received
briefings from the ACC and other relevant agencies such as the AFP, in relation to
developments in patterns of criminal activity, and management or accountability
issues. While it is recognised that as much of the Committee's work as possible should
be conducted in public, it is also important that the Committee give agencies the
opportunity to give greater detail in private.

598 In considering the effectiveness of the PJC, it is also material to note that the
Committee's activities have been — and continues to be — marked by a very high
degree of bi-partisanship. This is reflected in the invariably unanimous reports of the
Committee and an approach to the conduct of inquiries that focuses on the substance
of issues and constructive analysis. In the Committee's view, this gives greater weight
to the findings of these inquiries, particularly in the national context in which the ACC
itself answers (indirectly) to governments of both persuasions.

599  Measuring the effectiveness, quality or impact of these activities is more
difficult for the Committee to judge.

Limits to the effectiveness of the PJC

5.100 The Committee is aware of certain limits to its capacity to fulfil its duties. The
more significant of these limitations is in respect to the accountability function; the
second is access to information.

5.101 As stated above, a core rationale for the Committee is to supervise the ACC's
use of its various investigative powers, and in particular, its coercive powers. The
Committee may well become aware of instances of the ACC acting beyond its powers
by reason of these actions generating public complaints or court appeals from those
affected. However, examination of instances of entrenched corruption and misconduct
within other similar agencies to the ACC, suggests that the PJC is unlikely to discover
such patterns of behaviour were they to occur in the ACC. Several witnesses to the
inquiry voiced this concern. Mr Terry O'Gorman, an experienced lawyer and president
of the Australian Council for Civil Liberties, told the Committee that:

your ability to supervise is very restricted unless you have a body like the
proposed ALRC oversight body doing the work for you. Experience has
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shown ... that, because of lack of time, resources and law enforcement
experience by committee members and the constant turnover of committee
members, a parliamentary committee just simply cannot by itself, without
havigg an external agency positioned between the ACC and itself, do its
job.

5.102 Similarly, Mr Peter Faris QC, a former Chairman of the NCA, observed that:

[TThe parliament has given these coercive powers to the Crime
Commission, and the trade-off is that there will be a parliamentary
committee which supervises. I do not think any committee has a hope in
hell, in reality, of supervising it at all.*°

I was not trying to belittle the committee. The point I was trying to make
was that committees are not the proper method for the supervision of what
is happening on the ground."’

5.103 The reasons for this assessment are twofold. First, as the experience of the
Wood Royal Commission into the NSW Police Service demonstrated, successful anti-
corruption investigations require aggressive, proactive investigations that make full
use of the surveillance, informants, undercover operations and coercive powers that
the ACC itself uses.*® Clearly, the PJC has neither the expertise, resources or remit to
undertake activities of this order — rather, these are tasks for specialist organisations
such as the proposed Australian Commission for Law Enforcement Integrity,
discussed above.

5.104 The second matter is access to information.

5.105 Under by the Resolutions establishing the Committee, the Committee has a
general power to 'call for witnesses to attend and for documents to be produced'.*’
This power, which is common to most Parliamentary committees, is quite broad, but
is limited by the provisions of Section 55(2) of the ACC Act:

(2) Nothing in this Part authorises the Committee:

(a) to undertake an intelligence operation or to investigate a matter
relating to a relevant criminal activity; or

(b) to reconsider the findings of the ACC in relation to a particular
ACC operation/investigation.

45  Mr Terry O'Gorman, Committee Hansard, Brisbane, 19 August 2005, p. 34
46  Mr Peter Faris QC, Committee Hansard, Melbourne, 16 September 2005, p. 7
47  Mr Peter Faris QC, Committee Hansard, Melbourne, 16 September 2005, p. 13

48  The Hon. Justice James Wood, Royal Commission into the New South Wales Police Service,
speech to the 8" International anti-corruption conference, p. 6

49  Resolution of the Senate, 18 November 2004, para (k)
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5.106 As a result of previous disagreements over access to information, these
general powers are bolstered by specific provisions of Section 59 of the ACC Act:

(6A) Subject to subsection (6B), the Chair of the Board:

(a) must comply with a request by the Parliamentary Joint
Committee on the Australian Crime Commission for the time
being constituted under Part III (the PJC) to give the PJC
information relating to an ACC operation/investigation that the
ACC has conducted or is conducting; and

(b) must when requested by the PJC, and may at such other times
as the Chair of the Board thinks appropriate, inform the PJC
concerning the general conduct of the operations of the ACC.

(6B) If the Chair of the Board considers that disclosure of information to
the public could prejudice the safety or reputation of persons or the
operations of law enforcement agencies, the Chair must not give the
PJC the information.

(6C) If the Chair of the Board does not give the PJC information on the
ground that the Chair considers that disclosure of the information to
the public could prejudice the safety or reputation of persons or the
operations of law enforcement agencies, the PJC may refer the
request to the Minister.

(6D) If the PJC refers the request to the Minister, the Minister:

(@) must determine in writing whether disclosure of the
information could prejudice the safety or reputation of persons
or the operations of law enforcement agencies; and

(b) must provide copies of that determination to the Chair of the
Board and the PJC; and

(c) must not disclose his or her reasons for determining the
question of whether the information could prejudice the safety
or reputation of persons or the operations of law enforcement
agencies in the way stated in the determination.

5.107 The practical import of these provisions is that the Committee cannot require
the ACC to divulge any information relating to operational matters. There are obvious
practical reasons for this limitation, as Mr Crooke QC, a former Chairman of the NCA
pointed out:

We are talking concrete boot stuff in relation to the things that the [ACC]
does — organised crime et cetera — and it is not overstating the situation to
say that if some of the information got out in the course of an operation, or
even afterwards, people could be killed. There is an issue for the good
people on the committee as to whether they want to be burdened with the
responsibility of having that information in their possession or even in their
heads. If anything goes wrong, do they really want to be part of an
investigative loop to see whether it could possibly have been them, either
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deliberately or through some sort of inadvertence, who let information
50
go?

5.108 Nevertheless, it must be recognised that, in the absence of operational
information, it is difficult (if not impossible) to scrutinise whole areas of the ACC's
operations. The sceptic would also be aware that the ACC itself remains the arbiter of
what constitutes 'operational'. Mr O'Gorman argued that:

Operational secrecy is something behind which errant ... law enforcers
have long hidden in order to hide their misdeeds or avoid accountability.”!

5.109 The AFP Association also put it to the Committee that:

The ACC has developed a culture of answering Committee questions in
limited terms and if possible avoiding answering questions at all.”

5.110 A further aspect of this issue is the workings of the examination process and
the extent to which the Committee and its inquiries are subject to the constraints
imposed by secrecy notations made by Examiners under sections 29A and 29B.
Pursuant to these provisions, it is an offence to disclose a summons, a notice, or 'any
official matter' connected with the summons or notice. On several occasions during
this inquiry, potential witnesses have declined to give evidence relating to the conduct
of examinations on the basis that they may be subject to prosecution for breach of
these sections.

5.111 It is the Committee's strong view that this provision does not operate to inhibit
the Committee's capacity to take evidence, which has precedence by reason of
overriding Parliamentary Privilege. According to Odgers' Australian Senate Practice
'Parliamentary privilege is not affected by provisions in statutes which prohibit in
general terms the disclosure of categories of information'.”> Thus, Parliamentary
privilege 1s only limited by specific words in the legislation. There are no such
limiting words in the relevant provisions of Sections 29A or B, and as such, potential
witness cannot be found criminally liable for disclosing information to this
Committee, notwithstanding the provisions of the ACC Act 2005.

5.112 The Committee notes that this interpretation is consistent with the view of the
PJC on ASIO, ASIS and DSD, which is based on the advice of the Clerks of both
Houses of Parliament and the formal opinion of Mr Brett Walker QC.>*

50  Mr Gary Crooke QC, Committee Hansard, Brisbane, 19 August 2005, pp. 48 - 49
51 Mr Terry O'Gorman, Committee Hansard, Brisbane, 19 August 2005, p. 37

52 AFPA, Submission 16, p. 4

53 11th Edition, p. 49

54 Swieringa, M., Intelligence oversight on the war on terrorism, speech to the Australasian Study
of Parliament Conference, Sydney 2005, p. 4
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5.113 This interperetation is also essential to the capacity of the Parliament
generally, and the Committee in particular, to consider the operations and
effectiveness of the ACC Act.

5.114 To clarify this issue, the Committee has determined to adopt an advice for
potential witnesses that is closely modelled on the practice of the PJC on ASIO, ASIS
and DSD:

Submissions made to or evidence given before the Joint Parliamentary
Committee on the Australian Crime Commission in respect of its statutory
oversight of examinations carried out pursuant to Division 2 of the
Australian Crime Commission Act 2002, are protected by the provisions of
the Parliamentary Privileges Act 1987 relating to the protection of
witnesses, namely subsections 12(1) and (2) and 16 (3) and (4).
Furthermore, anybody threatening such a prosecution may be committing
an offence.

The Committee advises persons who intend to give evidence or make
submissions to the Committee that sections 29A and 29B of the ACC Act
do not apply. Potential witnesses must note, however, that the committee
does not wish to examine the intelligence or the subject matter(s) discussed
in the course of an Examination, except where specifically otherwise stated.
It wishes to pursue only those procedures used in the operation of the
Examination under the ACC Act.

The Committee may choose to take such evidence in-camera and witnesses
are reminded that any unauthorised disclosure of evidence taken in-camera
by a witness or other person could be proceeded against as a contempt of
Parliament and prosecuted as an offence under section 13 of the
Parliamentary Privileges Act 1987.

5.115 In adopting this procedure, the Committee stresses that it recognises the
sensitivity of such information and would, in almost all cases, hear such witnesses in
private and that most of the evidence would not be publicly reported.

5.116 In assessing these issues, the Committee emphasises that, during the life of the
current Parliament at least, it has found the ACC extremely cooperative in its
provision of information. A sensible approach by both the Committee and the ACC
that recognises the need for accountability on the one hand and operational security on
the other, has seen this matter negotiated to the Committee's complete satisfaction.
However, as stated at the beginning of the chapter, accountability systems must be
grounded not on current incumbents or existing strong relationships, but rather on a
pessimistic assessment of possible future problems.

Increasing the effectiveness of the PJC
5.117 Several solutions can be advanced to enhance the effectiveness of the PJC.

5.118 The first option is to amend the Act to further broaden the power of the
Committee to access information relating to operational details, in association with an
increase in the formal arrangements for the security of that information. The
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Committee notes the example of the related Parliamentary Joint Committee on ASIO,
ASIS and DSD - the three intelligence collection agencies.

5.119 Under the Intelligence Services Act 2001, this Committee has significant
restrictions on its operations, including:

. The intelligence agencies have a say over the suitability of meeting places
(section 17(3) of Schedule 1)

. The Minister must approve the holding of any public hearings (section 20(2))

. Ministers can prevent persons from giving evidence or documents being

provided (on operationally sensitive matters) by giving a certificate to the
Presiding Officers. (section 4)

. The staff of the committee must be cleared to the level of an ASIS officer —
TSPV
. The intelligence agencies must approve the arrangements for the security of

documents (section 22(1)) — safes, swipe pass entry to suites, protocols for
handling, safe hand and registration of documents, Hansard recording and
transcript production, isolated copiers, safe phones etc.

. The secrecy provisions in the Intelligence Services Act (reinforced by the
Crimes Act and the ASIO Act) are onerous and carry heavy penalties. (See
Schedule 1 Part 2, particularly section 12)

. Committee reports cannot be made to the Parliament until they are expressly
cleared by the responsible ministers. (section 7)

5.120 The Committee is reluctant to recommend this approach. At this time, the
balance between the Committee's access to information and operational security is
considered workable. Adopting procedures similar to the PJC on ASIO, 