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Introduction

1. The CPSU has lodged a previous submission to the Committee and appeared before the Committee on

14 October. On that occasion, the CPSU was invited to make a further submission addressing the

proposition that employment under the Australian Federal Police Act would provide a better integrity

regime than employment under the Public Service Act. This proposition has been put by the Australian

Federal Police Association.

2. The CPSU welcomes the opportunity to address this issue. In doing so, the CPSU notes the issue

raised by the Chair of the Committee that as far as the AFPA submission is concerned, �the question

of integrity is not really the principal purpose, but that it is really about enlarging the number of

members for whom you have jurisdiction� (NCA 57).

General observations

3. The CPSU makes the following general observations with respect to the issues raised.

4. Whilst the issue of complaint handling appears to have been a matter of concern for at least some

members of the Committee for some time, it has been raised fairly late in the day with respect to the

consideration of the ACC legislation.  If it is going to the be the basis of changes to the proposed Bill,

it requires far more consideration and discussion than has occurred to date, whatever those changes

might be.

5. Further, all the discussions, consultations and negotiations to date, and the consensus reached on the

Bill with respect to many stakeholders, has been predicated on, or at least has proceeded on, the

position that employment would be pursuant to the Public Service Act. To depart from that position at

this late stage is not a course of action that should find ready approval from the Committee.



6. Many of the submissions made to the Committee are critical of the proposed organisational structure,

particularly with respect to what is perceived to be the placing of coercive powers in the hands of

police. To adopt the terminology of Mr Kerr of the Committee, the "optics" of employment under the

Federal Police Act will only fuel that perception.

7. If the Committee believes it is necessary to address integrity issues, there are many more options than

a straight choice between employment under two different Acts.

8. CPSU members currently employed in the NCA support the new organisation but feel deeply and

strongly about the issue of the employment regime, and believe that they should remain employed

under the Public Service Act. They would reject unequivocally the establishment of the ACC with

employment under the AFP Act. The Committee should not dismiss lightly the views  of the staff upon

whom the success of the new organisation depends.

9. No evidence has been put to the Committee to suggest that the integrity regime that has operated with

respect to the NCA has been deficient, or in any way has failed to address issues related to

accountability or integrity.

10. The regime put in place by the Public Service Act was enacted only 3 years ago, and was the subject

of much debate. It was intended to ensure that the Australian Public Service was an organisation with

the highest ethical and moral practices. It applies to a broad range of  persons and professions engaged

by the Commonwealth to carry out the whole gamut of public service functions. These include

lawyers, prosecutors, Court registrars, protective service officers, tax investigators, quarantine

inspectors and custom officers. They also include persons who access sensitive personal information

dealing with health and social security, as well as to the public interface of the service with the public.

11. Any suggestion by this Committee that there is anything less than the highest level of integrity

practiced by these persons is not only highly critical of all public servants, but is fairly damning of the

legislation put forward by the Government and enacted by the Parliament only a short time ago.

Integrity and accountability in the two regimes

12. There are two aspects involved, namely internal mechanisms and external mechanisms. Both will be

examined by the CPSU.



13. In their oral evidence to the Committee the AFPA has submitted that the current Bill �lowers the

integrity bar to the lowest common denominator� (NCA 56). They fail however to substantiate how

that is the case. It is asserted and then largely accepted as a given.

14. An examination of the processes established to ensure integrity and accountability reveals that the

current regime applying in the APS and to the NCA is at least as good as that applying to the AFP.

APS and NCA

15. With respect to internal mechanisms, s.10 of the Public Service Act enshrines fifteen core Values

(attachment 1). These include:

• that the APS is apolitical;

• that the APS has the highest ethical standards;

• that the APS is openly accountable for its actions;

• that the APS delivers its services fairly, effectively, impartially and courteously.

 16. All Agency heads are legally obliged to uphold and promote the Values (s.12). They must also, and

have been, the subject of Directions by the Public Service Commissioner (s.11) (attachment 2). All

public servants are legally charged to comply with those Directions (s.42).

17. Section 2.1 of the Directions establishes that their purpose is to:

• ensure that all public servants understand their responsibilities in relation to the values; and

• set out the minimum requirements that must be met in upholding the Values.

18. They function therefore as a legally enforceable set of minimum standards for the conduct of Public

Servants.

19. Section 13 of the Act the establishes the Code of Conduct (attachment 3). This further enshrines the

Values, as sub-section 10 states that an APS employee must at all times uphold the Values, as well as

the integrity and good reputation of the APS. Other requirements imposed by the Code on employees

include that they:



• behave honestly and with integrity in the course of their employment;

• act with due care and diligence in their employment;

• respect confidentiality;

• disclose conflicts of interest and take steps to avoid conflicts arising;

• not make improper use of information;

• use Commonwealth property in an appropriate manner;

• uphold the good reputation of the APS; and

• treat everyone with courtesy and respect.

20. Procedures must be put in place to determine whether employees have breached the Code of Conduct

(s.15(3)). Pursuant to Directions of the Public Service Commissioner these procedures must comply

with procedural fairness, but enable the matter to be dealt with as expeditiously as possible.

21. Penalties for a breach of the Code of Conduct range from a reprimand to termination of employment.

22. The procedures are concerned with investigating suspected breaches of the Code. There is no

requirement as to where or how the suspicion arises. Suspected breaches, however raised, are the

subject of the procedures, and can result in the sanctions referred to.

23. There is also a strong imperative on employees to report suspected breaches resulting from the Value

as to ethical standards, and the requirement to implement procedures to encourage whistleblowing and

protect those that do (see s.16 the Act and Div 2.2 the Regulations).

24. A person suspected of breaching the Code can be suspended with or without pay whilst an

investigation proceeds if it is considered in the best interests of the APS that this occur (s.28).

25. There are internal review mechanisms put in place, as well as review by the Public Service

Commissioner as well as by the Ombudsman.

26. Other legislation can also be relevant. For example, it is an offence under s.70 of the Crimes Act 1914

for a public servant to communicate information obtained in the course of employment.

27. External review of the actions of public servants generally is ultimately through the Ombudsman. The

Ombudsman is able to investigate complaints about the actions of Commonwealth agencies and



Departments, including on the grounds that the action is unfair or unreasonable. The Ombudsman can

compel the production of documents, and require questions to be answered under oath.

28. It is noted that public service agencies also have internal complaint handling procedures. The

Ombudsman in the first instance may refer a complainant to those procedures. The Ombudsman may

also transfer a complaint to another body of the Ombudsman believes it can more properly be dealt

with by that body (see generally s.6A).

29. With respect to the NCA, the Committee would be aware of recent amendments to the NCA Act

which give the Ombudsman enhanced responsibility with respect to NCA staff. These include the right

to investigate complaints about individual employees as well as the actions of the NCA itself. A copy

of the PJC explanatory material on the amendments is at attachment 4. The CPSU notes the material

acknowledges that the amendments were modelled on the Ombudsman�s role with respect to the AFP.

The AFP

30. The regime with respect to AFP personnel is remarkably similar.

31. The conduct expected of AFP employees is set out in Part 2 of the Australian Federal Police

(Discipline) Regulations 1979. (attachment 5) They include the requirements that an AFP employee

must:

• behave with courtesy to the public;

• not knowingly make false or misleading statements;

• properly account for property in their control;

• not improperly use or disclose information

• not use their position to obtain personal advantage;

• not take or use without permission the property of the Commonwealth;

• not act in a manner prejudicial to the good order of the AFP, or act in a manner which would

bring the AFP into disrepute.

32. Personnel must also have regard to any official guidelines applying to the performance of his or her

duty.



33. These guidelines presumably include the AFP Professional Standards � Code of Conduct (attachment

6). These establish Core Values of integrity, commitment, excellence, accountability, fairness and

trust. The guidelines further describe acceptable practice with respect to matters including:

• conflict of interest;

• use of AFP resources;

• limitations of authority; and

• public comment.

34. They also restate the responsibilities of AFP personnel, and reflect those set out in Part 2.

(Note � if the CPSU is wrong and these are not relevant guidelines, then the AFP regime is severely

lacking in comparison to the APS, not just legally but in substance).

35. Failure to comply with Part 2 constitutes a disciplinary offence (Reg 29). Where the Commissioner

believes a disciplinary offence may have been committed, proceedings can be instituted to determine

whether the offence has been committed and the sanction to be imposed (Reg 31).

36. The process to be followed with respect to the proceeding is proscribed in the Regulations. Sanctions

can range from a caution to termination of employment (Reg 36).

37. External review of AFP actions is again through the Ombudsman in accordance with the Complaints

(Australian Federal Police) Act 1991. Much of this Act to the extent that it deals with the Ombudsman

is in the same or similar form as the Ombudsman Act 1976.

38. The Act also establishes an internal Investigation Division of the AFP which can also deal with

complaints, either directly or on referral from the Ombudsman. In certain circumstances, the

Ombudsman must be kept informed of the IAD investigation.

Summary

39. In summary, the position as between the two regimes is as follows:



(i) Both regimes have legislation which establishes conduct suitable for employees which is subject

to sanctions.

(ii) The APS Act however contains a far more detailed set of Values and Conduct than the reciprocal

AFP legislation, the AFP relying to a far greater degree on guidelines. This is a weakness in the

AFP regime compared to the APS regime.

(iii) Conversely, the AFP Regulations are more proscriptive with respect to the process for handling

internal complaints than the APS, the APS relying on procedures established by agencies. Those

guidelines however must comply with legally enforceable Public Service Commissioner

minimum standards.

(iv) Sanctions are broadly the same.

(v) Both the AFP and the APS are subject to Ombudsman investigations with respect to external

complaints. Whilst the AFP relies more heavily on the Complaints Act, as opposed to the APS

which relies on the Ombudsman Act, the powers and obligations of the Ombudsman with

respect to external complaints is essentially the same.

(vi) When the recent amendments to the NCA Act are taken into account, there is no apparent

difference between the investigation of NCA staff and AFP staff by the Ombudsman.

40. With respect to the efficacy of these regimes, the CPSU notes that they will only ever be as potent as

the persons charged with enforcing them. In that regard, the CPSU draws to the attention of the

Committee the following:

A seconded police officer and an NCA employee were both found by an internal NCA investigation to

have breached the applicable standards of conduct and were both found equally culpable and at fault.

The subject matter of the breach was improper handling of pornographic material. The NCA officer

was reprimanded and severely penalised financially. The police officer returned to his home force

where no further action was taken.

NCA staff are able to provide further information.



41. Finally, Mr Kerr of the Committee referred to the evidence of Mr O�Gorman as supportive of the

AFPA position. Mr O�Gorman was particularly concerned with external review. In that regard, it is

clear that there is almost no difference between the two regimes as far as external review is concerned,

and whilst Mr O�Gorman was supportive of a higher level of external oversight, his evidence does not

support the proposition that employment under the AFP Act is preferred.

Conclusion

43. The CPSU concludes that there is simply no basis for the allegation that employment under the APS

Act is an inferior form of engagement with respect to integrity. The comparison above clearly

identifies that the short term fix put forward by the AFPA is nothing of the sort, and it stands revealed

for what it really is.

44. If anything more than APS Act employment is necessary, the recent amendments with respect to the

Ombudsman that apply to the NCA can apply to the ACC. The CPSU would support that outcome.

45. As such, given the general observations drawn to the attention of the Committee at the start of this

submission, and taking into account all the evidence received, the CPSU submits it would be

extremely damaging to back away from the employment regime currently contained in the Bill.

CPSU

17 October 2002


























