
The Government welcomes the report ofthe Parliamentary Joint Committee on fhe Xationai 
Crime Authority on the invoivement of the National Crime Authority in controlled operations. 
Controlled operations are an essential tool for investigating and combating serious criminal 
activity. It is important that the provisions which provide for the conduct of controlled 
operations are framed both to enhance the effectiveness of controlled operations as an 
investigatory tool and ensure that private rights are protected and powers are exercised 
properly. 

In recopifion of the need for improved controlled operations provisions, the Government has 
formulated proposals to amend the controlled operations provisions in Part I AB of the Crimes 
Act 1914. The recommendations of the committee have been considered in this context. 
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Government Response to Recom endation 1: Agree 

The Government has decided to adopt an approach to enhancing drug law enforcement 
strategies that s e e k  mtional consistency and draws together existing disparate State and 
Temtory practices. While it is proposed to pursue uniform Commonwealth, State and 
Tenitor)! controlled operations legislation in the medium term, the G o v e m e n t  sees merit in 
pursuing the enhancement of Com~lonwealth provisions in the first instance. 
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vernment Response to Recom 

As discussed in relation to recommendation I,  the Government proposes to pursue uniformity. 
The precise manner in which uniformity or consistency will be sought has not yet been 
determined. The question of conferring powers on the NC.4 under State laws will be explored 
in that context. 
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Government Response to Reco mendation 3: Disagree 

The Government does not favour a iuwtiered approach. Such an approach would unduly 
fetter law enforcement agencies, and add unnecessary complexity to the legislative scheme. 
Maintaining the same approval process for ail operations will ensure consistency and 
accountability and promote efficiency whilst providing operational flexibility. Both 
Commonwealth and NSW provisions currently employ a single approval process. The review 
of the NSU' provisions found no reason to alter the existing regime in this respect. 



The Govemment agrees that urgent applmtlon procedures should 
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Government Response to Reco a tbn  4: Agree 

The Australian Federal Police has established national guidelines in relatmn to the io~lduct of 
controlled operations. The guidelines are enforceable though disciplinary procedares 
available under an employment management regime and the Australian Federai Poiice 
(Discipline) Re,uuiations 1979. Appropriate training and education will continue to be a focus 
for all agencies. 

Government Response to Reco 

As previously noted. the Govemment has decided to adopt an approach to enl~ancmg drug law 
enforcement strategies that seeks national consistency and draws together existing disparate 
State and Territory practices. 'The recommendation wilr be addressed in that context, and will 
ultimately be a rna8er for the States and Territories. 

Government Response to Reco 

The Government is developing a proposal aiong these lines. 

Government Response to Recornmen ation 7 :  Agree 

The Government is developing a proposal to require an aathorising officer to be reasonably 
satisfied that a criminal'offence will be committed by the person or goup targeted by the 
operation, whether or not the operation takes place (thc 'no entrapment test'). Tne precise 
formulation of the test will be reviewed in the drafting process, taking into account the 
Committee's comments. 



Government Response to Reeo 

The Government is developing a proposal to modify the existing requirement in paragaph 
15M(d) that the authorising officer be satisfied that any narcotic goods that are the subject of 
rhe operation will be under the control of an Australian law enforcement officer at the end of 
the operation. It is instead proposed that the authorising officer be required to be reasonably 
satisfied that the operation will be conducted so as to minimise the risk chat any illicit goods 
involved in the operation will be outside law enforcement control at the end of the operation. 
The proposed formulation will promote improved operational planning but does not require 
certainty as to operational outcomes. 

Government Response to Reeo 

The Government is developing a proposal to amend to section 15 to require an authorising 
officer to be reasonably satisfied that the nature and extent of the suspected criminai activiry is 
such as to justify the conduct o fa  controlled operation within the parameters that the 
authorising officer proposes to authorise. This proposal is consistent with paragraph 6(3)(b) 
of the of the Law Ey'brremenr j(hnri.oiied Operations) Act I997 (NSW). 
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Government Response to Wecomnen 

In the course of developing proposa!~ for reforming controlled operations provisions, 
significant consideration was given to providing appropriate sysrems of accountability. 
Creating an oversight role for the Commonwealth Ombudsman was one option considered. 
However, oversight by,the Commonwealth Ombildsman was considered to be unlikely to 
yield hrther accountability beyond that which is already achieved by thc requirement to report 
to the Minister. It was also considered that the oversight function in respect o f  controlled 
operations would not coexist well with the Ombudsman's current role in respect of Australian 
Federal Police complaints, as there would be a possibility the Ombudsman's office may be 
called upon to investigate and report on ccntroiled operations procedures it had previously 
reviewed and approved. 



The existing controlled operations provisions require the NCA Chairperson and AFF 
Cornmissioner to report to the Minister and the Minister to table an annual sepori in 
Parliament. It is proposed to amend the Naialiotiai Crime Authorjp Act 1984 t.o revi re  the 
National Crime Authority to comply with a request by the Committee for information relating 
to an investigation or concerning the general conduct of the operations of the authority, uniess 
disclosure would be prejudiciai to the safety of persons or the operations of law enibrcement 
agencies. It is considered that these existing and proposed reporting requirements are 
sufficient and that an annual briefing by the Ombudsman is not necessary. Furthermore, as 
discussed in relation to recommendation 10, it is not considered appropriate for the 
Ombudsman to perform an oversight role in respect of controlled operations. 
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Got~ernment Response to Recorn 

The Government agrees that controlled operations are an essential too! for infiltrating and 
investigating a wide range of criminal activity. However, rather than specifying each type of' 
criminal activity, it is proposed to amend the controlled operations provisions to provide that a 
controiled operation may be conducted in respect of any criminal offence, the investigation of 
which fdls within the functions of the agency in relation to Commonwealth law. Such an 
approach is consistent with Lhe KSW Act, which does not iimit the range of criminal activity 
for which approval to conduct a controlled operation may be sought. 



The Government is developing a proposal under which a law enforcement officer will not be 
liable for any offence in relation to conduct that is undertaken for the pu 
authorised controlled operation and is within the'tems of the authorisation. The proposal 
imposes an additional limitation that the conduct must not involve the comiss ion of a sexual 
offence, or involve causing death or serious injury to a person. 

Government Response to Reco artion 13(ii): Agree 

The Goverment is developing a proposal with respect to immunity from civil liability that 
would protect the rights of innocent third parties. 

Government Response to Reco endation 13(iii): Disagree 

It is not considered necessary to make statutory provision for a right oirecove~y where an 
individual suffers loss or damage as a resuit of a controlled operation. The G o v e m e n t  is 
considering a proposal that would preserve applicable civil remedies. 

Government Response Po Reco endation 14: Agree in 

The Government agrees that the current 30 day timeframe provides insufficient time for l a w  
enforcement agencies to properly infiltrate and investigate organised and serious crime. 
However, it is considered that 3 months is also inadequate. The Govemnent proposes that 
thc period within which an authorisation may remain in force he extended corn 30 days to 6 
months, with provision for review of the authorisation after 3 months. in reviewing an 
authorisation the authorising officer would have to be satisfied that it is appropriate for the 
operation to continue having regard to the same considerarions relevant to the initial 



authorisation. Where the authorisation is not reviewed to assess ihe contmuing need for the 
operation, the authorisation lapses aid a new authorisation must be sought. 

The 6 month authorisation period iecognises that effective infiltration of crirnina! orghriisation 
may take many months or even years. The proposed extension takes into account the 
exigencies of deep infiltration of multi-faceted crime syndicates, while the provision for 3 
monthly review ensures that the conduct oEthe operation receives frequent, high level 
attention. 
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Government Response to Recorn 

The Government considers that retrospective authorisation is not consistent with the integral 
role of planning in Commonwealth controlled operations. Common law defences and 
prosecution discretion will apply in emergency circumstances. 

Government Response to Recom ation 16: Agree in 

The Government proposes to provide for the participation of persons who are nor law 
enforcement oi'iicers in controiled operations. It is not proposed to exclude ersons &om this 
possibility by reason that they are an informant or that they become involved by reason of 
their own criminal activities. The participation of an informant may he vital to the success of 
a controlled operation, and it may be difficult to secure their cooperation where prospective 
immunity cannot be offered. In this respect it is important to note that all non-law 
enforcement participants in a controlled operation. whether informant or otherwise. are 
subject to the requirement that the conduct for which immunity may be gvcri must be in 
accordance with the operation. and in accordance with any and all directions &en by a 
supervising officer. 


