SENATE RURAL AND REGIONAL AFFAIRS AND TRANSPORT LEGISLATION COMMITTEE
BUDGET ESTIMATES, 25, 26 MAY 2005 - ANSWERS TO QUESTIONS ON NOTICE

Department of Agriculture, Fisheries and Forestry

Australian Quarantine and Inspection Service

Question: AQIS 11

Topic: Citrus Canker Eradication

Hansard Page: 41

Senator O’ Brien asked:

Is there a judgment that the committee can see which would give us insight into the
reasons of the court?

Answer:

A copy of the Reasons for Judgment of the Federal Court of 17 August 2001 (Justice
Keifel) is attached.

A copy of the Reasons for Judgment of the Full Federal Court of 12 October 2001
(Justices Whitlam, Dowsett, and Stone) is attached.
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FEDERAL COURT OF AUSTRALIA
Pacific Century Production Pty Lid v Watson [2001] FCA 1424

ADMINISTRATIVE LAW — judicial roview — order info quarantine — goods likely to be
infected with quarantinable discases — meaning of “yikely” — content of procedural fairness o

sircumstances of case.

WORDS AND PHRASES — “Hkely™

Quarantine Act Igns (Cth)y s 35

Kiog v West (1985} 159 CLR 550 applied.

PACIFIC CENTURY PRODUCTION PTY LTD v STEPFHEN RONALD WATSON
¢ 178 OF 2001

WHITLAM, DOWSETT & STONE JJ
12 OCTOBER 2001
BRISBANE
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GENERAL DISTRIBUTION

N THE FEDERAL COURT OF AUSTRALIA

QI}EENSLAND DISTRICT REGISTRY Q 178 of 2001

ON APPEAL FROM A JUDGE OF THE FEDERAL COURT OF AUSTRALIA

PACIFYIC CENTURY _PRODUCTION PTY LTD

RETWEEN:
APPELLANT
AND: STEPHEN RONALD WATSON
RESPONDENT
JUDGES: WHITLAM, DOWSETT & STONE JJ

DATE OF ORDER: 12 OCTOBER 2011
WHERE. MADE: BRISBANE
THE COURT ORDERS THAT:

1. The appeal be disruissed.

The appellant pay #he respondent’s cOST3.

-2

Note: Setdement and entry of orders is dealt with in Order 36 of the Federal Court Raules.
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(GENERAL DISTRIBUTION

IN THE FEDERAL COURT OF ATUSTRALIA

QHEENSLANI) DISTRICT REGISTRY Q 173 of 2001

ON APPEAL FROM A JUDGE OF THE FEDERAL COURT OF AUSTRALIA

BETWEEN: PACIFIC CENTURY PRODUCTION PTY LID
APPELLANT

AND: STEPHEN RONALD WATSON
RESPONDENT :

JUDGES: WHITLAM, DOWSETT & STONE 3J

DATE | 12 OCTOBER 2001

PLACE: BRISBANE -

REASONS FOR JUDGMENT
WEHITLAM I

1 This is an appeal from a judgment of Wiefel § dismissing with costs an application for
the Administrative Dectsions (Fudicial Review) Act 1977 {“the

an order of review unider
into guaraptine given 10 the

ADIR Act™). The subject of the application was a1l order

appeltunt on 7 August 2001 by the respondent, Steve Watson, under s 35 of the Quaranting

et 1908 (“the Act™).

f the Australian Quarantine and Inspection

Service (“AQIE™) I the Department of Agriculure, Fisheries and Foresty ("the
er under the Aot Mr Watson ardered into

2 M Watson 13 & Brishane-based officer ©

Department™). He is also a quaranting offic

guarantine goody degeribed as follows:

wy Al cltrus and grape plants, and all plant material and plant products
Jerived from those plants, Ipcated on the property imown as Evergreen
Farms, Gregory Fhighway, Emerald, Oueensland.

2. A1l machinery and eguipment located on thed propersy that:

(a) has come into contact with any plants, plant material or plant
products referred 10 i Clause 1; or
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)  has traversed fields or blocks on that property used for cirus
ar grape production. "

He also directed that such goods be detained at Evergreen Farms for a period of $ix weeks

Frovm the date of the order and that they not leave the property.

Events Jeading up to the making of that order on 7 August 2001 are important because
she appellant complains that i was not afforded procedural fairncss. Those events

commenced in June 5001, AQIS provides a io]] free telephons number catled the AQIS

Redline Service 30 that members of the public can provide confidential reports of incidents of

une a telephone call was received

on the AQLS Redline in Cavberra from a person named Wayne who left his home telephone

Wayne said that the owner and ersployees of the gppellont ware involved In
smuggling plant cuttings info Augtralis and that the cuttings had been grafted to plants on a
enstand. Wayne said that be could show AQIS staff where those

suspected non-compliance with quarantine 1aws. On 12 ]

number.

property at Emerald in Que

plants wWere jocated and that he was prepared to give further information. The officer who

ook the call in Canberrs e-mailed details of his conversation with Wayne tp the Brisbane

office of AQIS.

Mr Watson assumed responsibility for investigating Wayaé’s allegations. He made
sorne preliminary inquiries, including ohtaining information about the appellant, its officers
On 13 July Mr Watson spoke by lelephone with the informant, who, by
4 as Wayne Donald Gillies. Mr Gillies told Mr Watson that he

this time, had been identifie:
er of Evergreen Farms at Emerald. He said thet this

and shareholders.

was employed as production manag

business produced citrus products, grapes, lychees, melons and pawpaws; that between

r 2000 “the owner of the property Philip Cea” had, without
cuttings from California, citrus and lychee cuttings from

China, pawpaw seeds from the Philippines and water melon secds from China; and that the

trees at Fvergreen Farms. Mr Gillies sent Mr Watson &

September and Novembe

quarantine approval, imported grape

cuttings had been grafied to vines and

sketeh plan of the property.

On 20 July Dr Vanessa Brake, & plant pathologist employed by AQIS in Brsbane,

furnished Mr Watson with a statement of disease sk in respeot of Evergreen Farns. She

eases could be introduced iato Anstralia on citras, grape and

stated that guarantinable dis
under s 66AF of

lychee cuitings. On 23 July Mr Watson applied to 2 magistrate for 2 warrant

3
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the Act in relation to Evergreen Farms and 8 warrant was issued to hirm that day.

The warrant was executed on ng July. Mr Watson gave & copy of the warrant 10 i

Michelle King, the appellant’s mansging director. He was assisted by 2 nurnber of AQIS

officers in executing the warrant. Mr Gillies was also present during the search. Citrus

cuttings and plants were taken for further inspection. However, Mr Watson was unable 1o
¢ imporied grape clippings had allegedly been grafted. He

pecame concerned that they had been maved from +he site where Mr Gillies indicated thay

locate the vines to which th

day Mr Watson handed Ms ng an order nto quarantine

had been planted. At about mid
the Act. The subject of the order was described as

purportedty made under 5 55A of
green Fayms — excluding an arca adjacent where cotton ig grown.”

Mr Watsor then examined the lvchee grafiings which (as Mr Gillies had previously informed

um) had all failed. Samples of the lychee plants were taken.

“Property koown as Fverg

7 Mr W -tson Teturned to Evergreen Farms on 27 July. He handed Ms King 4 further

e Act. This order was described as supplenimiary

order purportedty made under s 35A of th
to that given the day before, Mr Watson specifically directed that (1) quarantine sipns and

serfered with of soneealed, and (2) all citrus plapts of

markers were not o be removed, mie
s 182 were not 10 be removed o interfered with. He

plant parts within the biock designated a

also direoted that the © ‘goods” be detained and held under quaranting control “until further

advised by AQIS in writing”.
The sppellant’s solicitors faxed & letter to Mr Watson on 27 July. They camfiainad

about the indefinite period of {he quarantine of Evergreen Farms and of an estimate given by

d for examination of the samples taken from the

property. The Jetter questioned Mr Gillies’ motives 0 making his allegations in the Hght of

Mr Watson of the time likely to be require

what the solicitors described as the deterioration of his employment relationship with the

{That letter was acknowledged by a letter
roup at the Department’s office in Canberra.

appeliant. from Jenni Gordon, the MNational
Manager of AQIS™s Animal and Plant Program G

She provided specific information on the {me Jikely to be taken in testing the citrus and grape

samiples rernoved in the execution of the warcﬁ warrant. s Gordon's letier was not faxed 10

the appellent’s soliettors untd 1 August.)

9 in any event, on 31 July the appellant’s solicitors faxed a further letier to Mr Watson.
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I stated:

“We refer 10 our Jacsimile of 27 July 2001, and note we have not received d

response.

We make the following commenis:

1 Our facsimile of 27 July 2001 provided details of My Gillies’
motivations for making @ Jalse statement 10 YOU You have not sought
fo investigate these motives, natwithstending the severe ramifications;

Our facsimile of 27 July 2001 put you on notice that our client 1s
suffering substantial losses by reason of the indefinite quaraniing. An
‘mdefinite’ quardanting gives a substantially different impression 10
third parties than a quaranting with appropriate I imitations; -

e

3 Cur chient has now been informed by a supplier that It is 10l prepared
10 deliver supplics io the farm becouse it is concerned thatl the ruck
may become comtaminated. Additionally, comfractors engaged by our
client are demanding the immediate payment gf imvoices due to a belief

means our client will pever re-cpern.

that the indefinite quaranting
These are merely two examples of the. ~evere impact of the quarantine;

1, you have given no further indication &s to when the

4. Despite regues
or when the quaranling will be

testing of samples will be completed, n
fifred;

5. Giillies alleged that the relevanl comments by Mr Cea were made
berween Seprember and November 2000, Gillies” complaint was madle
approximately eight months later, in June 2001, 1t was then some six
weeks before the warrant was obtained, The matler was abviously not
wrgent and there was nothing preventing you Jrom undertaking a due

and proper investigazion of the allegations.

6. It was unreasonable for you 10 rely $0Zelgf upon the allegations af

Gillies in seeking to obtain the warraint, Al no fimg was Mr Cea or
any other employee of Evergreen Farms requested 1o respond 10
Gillies ' allegations. At no {tme heve you taken any S1eps &0 confirm or
cubsiantiate the allegations made by Gillies, other then [sic] o
conduct a search of the properiy under warrant;

We are instructed 1o apply 1o the Federal Court jor orders lifring (or at least
Timiting) the quaranting, under the Administrative Decisions {Judicial Review)
Act. Counsel has been instructed to draw the initiating application and we
are in the process of securing affidavit evidence from our client. We
anticipate having the application tisted on 3 August 2001 Please advise your
preferred address for service of the applicarion and the supporting material
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Our client may consider withdrawing the application in rthe event lhe
guarantine ix lified or or before 2 August 2061."

On 1 August the appellant commenced proceedings under the ADIR Act challenging
the orders made by Mr Watson on 56 and 27 July. The appellant filed with its originating
application an affidavit by Mr Cea, the person whom Mr Gillies alleged 1o have imported the
cuttings into Australia. Mr Ces is a Filipino and resides in Mamla. The appellant is a

wholty-owned subsidiary of & company, which holds the freehold title o Evergreen Farms,
and Mr Cea holds fifty percent of the shares in thal company. In hie affidavit Mr Cea said

that he had read Mr Watson's application for a search warrant contzining Mr (iillies’

allegations. He went on 1o deny those allegations, to give detajls of his visits 0 Australia in

2000, to-allege that Mr Gillies had illegally imported cuttings into Australia, and to Impugnd

Mr (5 1lies” motives, He soncluded:

“ 4t no time have I been asked by AQIS 1o respond to Al allegations made by

Gillies, nor was I given any opporfunity 10 discuss or answer the terms 07 [8ic] .
- easons for the guarantine. 1 have not been asked by AQIS to assisi n ity

imvestigations and no statemernt or comment has been sought from me. "

The sppetlant filed five other affidavite in support of its claim: one of its solicitor

annexing copies of the correspondence that 1 have mentioned above and a copy of AQIS’s

service charter (which undertook 10 provide s quaranting serv
Ms King, one of a plant molecular biologlst at the University of Sydney
and one of a consulting

ices with “openness” and

“fairness”), two of
commcn_ting o the timing suggested in Ms CGordon’s letter,
nis inspections of the citrus and grape crops at Evergreen Farms in
Ms King described the corporate set-up and physical
Watson and his party on 26 and 27 July, the

agmmamigt Teporting On
May and June 2001. In her affidavits
layout of Evergreen Tarms, the visits by Mr
impact of the quarantine on the appellant’s business and impugned the motlves of Mr Gillies.
In her main affidavit Ms King concluded:

“3f At no time have I been asked by AQIS o Sformally respond 1o the
necysations made by Gillies on 12 June 2001. Had I heen asked 1o

respond, ¥ would have informed AQIS thal:

371  Neither I nor the company ever imported info Australia any plant

material;

Gilles has motve for providing d Jalse statement;

L
™~
ta
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313 the gecousations on their face are unbelievable and uniikely, given that:

() Phillip Cea was only af the farm for a short period of tme 7
early September 2000 and had no other opportunity (between
September and November 2000) to bring 16 the SJarm the plant

material alleged.!

(b our irrigation system was not sufficiently completed berween
September and November 2000 to enable planting of the plarnt

material alleged;

(c) the months of October and November are 100 hot fo plant
cuttings or seeds, and i would be pointless to fmport anvthing

ar that time (i ar all);

(d) all of the company's crops dre available and ebtained iocally
and this can be confirmed By the company’s writien records
copies of which have been supplied 1o Hickey Lawyers and are
available jor inspection. AQIS did not request copies of these
purchase orders and invoices during their search;

(e} the major -vpermarket chains {with whom the compary hopes
to contraci jor the supply of fruit this season) are very specific
about the types and varielies af crops 1o be purchased and
accordingly there would be no point in introducing a new or

hybrid variery 10 the crops.

i) any curtings or seeds planted in September to November 2000
would he considerably bigger in size than all crops currently

on the property.”

y 1o the gppellant’s claim: one of
n 7 Angust. Dr Roberls was

Mr Watson filed two affidavits in repl

D W P Roberts made on 6 August and one of his own made 0

the Department’s Chief Plant Protestion Officer. He expressed his opinion on the Yikelihoed
sen Farms being infected

of the seized material and of plants, goods or equipment on Evergr

with a guarantinable disease or heing & source of infection with quch a disease. In particular,

) Roberts gave desails of those diseases declared by s 58 of the Quaraniine Prociamaiion
1908 o be quarantinable diseases that might exist in citrus cuttings from China and in grape

cuttings from California.

n his affidavit Mr Watson recounted the course of his investigation leading up to the
26 and 27 July. He also deposed that since
who had been responsible for

June and Noverber 2000. One

execution of the warrant at Evergreen Farms 01

hat date he had spoken lo two Inen kmown as “budders”

grafting of cuttings on to 1001 stock at the property betweern

TR B LIS A I ou h A
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Watson that cuttings used for grafting had been collected from
en Farms and that they had a peculiar smell

ies’ information that the cuttings had

of those men confirmed 1o Mr
a refrigerator in the residence at BEvergre
Mr Watson thought this was consistent with Mr Gill

upgled into Australia in bags of ten. Mr Watson also d
by Mr Cea and Ms King in their affidavits and

been sm gposed that he had put 1o Mr
Gillies the statements about his motives made

that My (illies had confirmed that {he information he had provided was true “in every

respect”. Mr Watson concluded his affidavit by saying:

“Having regard lo:

(a}  the observations which I made whilst at the Applicant's farm.
(b} the investigations which I have undertaken;

fch the advice which ] received from Lr Brake;

() the affdavit of William Phillip Roberts;

I have the view that the clrus and grape plants af -5 Applicant’s Farm at
FEmerald are likely to be infected by 4 guarantinable disease or diseases ..

aken into sccount the affidavits filed

He alse said that in forming that view he had read and t

by the appellant in support af its claim.

of 7 August Mr Watson’s golicitors faxed 1o the appellant’s solicitors

14 (n the morning
of the orders made on 26 and 27 July was not now

a letter indicating that the setfing aside

opposed. They continued:

the decision-maker rexmiainy of

¢ materidl,
rald are

o Hawever, having considered all th
lants at your client’s farm at Eme

the view thal the citrus and grape P
likely 1o be infected by quarantinable diseases.

~maker, has now considered the formarion
s farm, the fmvestigations which he has
undertaker, the advice wiich he has received from Dr Brake, ihe affidavit of
Dr William Roberts and the information you hove made available in these
proceedings, and has decided to issue @ further Order inte Ouarantine. ™

Mr Watson, the relevami decision
ne obtained whilst on your client

their letter a copy of the order made on 7 August.

The solicitors enclosed with
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15 Later that day the appellant was given leave to amend the proceeding already on foot

in order to challenge the new order. The hearing of the appellant’s claim for final relief was

expedited 10 COmMMERce On 13 August. The spplication was amended on 9 Aungust. The

prounds of the amended application were:

w7 4 hreach of the rules of notural justice occurred in relation lo the
making of the decision in that:

fe1) the decision to issue the order involved, inter alia, the reliance
by the respondent on g complaint by one Wayne Gilles [sicl, a
Fformer production manager of the applicant, made in excess af
six weeks prior to the making of the order thar Phillip Medina
Cea. a principal shareholder of the applicant, had, berweer
September and November 2000, made admissions 16 Mr Gillies
of breaches of 5 67(1) af the Quarantine Act 1908 “the Act”);

%) more than six weeks elapsed after the moking of the complaint
by Mr. Gilties until The obtaining of an offence related warrant
on 23 July 2001 and a subsequent search of the property;

‘e, theregfter, on 7 August 2001, but only afier challenge DY
Judicial review application in this Honowrable Court, 1he
respondent has signified that it will not oppose the setting aside
af two earlier quaranting orders made by him on 26 and
27 July 2001;

(4 on 7 August, prior to gving that signification, but without prior
notice to the gpplicant of the materiol upon which he proposed

10 aet and conclusions he thought epen on that material, and
without affording the applicunt an opportunity to be heard as

10 whether an order should be made, the respondent made, OF

at least purported to make the further order under the Aci the

subject of this amended application.

(e) in these premises the respondert was obliged 1o afford the
applicant an opportunity 1o be heard prior to making the
decision of 7 August 2001,

b further or alternatively, that obligation Orose from the

Joregoing, together with the published policy know af the
‘AQIS Service Churter’ of the Service of which the applicant
wos o moember of ‘ensuring people gef a fair g0 g

4. the decision was 0 unreasonabie that no reasonable person cowld

have mude the decision in 1hat 1he decision ls made on material that
does not logically admit of the Sformation af the opinian required (0 be
Sormed by 5. 35 af the Act prior 1o the muking of the order that
respondert has purported fo make,

the
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] there was no evidence or other moierial o fustify the making of the

decision.

10. the decision was based on an opirion as 1o a fac! namely, that the
goods the subject of the order were likely to be infected with a
guarantinable disease having is origins in plant material wrdawfully
imported from China or, as the case may be, California in the United
States of America, when in fact no such material had becn 30

imported.”

G The hearing before Kiefel J took place on 13 and 14 August when the affidavits I have

mentioned were read. Also yead in the appellant’s cuse Were further affidavit from each of

Mr Cea znd Ms King and an affidavit from Mr Darwin King, who was the other Mmaniging

director of the appellant. Each of these three deponents was cross-gxamined. Mr Watson

an affidavit made on 9 August by one of the
gust by Mr Gillies. Mr Gillies

also read in reply to the amended clair
wypdders”, Gerard Millers, and a long affidavit made on 10 Au

and Mr Watson were crogs-examined.

_ She observed in her reASONS for judgment that

17 Kiefel J pave judgment on 17 August
Tication for judicial review. {This

much of the evidence was of doubtful relevance in an app
to have been something of & polite understaternent.) In any
ce intended to show that all the grape plants on Evergresn Farms were
Her Hopow found that, in 50 far as this was relevant,

Ms King's evidence did not establish that proposition. In this appeal there has becn DO

appears o me event, Ms King

had given eviden

sourced from Australian SQUICES.

challenge to any of the primary judge’s findings of fact.

18 Referring to the grounds of the application, her Honour described the issues this way

(st [211)

“Apart from the ground referable 10 procedural fairness, it would seem (o me
that the main issugs are as 1o the nature of the opinion 10 be formed under
535 and as to whether there was an absence of evidence 10 Jound that

opiniorn.”

Section 35( 1) of the Act relevantly provides:

19

“4 guarantine officer may, by order in wriling, arder into quaraniing any
..goods (whether subject 10 gquaranting or noy). being or likely io be, in his or
hier opinion, infected with a quarantinable disease or quarantinable pest or d
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source of infection with o quarantinable disease or quarantinable pest.”

Kiefel T said that this provision posed a question as 10 the necessary level of

eatisfaction about the prospect of infection. On this construction issue, her Honour said

(at [23] - [28]»

“The applicant submits that for on infection with a guarantinable
disease to be ‘likely’ the officer must hold an opinion that # is ‘probable,
more likely than not, an “odds on chance™ and refers to the discussion by
Bray CJ in Australian Telecommunications Commission v Krieg Enterprises

Pty Lid (1975) 14 SASR 303, 309-13.

It is clear, and the applicant accepts, that the meaning fo be given [0
the word 'likely’ will be affected by ils statuiory contexr. Its ordinary
meaning has however been laken 10 he @ ““real and not remote” chance
regardless of whether it is less or more than 50 per cent’: Boughey v The
Queen (7986) {161 CLR 10, 21 per Mason, Wilson and Deane J. Gibbs CJ in
Sheen v Fields Pty Lid (1984) 58 ALJR 93, 95 endorsed the dvscription of d
dikelihood® gs ‘something less than probability but more than & remote

possibility’.

The abject of quaranting measures, by s 4(b) 'af the Act, Bs vuld to be:
¢ the prevention or control of the introduction, establizhment or
spread of diseases or pests that will or conld cause significant damage
1o hurngn beings, animals, plants, other aspects of the environment OF
economic activities.” '

The degree of harm that can be inflicted by the spread of diseases
brought inte the country can be readily appreciaied, as can the high level af
risk qf fection that many imporied diseases pose. In somse. cases phe
existence of a disease will not be apparen and examination or festing
required. The prevention or comrol of diseases would, it seers 1o me, be
rendered difficnlt and in some cases nol possible if a quarantine officer in
every case needed evidence to support @ probability of the exisience of disease
in imported planis or goods. No basis for such a level of satisfaction can be
found in the Act and tis objects. “Likely® in my view is here 10 be understood
in its ordinary sense. The cases, to which Senior Counsel for the respondent
has referred me, support the interpretaiion, in an analogous context of
environmental legislation, of ‘likely’ as involving & ‘real chance’ of poliution
or affect {Jarasius v Forestry Corrmission of New South Wales (No 1) (1985}
77 LGRA 79 Bailey v Forestry Commission of New South Wales (7 589 67
[GRA 200; Drummaoyne Municipal Council v Roads and Traffic Authority of

New South Wales (7989) 67 LGRA 155).

It is of course obvious that quarantine orders may be productive of
great harm {o individuals and businesses, The prospect of the existence o) the
disease must therefore be real and not only a remote possibility. To require

WINTER ELLISON- Py LEY Y ¢ e i 1
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mare however would seem to me to pul the individual above the wider staied
objects of protecion from disease which may affect many persons and
enterprises, and perhiaps the environment itself.

The risk of infection from a disease here is real and not remote in the
case af importations of citrus plants from China or grape vines from
California, or cutlings jrom such plants whick might be used in cultivation.
The information founding such an opinion was before the officer.”

Her Honour had earlier noted the view expressed by Mr Watson in his affidavit which I have

(Tt may also be remarked that, in cross-examination, Mr Watson

reproduced at [13] above,
ord “likely™ in s 35 meant “a

sid that, when he made the order on 7 August, be thought the w

hetter than even chance™.)

£ review was also pressed in the court below., This
of any infection at the time the order was

to the effect that, whilst

A “no evidenc ™ ground ©
concerned Mr Watsen™:. opinion as 1o the currency

made on 7 August. T appellant’s submission was, apparently,

there was evidence tha ae relevant guarantinable digeases could show s0me degree of

latency in symptom expression, there was no evidence that such a discase was likely to be o

existence nine months of mMoIe afier alleged introduction mto Australia when nothing had

become apparent on visual examination. In her Honour's view, this point was not squarely

raised in the amended application. and she said (at [29])

“  Were it not the fact that no issue has properly been raised on the evidence
concerning this ground, I would nof Be inclined to permit it to be raised in
final submissions Irany gvent, it seems 1o me something of a false issue. The
opinion stated By the officer implies currency of the disease. The opinion of
) Roberts, upon which Mr Waison relied, implied vhat the disease might be
present for eightees. months or more becquse that is the period nominated for
guarantine and even then the original materinl is usually withheld If it was
desired to establish thai a plant once affected might not remain 50 afier &
particular period, or that an absence of symploms on visual explanation in
Judy 2001 might bear upon the guestion, I was incumbent upon the applicant
ra produce evidence 10 that effect. Tt did not do so. »

as the alleged breach of the yules of natural justice was concerned, her [Honour

held that, unless real urgency i3 involved, persons likely to e affected by orxders into

antine under the Act should be given “some opportunity 10 put forw
0 be made.” She concluded on

So far
quar ard any explanation
or facts that they have and which ray bear upon the decision

this jssue (at [34] -~ 350

(51 e F A
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“ . In my view g more mecningfil opportunity could have heen afforded on
26 July to the applicant 1o identify fuctors which it hoped might weigh against
the making of an order and the acceplance that an Importarlon may have

pocrirred.,

In the present case however the matter proceeded beyond the First two
orders. By the time the third order was made Mr Watson had had the bensfit
of the matiers put Sforward by the applicant and says that he took them info
account. In these circumsiances i does not seem 16 me possible 1o say that

procedural fairness required more. .- "

Her Honour also said that in the present case, had the obligation to afford procedural fairmess

been breached “as at 7 August 20017, she would not have exereised the power of the Court

under s 16 of the ADIR Act to set aside the order made by Mr Watson on that day.

23 Counsel for the appellant submit that Kiefe! ] erred in her holdings on all three issues,

First, on the meaning of the word “lkely” in s 55(1) of the Act, they point to various

expressions used in other provisions of the Aot whicl, it is submitted, are more apt 10 convey

a “real chance” test than the word “likely™. Sucb ¢ gubmission mvites, in my view, an

entirely futile exercise. The Act has been amended many times over the years, bt the word

“likely™ has always been p.rf:sént ing35 1 need only say that 1 respectfully agree with

everything the primary judge said on this point of construciion,
On appeal, the “no evidence” ground was re-cast 50 as 0 depend on the alleged

o material for Mr Watson's opinion under & 35 of the Act

Counsel for the appellant rely on what Gummow 1 said in Minister jor Immigration and

Multicultural Affmrs v Eshete (1999) 197 CLR 61T al 657 [145] about reviewing the opmion

of a decision-maker “based on findings or inferences of fact which were not supported by

ahsence of logically probativ

some probative material or Jogical grounds™. This strikes me as an auempt {0 avoid the

requirements of s 5(3) of the ADIR Act, to which her Honour referred. In my view, whatever

may be the scope of review permitted under s 75(v) of the Constitution, if the jurisdiction of
f

Mr Watson to make the order was 10 ba challenged In the
in the amended application. This was not

present case, par (c) of s 5(1) of the

AR Act should have been expressly invoked
I agree with Kiefel J that Dr Roberts’ affidavit provided material for Mr

done. In any eveni,
d of review

he likelihoed of infection was a current risk. No groun

walson's opinion that t
under s 5(1) of the ADJR Act has been o

1ade out on this aspect of Mr Watson’s decision.

[0 T B S T e L IRl
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Counsel for Mr Watson do nol dispute that he was obliged to afford procedural

fairness to the appellant. So much may be assumed for the purposes of this appenl
(However, I may say that [ can conceive of marny Occasions
ot reasonably be required 10 give A person any opportunity to

5 of the Act. Furthermore, 83 4 safety valve, there

on inforrmaton received, could n

be heard before maling an order under s 3

ig an eX[Fress power conferred by s 6B to revoke any order made under the Act) In the

eounsel for the appellant singled out for criticism the fact that their client had no

present case,
davit, whick Mr Watson ook into

opportunity to compent 0o the contents of Dr Robert’s affi

account prior to making his order on 7 August.

It is trite that procedural faimess is a flexible coneept and that what is appropriate in

terme of natural justice depends on the circumstances of the case. 1 agres with Kiefel T that
no move was required of Mr Watson in the present case. A
instity =4, the appellant had the opportunity 10 make the response 10
_ Mr Cea and Ms King complained they were originally denied. Fw nermore, the
ence it chose about the crops 2 SVergreen

s a result of the proceedings it

Mr (illies that 18

solictto:.
lant was at liberty to tender whatever evid

\ diseases mentioned by Ms Gordon. It is not ne

appe
Farms and tt
the material in the affidavits filed by the appellant prior 10 7 August.
_ The order ultimately rmade by Mr Watson that day tock into

nlike the earlier orders, it did not

cessary to describe in any detail

It may be taken 1o have

put its best foot forward.

1 the informeation available to him &t the gme. U

account al
extend 16 the Iychee piants and was expressed 1o operate for a finite period.

Mo ground of appeal has been made out. The appeal should be disminsed with cosis.

| certify that the preceding twenty-
seven (27} sumbered paragraphs are
4 truc copy of the Reasons for
Judgment herein of the Hopourabie
Justice Whitlarn.

Associate:

Dated: 11 Qctober 2001

when a quaranting officer, acting
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RE. SONS FOR JUDGMENT
DOYWSETT I

28 1 have had the opportonity of resding the reasons prepared by Whitlam J and am in
bservations concerning the

substantial agreement with them. However 1 wish to make some o

question of procedural faimess.

20 The appellant complains that it was not told that the respondent proposed to make the
order made on 7 Auvgust and had no. gpportunity 1o comment upon certain of the material

upen which he acted. As pointed out py Whitlam J, the orders made op 26 and 27 July were

made pursuant to s 55A of the Act. This appears to bave been inappropriate as they
purperted to relate to real property. The section authorizes orders with respect to goods. This

was ope of the grounds urged by the appellant in its application for judicial review cf the

earlier decisions. The decision of 7 August was made pursuant to s 33,

30 Prior to the order made on 26 July, the appellant was awere of the substance of the
rsation during the

case being advanced against it. Quite apart from the content of any conve
search of the premises, Ms King received 2 copy of the material upon which the respondent

he search warrant, apparently prior to the first order into guaranting, or a

relied ta obtain t

N T Iy D SCRE G
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Jeast this is an available inference from pars 0 and 10 of her affidavit swom on 2 August

an(]. That material set out in some detail the nature of the allegations and incladed a report

by Dr Brake which sutlined the various disenses likely to be derived from the plant material

in guestion. The relevant warrant also outlined much of that material. The possibility of a

quarantine order was contemplated both in the warrant and in the supporting material. The

appellant therefore had an opportunity to put its case o the respondent, although the

opportunity was very Timited.

Angust, it is true that the appellant was not told i advance that it

at As tothe order of 7
portunity 10 be heard prior to its being made. It gseems

was 10 be made, nor was it given an op
that the respondent had formed the view that the earlier orders were invalid, perhaps for the
ave referred to above, and so agreed 1o their being se

g the further order. It iz alse true that the respondent acted

reason which Th + aside. He sought to

maintain the status quo by makin
on material other than material which had previously been made available to the appeliant,
ly deait further with issues

the affidavit from Dr Roberts. However this really

namely
¢ Brake’s report and in a letter from Ms Jenai Gordon which appears 1o

previously raised in D

have been sent on 1 August There iz some suggestion that Tyr Roberts’ affidavit was

designed to reply 10 certain matters which had been reised by the appellant in response 1o that

earlier material.
of sppeal that it had no opporiumty 1o

2y The appellant also complains o its notice

challenge the information supplied by Mr (#llies. This matier was not pursued in oral

M Gillies was present at the search on 26 July.
ce that he was the source of

grgument, perhaps because “here can be

%ittle doubt that the appeliant would have inferred from hig preset.

the respondent’s iformation concerning the alieged importation.

ay be some reguirement of procedural fairness

The respondent accepts that there m
5, although the extent of any such

Ly
il

al to the exercise of the power conferred by 83
As Whitlam J has observed, it is not difficult to Imagne
a suspected

incident
requirement is unclear.

cireumstances in which it would be quits inappropriate for notice to be given to
uation was comtenplated in a different context in

illegal importer of plant material, Such a sit
rennan J at 629 and Deane I af 633,

Kioa v West (1985) 159 CLR 550, per Mason I at 586, B
Hawever, assuming that the cireumstances of the presant
srements of procedural faness for present purposes. In

case were not of thal Tind, it is

necessary to determine the requ
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sonsidering that question it is fmportant to keep in mind the protective nature of the process

prescribed by §35. The evidence in this case demonstrates the potentially sovere msk to

importation of plant material. Tt is difficult to imagine any

Australian agriculiure from illegal
h a risk has been identified. The

sensible alternative to jmmediate guaranine once suc

condition precedent o making an order pursuant 1o $35 is an opinion held by a relevant

officer that particular material is, or 18 hkely to be, infecied with a quarantinable disease, If

pinion is formed, then the decision-maker has a residual discretion as to whether or not

such o
1o make an order. 1t is a little difficult to conceive of circumstances in which he or she would
not do so. '

34 Keeping in mind both the protective nature of the process and the fact that the

condition precedent is the formation of an opinion as to likslihoed, it seems unlikely that the

“to enter into a careful consideration of contlicting evidence, whether i be

e Tt follows that a “hearing™ or “cro:s-

decision-maker .
as to the alleged ymportation or as to risk of disess

examination” of * vitmesses” is not contemplated. For this reason it is of liitle assistance i

the appellant to p ot to the very short opporfunity given to it to respend to the allegatic:

made prior to the ordr on 26 Tuly, As Whitlam J has pointed out, there is power 10 revoke an

order once made. 1n most cases the protective purpose of the 5 35 procedure and the interests

erved by making gn approprigte guarantine

of the rileged importer will be reasonably well s
person to demonstrate an alleged basis for

order promptly and then permitting the relevant

revocation. This is pot to exclude the possibility that in some cases an jmporter may be able
to demonstrate decigively and quickly that the information upon which an officer proposes 1o

act is without foundation, but that would be g Tare case. How an officer should respond n the

face of such materi: | is a matter for determination upon the facts of the case in guestion.

The order made on 7 August was clearly foreshadowed by the warrant and the

il
Ly

material supporting the warrant, It ig, in effect, a narrower version of the orders made on 26

and 27 July. Although it was made under & different section from those orders, the relevant

opinion and the effects ars substantially the same. DBrennen J (as his Honour then WAHS }
observed in Kioa at 628-%:

i
ot necessavily to be held invalid because rhe

“Aedministraiive decisions are
filly observed. ™

procedures of adversary litigation are not,

n 7 August itself necessitated

I do not consider that the proposal 1o make the order 0
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further notice to the appellant. The material upon which the respondent relied did not go

nd that which had been communicated to thc appellant on 26 July and 1 Augnst. It

much beyo
that the appellant had little opportunity to respond on 26 July and by 1 Augusi, the
ace. The detsiled material filed in support of the judicial review '
Asg was

is true
earlier orders were in pl
t specifically designed to resist any further proposed order.
and as Whitlam 1 has observed, it may have reflected a
It iy curious that steps taken

application was 1o
observed by IKiefel J at firgt instance
misconception as to the namre of the jndicial review process.

ander such & misconception should be treated as submissions in connection with a proposed

order, but this is what has happened,

at the appellant bad no material to advance which was relevant

37 t ig relatively clear th
itg filed in support of the

1o the making of the order on 7 August other than that in the affidavi
At first inst.nce the appellant indicated that it would have

judicial review application.
nd planting scheduies and of the fact that both

wished to give evidence of certain invoices K

Michelle and Darwin King were lawyers. 1t is impossible 10 imagine how invoices and

for present purpos.s, have answered the allegations made by

planting schedules could,
point. The decision made on

Mr Gillies. That the Kings were lawycrs was guite beside the
e having regard to the material which had been filed by the appellant,

othing more which it had to qay which could

r io the making

7 Augmst was mad
albelt pursuant 1o a miscencepton, There was 1

conceivably have been relevant to the formation of the respondent’s opinion o

of the order.

24 Had the proceedings leading to the order of 7 August been judicial in nature the

appellant’s criticisms may well huve been persuasive.  Courts do not ususlly make orders

without formal nofice to parties who may be affected. Such a party is entitled 1o know the
case which he or she must answer and she evidence which is to be led. Cr ogs-examination of
witnesses is often necessary.  However these were not judicial proceedings, and that

has the conscquencas referred 1o by Brennan Jin Kica.

distinction
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_5.
T concur in the orders proposed by Whitlam J.

I certify that the preceding twelve
(12) numbered paragraphs are a troe
copy of the Reasons for Judgment
herein of the Honourable Justice

Diowsett.

7
Associate: ,%w( e

Dated: 12 October 2001
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IN THE FEDERAL COURT OF AUSTRALIA

QUEENSLAND DISTRICT REGISTRY 0178 of 2001 -

ON APPEAL FROM A JUDGE OF THE FEDERAL COURT OF AUSTRALILA

BETWEEN: PACTFIC CENTURY PRODUCTION PTY LTD
APPELLANT :
AND: STEPHEN RONALD WATSON
RESFONDENT
JUDGES: WHITLAM, BOWSETT & STONE JJ
DATE: 12 OCTOBER 2001
PLACE: B$RISBANE
REASONS FOR JUDGMENT
STONE I
40 { have had the advantage of reading in draft the reasons of Whitlam I. 1 agree with his
Honour’s reasens and coneur in tie orders he has proposed.
41 [ aiso agres with Dowsert J's cormiments about procedural faimess. The history of thig

matter is such that by 7 August 2001, when the orders under review here were made, the

gppellant had had ample time in which to make relevan{ submissions. In any event, as both

Whitlam and Dowsett JJ Lzve indicated, the nature of the mischiel addressed by the

Quamnffﬁa At 1908 (Cik) is such that there may well be ¢
it is insppropriate o give notice of an impending quarantine order.
12) and Deane J (at 633) emphasised that the

s, Brennan J (at 629) expressly

irenmstances of such urgency that

in Kioa v West (1985}

156 CLR 550, Mason J (ar 585), Breanan J{at6
content of procedura] falmess may vary with clrcumstance

conditioned his conclusion that a failure to give Mr Kioa an opporunity to deal with an
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adverse allegation was a breach of procedural fairness on there being no need {or secrecy or

speed in making the decision.

1 certify that the preceding two (2)
numbered paragraphs are a true copy
of the Reasons for Judgment herein
of the Honourable Justice Sione.

Associate! ZZ*'( /W

Dated: 12 October 200

Counsel for the appellant: J A Logan SC with ki O Plunkett

Solicitor for the appellant: Hickey Lawyers

Counsel for the respondent: D I S Jackson QC with © E Brown

Solicitors for the respondent:  Minter Ellison
Diate of hearing: & September 2001

12 Ooteber 2001

Date of judgment:






