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Dear Mr Harmer

James Ashby v Commonwealth & Anor (NSD 580/2012)

We refer (o the without prejudice discussions held betwean lawyers for the applicant
and the first respondent on Friday 21 September 2012,

We note that in addition to the lerms previously offered by the Commonwealth in its
letter of 4 September 2012, the Commonwealth also offered & surt of §1 5,000. We-
note that you elected not to put a counter offer of eny amount, aithcugh you did
indicate various terms which would need to be addressed if the matter were to resolve
without a final determination by the Court.

Given the impasse, we are instructed to make the following offer of settlement, We set
out brigfly the basis on which we have determined the amount of the offer,

Settlement offer
The first respondent is willing to rescive these proceedings if the first respondent and
the applicant agree to the following:
aj The first rescondent will foemally discontinue its application for summary
judgmant; _ _
b} The applicant will discontinue the Federa! Court proceedings against the first
respondent;
¢) The applicant and the first respondent will agree not to make applications for
cosls
d} The Cemmenwealth will pay the applicant $80,000 in setlement of his claim
against the first respondent; ‘
8} The parties provide appropriate releases lo each other from all claims arising
out of Mr Ashby's employment with the Speaker including claims made to the
Human Rights Commission and Fair Wark Australia (with the exception of
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claims for worker's compensation under the Safely, Rehabifitation and
Compensation Act 1988 which would still be availabie to Mr Ashby);

The Commonweatth will implement an improved education program for staff employed
under e Members of Farliament {Staffy Act 1984 concermning the process by which
issues of bullying and harassment can be brought to its attention and remedied, and
offer specific training for members and senators in relation to issues of sexual
harassment

Reasons for Settlement Sum

At present your client remains employed by the Commonwaealth. His employment with
the Commaonweaith will terminate if Mr Slipper ceases to hold the office of Speaker
(section 16{2) of the Members of Parliament (Staff) Aci 1884). This event will occur #
Mr Slipper resigns as Speaker, is replaced by another, ceases 1o be a member of
Pariiament or is not re-elected Speaker afler the next Federal election, Ona or other of
those avents Is TiKely 1o ocour,

Accordingly, the longest period your client can reasonably expect {o remain &mpieyeﬁ
with the Commonweaith is some time toward the end of 2013,

Qur client is not awara of any basis on which if can be said that the. conduct alleged by
your client has led to a reduction in his earning prospects for the pariod afler his
employment is terminated by operation of law.

Consequently, in our assessment there is minimal or no loss of income which has been
suffered, let alone suffered bacause of the: contravention of the Falr Work Act alleged.
In those circumstances we have allowed only a small sum for loss of income in our
offer and cannot see thal a court could take a different view.

In relation to othet economic lass the only substantiated loss is the treatment proposed
by Assaciate Professor Phillips. The treatment regime is somewhat open ended, but
the specifically quantifiable reatment totals araund $16,000. Allowing for a few
additional years of treatment and interest on the past econcmic loss, an amount of
$20,000 seems 1o he mare than fair,

We note that your client continues o complain (o you of blood in his urine, Given that
Associate Professor Phillps has expressed the view that this condition "is likely to have
a physical origin®, there appears 1o be no basis at all for linking this condition to the
conduct alleged in the proceedings even on the aoplicant's own case,

This then izaves the question of genera: damages and civil penalties which the Court
may arder.

Amounts for distress, hurl and hurniliation have been awarded in the past, and in a very
serious case where an employee had his employment terminated and was forced to
leave Australia, the amount of $7500 was awarded.
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In refation to civil penalties, 'n the same case where the sonduct was delibarate and
underteken n disregard of the Fair Work Act, a clvil penalty of $10,000 was imposed,

Accordingly, on & reasoned assessment of your client’s cess, the most he can expect
to recover if the matter proceeds to a judgment in his favour s in r of $37,500,
in order to avoid further costs, the first respondent is willing to pay $50,000, & sum
which exceeds any reasonable calculation of your client's loss based on decided:
cases. It doas so on the basis that the costs of continuing with this proceeding exceed
the ameunt in contes! by sweh an encrmous margin that our client is willing to pay &
small oremium for early resolution and in recognition of the fact that the matters sfleged

may have resulted in some small amount of future economic loss.

The amount offered does not in any way discount for the likelihood that your client wit}
not succeed. In our assessment there are significant problems in tastening primary
liability on the Commionwealth glven the nature of the reiationship between the
Cemmonwezlth and the Spsaker and the fact that the acts allegad were not authorised
in any way by the Commanwealth. However, in order to avoid the very signif‘mm
expenses associated with venfilating these issues at trial, the Commonwealth is
prepared to make an offer based on a worst case scenario analysis.

The offer is open until ciose of business on Friday 28 Septem_ber 2012,

Yours sinterely

Damien O'Donovan
Senior Qeneral Counsel

ct hir Peter Sipper
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