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Senator Webber asked:

a) Can the Department advise the arrangements that were entered into that led to the removal of Zheng Xi Yong from Australia?

b) Was the Department aware that an order was issued in the Local Court preventing his departure from Perth – and that all relevant authorities were informed of the order?

c) Is it not the case that the Minister’s office was also advised of the order, and that they assured the applicant that there was no way Zheng Xi Yong would be able to leave the country?

d) Has Zheng Xi Yong now been placed on the Alert List?

e) Does the Department plan to take any further action to rectify this situation?

Answer:

In dealing with the specific questions asked it is important to note that the Migration Act 1958 is unequivocal about the process applying to persons who are unlawfully in Australia.  This includes statutory obligations on officers to detain unlawful non-citizens (section 189 of the Act) and to remove them from Australia as soon as reasonably practicable (section 198).

The legislative scheme recognises some circumstances where immediate removal is not practicable – for example where the person is in the custody of an authority of the Commonwealth, a State or Territory unrelated to their immigration status.  Similarly, there are specific provisions relating to the administration of criminal justice, where criminal justice stay certificates or stay warrants are in existence.  

Commonwealth and State criminal justice stay certificates are issued where a non-citizen is to be, or is likely to be, removed or deported from Australia but the non-citizen’s presence in Australia is required to conduct criminal proceedings.  A court is also able to issue a criminal justice stay warrant to stay the removal or deportation of a non-citizen for the purpose of administering criminal justice.  There is no provision for the issue of such a warrant in respect of civil proceedings.

Most importantly however, section 153 of the Act is quite explicit in stating that other laws of the Commonwealth or a State do not prevent removal or deportation of an unlawful non-citizen, except where that law has been passed with the expressed purpose of preventing the operation of that section.  It goes on to provide that removal or deportation may not take place if it would breach an order of the High Court, Federal Court or Federal Magistrates Court.  

The legislative scheme applying to unlawful non-citizens and their removal from Australia is therefore quite comprehensive and imposes specific obligations with which officers of the Department must comply.

In that context, the answers to the questions raised are:

a) Mr Zheng was identified as unlawfully in Australia on 16 December 2002 and detained.  He did not apply for, nor did he appear eligible for, a bridging visa.  Prior to his detention Mr Zheng had sought the grant of a travel document from the Consulate General of the People’s Republic of China in Perth.  That document was subsequently obtained and arrangements made for his removal from Australia.  On 18 December 2002 Mr Zheng was escorted to outwards immigration clearance at Perth Airport.  At the clearance line he was stopped by officers of the Australian Customs Service because of a computer-generated warning that he was the subject of an order from Perth Local Court restraining his departure.  Both the Australian Federal Police and the Western Australian Police were advised that Mr Zheng would only be permitted to remain in Australia if a criminal justice stay certificate were issued.  The Western Australian Police confirmed that no warrant was in existence for Mr Zheng’s arrest and they had no interest in him.  He was then outwards cleared and later departed Australia
b) Yes.

c) Inquiries about Mr Zheng’s removal were referred to the DIMIA office in Perth for resolution.

d) Yes.

e) No.
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Senator Harradine asked:

"Legislation in the UK prohibits female genital mutilation (FGM) under the

Prohibition of Female Circumcision Act 1985.  Under this legislation a child

can be prevented from being removed from the UK for the procedure under

provisions of the Children Act 1989.

(a) Has the Department considered implementing any processes including

legislation to prevent children from being removed from Australia to undergo

FGM in another country?

(b) Has it considered any penalties, for example revocation of permanent

residency status for families who send their daughters away for this

procedure?

(c) Does the Department have any information on how often this may occur?

(d) Is there any way of inquiring into or checking the purpose of a visit to

a home country where the practice is common, where young girls are also

travelling, before issuing travel documents?"

Answer:

This question was transferred to the Attorney-General’s Department for reply.  Please see their question no. 137.
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Senator Sherry asked:

Firms providing litigation services to DIMIA

· Can the Minister confirm that law firm Clayton Utz was one of four selected in June 2000 to provide litigation services to his Department for the next three years?

· Is the Minister aware of the following:

· In April 2002 the Supreme Court of Victoria found Clayton Utz had failed in its duty to the court in the matter of McCabe vs British American Tobacco Services Limited (BATAS).

· The judge struck out the defence and found Clayton Utz guilty of the destruction of documents, severely reprimanding the firm’s recently retired national chairman.

· Can the Minister advise if he believes Clayton Utz is an appropriate firm to be engaged in the provision of legal advice to his Department and confirm that it acts professionally at all times in its dealings with its Department?

Answer:

· The law firm Clayton Utz was one of four selected in June 2000 to provide litigation services to the Department.

· On 6 December 2002 the Victorian Court of Appeal handed down its judgment overturning the findings of the Supreme Court.  The Court of Appeal found that there was no justification for the Supreme Court’s findings of improper conduct by Clayton Utz.

· My Department confirms that Clayton Utz has always acted professionally in its dealings with the Department.
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Senator Sherry asked:

Of the 1336 cases involving asylum seekers currently before the courts, how many are where an appeal has been brought by a party other than the applicant i.e. where the appeal is by the Minister?

Answer: 

Of the 1392 active matters before the courts involving asylum seekers as at 

19 February 2003 the Minister has filed 12 appeals.
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Senator Sherry asked:

Tourists working unlawfully
1. Is the Minister aware of reports that recruitment agencies in Sydney supplying accountants on a temporary basis have been employing tourists and others in breach of their visa conditions?

2. If so, are the reports true?

3. If so, how widespread is the problem?

4. Does the Minister have any plans to rectify the problem?

5. Is it correct to say that if these agencies are contractors to government departments then they are entitled to ignore the permanent residency requirements which would apply if these departments were employing people directly?

6. If so, what does the Minister think of such behaviour?

Answer:

1. My Department has been unable to locate any reports concerning this matter.

2. In view of the response to question 1, not applicable.

3. In view of the response to question 1, not applicable.

4. If Senator Sherry provides details of those reports the Department will investigate the matter.

5. The Department requires all of its ongoing and non-ongoing employees to be Australian citizens, or permanent residents who are seeking citizenship.  However, this does not apply to those employed by private sector government contractors.  Private sector organisations are not bound by the recruitment provisions of the public sector.  They can, therefore, employ people who are not permanent residents, but are obliged to ensure that all their employees have the right to work in Australia.

6. If Senator Sherry provides the information available to him on this matter the Department will conduct an investigation and take appropriate action. 
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Senator Sherry asked:

Di Lorenzo Ceramics

1. Further to the answer provided in QON 918, can the Department advise if it has completed its investigation into the possibility that some contractors undertaking work for Di Lorenzo Ceramics were employing people either in Australia illegally or working illegally?

2. If the Department has completed its investigation, what has it found?

3. What is the Department’s response to allegations that the company admitted to the CFMEU almost 12 months ago that it knew its sub-contractors were employing people illegally?

4. Why is that, despite this information being relayed to the Department, no action was taken against this company until the CFMEU indicated it would seek to have the matter raised in Parliament?

5. Can the Department also advise if they are aware of allegations that the director of this company has claimed that the reason the Department has, until recently, had little success apprehending people working illegally for him is that he relies on tip-offs from a departmental officer or officers regarding impending raids?

6. If this is correct, what action has been taken or does the Department propose to take against both the officer or officers and the company?

Answer:

1. The Department actively investigates all community information received about illegal workers in Australia and has conducted extensive compliance activity in the building sector.

For example, between 1 September 2002 and 31 January 2003, the Department located 162 persons working illegally in the construction industry in NSW.

The investigations done relating to illegal workers at Di Lorenzo Ceramics have resulted in a number of illegal worker warning notices being issued to tiling sub-contractors in the NSW construction industry.  However, it has not been possible to establish whether there is a relationship between these sub-contractors and Di Lorenzo Ceramics.  No further action against the company is currently being considered, as there is no evidence that it has been employing illegal workers.

2. See response to 1 above. 

3. The Department commenced investigating Di Lorenzo Ceramics in early 2001.  This investigation began on the basis of information received from community sources, including the CFMEU.  As part of their investigation departmental officers visited the premises of Di Lorenzo Ceramics and spoke with the management and requested a list of staff.  This list was then checked against departmental systems.  The checks on the status of the employees, and subsequent surveillance and checks on vehicle registration of vehicles entering the premises showed that all employees were either Australian citizens, permanent residents, or were legitimately in Australia and entitled to work.

Further community information was received that alleged that there were unlawful non-citizens who appeared to be employees of the sub-contractors who did the tile fixing work for Di Lorenzo Ceramics.  Further checking was done and, as a result, a warrant was obtained.  The warrant was executed on Monday, 9 September 2002.  It was executed early in the morning, at the time when the tiler sub-contractors were at the premises to pick up tiles.  Departmental officers interviewed 35 to 40 persons.  Of those, 6 were illegal workers.  

4. All information supplied to the Department from informants must be thoroughly checked before a warrant is obtained to search the premises.  As noted above, the Department undertook a thorough investigation of            Di Lorenzo Ceramics and acted when all relevant information had been obtained.

5. The Department is aware that an allegation was made.  This allegation was referred to the Values and Conduct Section of the Department for investigation.  This investigation did not find evidence to support the allegation.

6. Not applicable.
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Senator Sherry asked: 

Resources devoted to compliance activities

Further to the answer provided in QON 600, can the Department provide details of departmental resources (expressed as staff years) engaged in compliance activities to detect those in Australia illegally or working illegally for the years 1997-98 to 2001-02?

Answer:

The output component within Output 1.3 Enforcement of Immigration Law that is relevant to Senator Sherry's question is 1.3.3 Detection Onshore.  The information provided in the following table reflects the number of staff engaged in compliance activities within this component, which is predominantly concerned with the detection and location of unlawful non-citizens and persons in breach of visa conditions, as well as the improvement of employer awareness. 

Period




Staff Years (No. of staff)

1997-98





250 

1998-99





252

1999-00





222

2000-01





218

2001-02





272
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Senator Sherry asked:

Chinese and Koreans on fraudulent passports working in Australia

1. Can the Department comment on allegations that there are several thousand Chinese and Koreans working illegally in the Sydney construction industry alone?

2. Are the alleged numbers accurate?

3. What sorts of occupations have these people been found working in?

4. If so, what sorts of visas would these people have been given to come to Australia?

5. Can the Department comment on media reports that these people have been fraudulently obtaining Korean passports to assist their entry to Australia?

Answer:

1. There have recently been a number of Chinese and Korean nationals located working unlawfully in the NSW construction industry.  Between 1 September 2002 and 31 January 2003, the Department located 141 persons working illegally in the construction industry in NSW.  Of these, 57 were nationals of the Republic of Korea (ROK) and 58 were nationals of the People’s Republic of China (PRC). 

2. The Department has no indication that the alleged numbers are accurate.

3. Of the 141 persons located between 1 September 2002 and 31 January 2003 working illegally in the NSW construction industry, 64 were tilers, 46 were gyprockers, and 31 were labourers.  A further 21 dependants of these illegal workers were also subsequently located.

4. The majority of these Chinese and Korean nationals obtained Electronic Travel Authorities (ETAs) and tourist visas to travel to Australia. 

5. There is some evidence that document fraud has occurred.  This matter is under investigation by the Department.

Question Taken on Notice

ADDITIONAL ESTIMATES HEARING:   11 February 2003

Immigration and Multicultural AND INDIGENOUS affairs portfolio

(61) Output 1.3:
Enforcement of Immigration Law

Senator Sherry asked: 

Sarwari family

· The following questions follow on from questions taken on notice in relation to the Sarwari family (Committee Hansard p. 180):

· What was the cost of the charter flight to take the family from Launceston to the mainland?

· What would have been the cost if regular air services had been used?

· How many officers were involved in the process of transporting the family:

· In Tasmania?

· On the flight? 

· Between the flight and arrival at the Baxter centre?

· Why was this number of officers necessary?

· Were the officers Commonwealth employees?

· If any were not, what was the cost of their engagement?

Answer:

The cost of the charter flight was $11,660. 

Regular air services would have cost $6,381, which includes one way airfares for the Sarwari family and two return airfares for DIMIA escorts.  It does not include overnight accommodation costs in Port Augusta/Whyalla for the two escorts.  However, this option would have been less workable as flights travelling out of Launceston to Port Augusta are only by aircraft with limited seating capacity.  This, combined with the lack of DIMIA detention facilities in Tasmania that would allow the family to wait for available seating led to the enlisting of a charter service.  

Three DIMIA officers, two Tasmanian State Police officers and one Australian Federal Police (AFP) officer were involved in transporting the family in Tasmania.

Two DIMIA officers escorted the Sarwari family while they were on the flight.

One DIMIA officer accompanied by three Australasian Correctional Management staff, a nurse and two interpreters escorted the Sarwari family from Port Augusta to the Baxter Immigration Detention Centre. 

In Tasmania, DIMIA engaged the assistance of the AFP and the Tasmanian State Police because it was not known how the family members would react to being detained, whether they would be at the house, or what assistance they would need to prepare for the move to Baxter.  Hence, it was considered appropriate to have the allocated number of officers available.  Further, the assistance of the Tasmanian State Police was necessary as the Launceston Police Station was used as the central point to gather the family members.

All officers involved in escorting the Sarwari family were Commonwealth employees, with the exception of the two Tasmanian State Police officers.  At this point, DIMIA has not been billed by the Tasmanian State Police for the assistance of their officers.
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Senator Sherry asked:

Others

Although the overstayer rate for US and UK nationals in Australia is low, why is it that numbers of US and UK overstayers located is so low, ie. given that there are so many numbers of US and UK overstayers in Australia, the number actually located is a tiny proportion of the total? 

Answer:

In 2001-02 financial year a total of 17,307 overstayers and people who had breached their visa conditions were located.  Of these, 1,000 or 6 percent were UK nationals, and 367 or 2 percent were USA nationals.

A large majority of locations occur as a result of community information.  The number of locations of UK and USA nationals largely reflects the profile of information provided by the community.  However, the Department also augments community information with other sources of information in order to locate overstayers and persons in breach of their visa conditions, no matter where they are geographically located in Australia or what sector of the economy they are working in.  This includes datamatching with records held by other agencies.

The Department is developing new approaches to deal with overstayers and this is in its early stages, showing encouraging results in detection of overstayers, including those from the UK and USA.
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Senator Sherry asked:

Regarding the proposed excision of more than 3000 islands from Australia’s migration zone, the Australian Federal Police Commissioner told a Senate inquiry last year that he would prefer to have people smugglers drop their cargo on the Australian mainland.  

This is a far preferable way for us to go....If they're going to commit a crime in the way that they're sending them to Australia, we at least try and get them to send them where there's some infrastructure support for them.
Can the Minister advise if he agrees with the AFP Commissioner?

Answer:

DIMIA understands that the comments quoted by Senator Sherry came from the following exchange on page 30 of the Senate Legal and Constitutional References Committee Hansard of 6 August 2002,

“CHAIR 

…Are you anticipating that the vessels will now come closer to mainland Australia?

Commissioner Keelty—That would be what we anticipate for those vessels intending to arrive in Australia: rather than leave the passengers to the unknown fate of arriving on a remote island or reef, they would be forced to come to the mainland.

CHAIR—If people smugglers get more creative, that would make the job almost impossible for you, wouldn’t it? You have a fairly extensive mainland to protect.

Commissioner Keelty—That is right—and when I say that I mean that you are right about the mainland of Australia—but, as pointed out in the figures I gave in the previous answer, it is more difficult for us to send resources to remote areas, because of the lack of infrastructure. At least if they come to the Australian mainland there is the potential for us to do something about

them. The idea is to force them into the mainstream activity, and this is a deterrent to leaving passengers to their own fate on remote islands, where we have had people die.

CHAIR—It is good to see that someone cares.

Commissioner Keelty—We do care, and it does not matter whether they are the people smugglers themselves or whether they are the passengers. This is a far preferable way for us to go, instead of having them left on a remote island.

CHAIR—So, basically, you are saying you would prefer them on the mainland, that you think this legislation will bring them there and that they will then be more manageable for you.

Commissioner Keelty—Yes. In a nutshell, and I think you touched upon it, as we advance any policy in law enforcement, whether that be Immigration policy or otherwise, the flexibility of the people smugglers is the flexibility of most transnational criminals, which is the ability to work around the current legislation. We see this legislation as being a useful deterrent. The

whole object is to force people to come to Australia through the correct procedures but, if they are going to commit a crime in the way they are sending people to Australia, we can at least try to get them sent to where there is a some infrastructure support for them.”

These comments, when read in full, indicate that the Australian Federal Police Commissioner believes that the Migration Legislation Amendment (Further Border Protection Measures) Bill 2002 would deter people smuggling activities as, in order to provide their passengers with access to Migration Act visa application processes, people smugglers would need to bring them to mainland Australia and significantly increase the risk of apprehension by Australian law enforcement authorities.
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Senator Sherry asked:

Excision Proposal #2
Regarding the proposed excision of more than 3000 islands from Australia’s migration zone, in June 2002 the Canberra Times reported that Minister Ruddock’s spokesman confirmed,

that the Government had firm information about a boat from Vietnam, carrying just 34 people, and believed to be sheltering or refuelling in Indonesia.  He also confirmed the Government’s information had come in part from reports in the Indonesian press.
Can the Minister advise what has happened to that boat?

Is it the boat referred to in PNG newspaper reports of 17 July 2002 about three Vietnamese men who were part of a group attempting to make their way to Australia, and were forced to swim ashore after their boat sank?
Answer:

The vessel referred to in the Canberra Times report is not the same boat referred to in the PNG news article. 

The vessel referred to in the Canberra Times report was attempting to transit the Indonesian archipelago en route to either New Zealand or Australia. It was in extremely poor condition and suffered numerous breakdowns.

The vessel broke down in eastern Java in late July 2002 and was beyond repair. 

The boat has since been scrapped and the passengers were accepted for processing by the International Organisation for Migration (IOM) in Indonesia.  They are currently under IOM supervision in Indonesia.
DIMIA has established that the three Vietnamese referred to in the PNG newspaper reports were not from the boat of 34 people and that they had not been forced to swim ashore when their boat sank.

They were passengers on board a vessel that had been attempting to reach Australia in mid-2001 and were detained at Leti Island by Indonesian authorities. 

Seventeen passengers were on board that vessel when it departed Vietnam and all except 5 were detained at Leti Island.  Those detained were subsequently transferred to Tual Island.  The three Vietnamese discussed in the PNG newspapers were amongst the group detained in Indonesia.  They escaped from custody at Tual Island and made their way to West Irian before crossing into PNG.
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Senator Sherry asked: 

Regarding the withdrawal of APS on 29 July 2002 from the tender to provide detention centre services,

· Can the Minister confirm that neither he, any of his staff or any member of his Department discussed the possibility with APS of APS withdrawing from the bid?

· If any such discussions did occur, can the Minister advise the date of such discussions, the identity of the participants and details of the matters discussed?

Answer:

The issue of withdrawal was not raised with the APS ahead of the advice of 

29 July 2002 from the Commissioner of the Australian Federal Police, to the Secretary of the Department of Immigration and Multicultural and Indigenous Affairs, that he had decided that the APS should take steps to withdraw from the process.

Following receipt of the Commissioner’s letter, DIMIA staff contacted the APS to seek written confirmation, for probity purposes, of the APS’ withdrawal from the tender process.  That confirmation was provided in a letter from the APS dated 28 August 2002. 
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Senator Sherry asked:

SIEV X

· Can the Minister confirm that he told Channel 10 television in June 2002, regarding the sinking of the boat known as ‘SIEV X’,

Now we don’t know precisely where it sank – we never did …

· Can the Minister confirm that now-declassified intelligence documents prepared for him by his Department, dated 23 October 2001, clearly indicate that the boat sank approximately 60 nautical miles south of the Sunda Strait in international waters?

· Can the Minister confirm that he read these intelligence documents at the time they were prepared?

· If not, why not?

· If yes, can the Minister advise why he made such a claim to Channel 10 given the existence of these intelligence documents?

Answer:

My Department’s media unit has not been able to locate a record of an interview on Channel 10 television in June 2002.

The DIMIA intelligence note produced on Tuesday 23 October, four days after the vessel known as SIEV X sank, reflected Coastwatch advice that the vessel sank approximately 60 nautical miles south of the Sunda Strait.

This estimate was based on a probable southern Sumatra departure point, and an average sailing speed for such a vessel.  The vessel was also believed to have sheltered from storms in the lee of an island while en route.  This indirect route combined with storms in the area and the strong currents prevalent in the Sunda Strait, make it difficult to determine the vessel’s course and position.  Apart from the accounts of survivors, no subsequent information received by DIMIA further clarified the location of the boat’s sinking.

My office received the report from DIMIA on 23 October 2001, however, I was travelling interstate on that day.
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Senator Sherry asked:

Removal of failed Iranian asylum seeker

a) Can the Minister confirm that failed Iranian asylum seeker ‘Y’ was removed from Australia in 2002?

b) Can the Minister confirm that he arrived back in Iran eventually?

c) If so, can the Minister advise of his present whereabouts?

Answer:

a) Yes.

b) No.  

c) No.

[If Senator Sherry would like a private briefing on this case, a briefing can be arranged.]
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 Senator Sherry asked:

Monitoring of failed asylum seeker:

There have been reports that a failed asylum seeker was executed upon stepping off a plane in Iran from Australia.

a)
Does the Department know of the allegation?

b) If there is any truth in it, can the Department provide further details?

Answer:
a)
The Department has never received any information about this, beyond the allegation made in the press.  

b)
The Department has no information to substantiate that there is any truth in the allegation.
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Senator Sherry asked:

Departmental publication

· Can the Minister confirm that the ‘Protecting the Border’ publication was last published in 2000?

· Can the Minister confirm that it is still an annual publication?  If so, why has it not been published since 2000?  

· If not, how often will it be published from now?

Answer:

· The ‘Protecting the Border’ publication was last published in 2000.

· The publication has been redesigned to be a biannual publication.

· It is intended that the next edition of ‘Protecting the Border’ will be published in 2003.  The 2003 edition of ‘Protecting the Border’ will cover the financial years 2000-01 and 2001-02.

