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This facsimile branamission coniRins information. of £ private and confidential nature. Itis intended for
the person{E) named cbove. If received in error, please call the sender immediately on (03) 9613 7373.

Dear Mr Firani

Further to our telephone conversation today 1 have attached extract from
AEIO Bulletin no. 23, December 1999, on the guestion of whether pensions
declared 'absolutely inalienable’ by statute are subject 10 bank {ees.

I arm aware from earlier discussions with the Department that this is an issue
which has been raised from time 0 fime. Tt may be useful to have the
published view of this office. It is of course in no way binding but it
represents the approach this office t2kes in relation to this issue and the
rezsons for our approach. This approach is applied to complaints received

" from bank customers by us in our role as the altemative dispute resolution
scheme for Australian refail banks and their customers.

Ifyou have any queries please do not hesitate to call me on 03 9613 7310.

Sinc EI_‘E’];—/_/
e
, Flizabeth W entworth




TP] Pensions - 8125 Veterans' Entitlements Act - g66 Social Security Act
- pensions “absolutely inalienable” - whether prevents bank from
charging fees on account into which pension paid - statutory

mterpre’cation

The Ombudsman had o consider recently the guestion of whether banks are prev ented
by statute from charging bank fees on pensioner’s acCOUTTS. The following represents
the current view of this office on the question. The reasons are set out in detail to assist

sers of the Scheme.

The lspue

The issue is whether the words “bsolutely imaliznable” in section 125 of the Veterans'
Sntiflements Act (the Ac)mean that 2 recipient of a pension may not, by corniract or
ofherwise, agree to bank fees and charges being deducted from a bark account o
which the pension is paid. In other words, do the words prev ent the bank
appropriating mories ina pensioncr’s account: for fees and charges, even if the right to
do o 15 set out in the contract between the Park and its customer? A similar provision

appearsin the Spcial Security Act
The Statufory Provisions
Section 125 of the Act

0‘125.

(1)  Subjectio this Act o pension, allowance oY other pecuniary bencfit under this act 15
ghsolutely inalienable, wohether by way of, o7 in consequence of; sale,
assignment, chargt execution, bankruptcy 07 otherwise. [our emphasis]

@)  Atthe request of the pensioner o whom a service pension, a wife's service pension or &

cqrer’s service pension has been granted, o7 i nccordance with the Income Tax

Assessment Act 1936, Jeductions may be made from installments of that pension

payﬂble to the pensionar omd the mmounts 50 deducted shall be paid 1o the Commmissioner

of Taxation for the purpose of enabling the collection of tax that 1s, or T2Y become,
payable by the pensione?. . _




3) At the request of 2 pensioner 10 wham a pension has been pranted under this Act,

deductons may be made from installments of that pension to meet amounis payable by
the pensioner to the Deferce Serpice Homes Corporation under @ mortgage securing o
Joan made by that Corporation to the pensioner o7 1o the pensioner and the spoust of
that pensioner.”

Section 66 of the Social Security Act

“6b.
o, Subject to subsection (2) and, section 1359, age pension is absolutely

inalienable, whether by way of, or in consequence of, sale, assignment,
charge, banlauptcy oI otherwise [our cmphasis]

£2) The Secretary may make deductions from the installmendts of age pension payable to a
person where the recipient asks the Secretary:

(a) to make fhe deductions;
(b) to pay the amorts 1o be Jeducted to the Commissioney of Taxation. "

General Principles

A provision in a statuie ic to be construed according to established principles of
statutory interpretation, found in the common law and zlso in interpretation statutes

such as the (CTH) Acts Interpretation Act 1801.
Relevant Principles of Statatory Interpretation

As 2 general rule, a Court will always begin the task of stafirtory construction with the
view that words will be given their ordinary meaning, nnless the legislature has clearly
indicated otherwise?, The ordinary and natural me ing of a word may be determined
by reference 1o dictionaries, usually, but not exclusively, the Oxford English DicHonary
and the Macquarie Dicionary. 1f 2 word is a technical legal word, then. its established

Jegal meaning is usad unless 2 contrary intention clearly appears from the context.2

The effect of adopting @ particular constructon may be taken into account by & court in
a number of ways: :

1 Cooper Brookes (Wollengong) Pty Tid v Cmr of Taxation {Cth) (1981) 147 CLR 207 a1 304-5
2 Rarker v R (1983) 153 CLE 338 g




» If the practical CONSEqUENCES of & particular construction are curious and urlikely to
have been intended by paﬂiamant, then that construction onght not to be adopted;?

»  Mere inconvenience of resuit will ot of itself be @ pround for departing from the
ordinary and natoral sense of a word, but that ineonvenience of result may 2ssist the
cout in concluding that ant slternative constructon which is reasonably open is to

be preferred;?

» If the effectof a particular ~omstruction will be to render meaningless a provision in
the same statute, the Court will agsume that it was not Parlizment’s iIntention to do

50,

I¢ the intention of Parliament ic 4p override comrmon law rights, that roust be done
deatly and unambiguonsty;?

. Tf the ordinary meaning of 2 word will lead to 2 reclt that is manifestly absurd or
unreasonzble, extrinsic material may be aced in ascertaining the meaning’;

s In the interpretation of "beneficial” statutes, such as those relating to war service

entiflernents, any ambiguity in its provisions should be resclved by advansing the

remedy which the statute appears srtended to be resolved;? and

o Ttvil be assumed that cOIMON law rights are not to be affected, unless there is a
dear and nnambiguous statement © the contrary in the stamte.®

Definitions of ”Irp:—ﬂ_"l.cana'ble’J

1. Inalienability in propesty lawisa "chamcteﬁsﬁc of a right o7 benefif that the courts
will not aliow the hoider to transfer to mnother 0.

(Buildes) Pty Lid (1990) 71 LCRA 256 2¢ 262-3

-
3 Capricomnia Flectricity Board vjohn M Kelly
(Cth) [1981) 147 CLR 297

4 Cooper Brookes (Wollongeng) Pty Léd v Coe of Texatdon

35mifh v R {1994) 181 CLR 238 ot 348

¢ Sargood Bros v Commonwezlth (191011 CLR 5B =t 275
. 7{CTH) Acts Interpretation Act 1901 £15AB(1){B)E)

8 Holmes v Permanent Trusiee Co of New South Wales
- 9 Bighop v Chung Bros (1507)4 CLR 1262 at 1273
10 Bytigrworths Encyclopaedic Ausiralian Legal Dictionary.

Ltd (1932) 47 CLR 113 st 115,




Tnalienable; “Thal wohich is not transferable. For example, pensions and other social

security benefils are innlienable...as are the rights of 2 citizen.”

|15

3. Inalienable; “not alienable; that cannot be transferred to mnother” 12

4 Alienation of ncome in & taxation comtext means “The transfer by one person 1o
anpther, of the right to TeceTve income”. 2

The definitions are concerned with transfer. I something is inalienable it cannot be
sransferred to another. The context in, some of the definitions 1s 2 right to something, In
others it is the thing itself. In the context of section 125, the question remains what is it
that cannot be transferred? When referring to a pension, 18 +he statute referring to the
ertitlement to Teceive the money o the money itself?

Definitions of Pension

4 pension, according 10 the Macquarie dictionary is from the Latin pensio - payment,

and means:

s afixed periodical payment made in consideration of past services, mjury or 1oss sustained,
| merit, poverty etc . , ‘

. e qn allowance o annuity.
The Conrise Oxford Dictionary defines pension a8

“n regular payment mode by o governmerntt to people abome 4 specified age, touridows, o7
to the disabled...” o

Using the ordinary mezning of pension then, section 125 would mean that the payment
carmot be transferred to anpther.

Does this also mean that the money received by way of pension cannot be transferred?
The answer to this question depends, in part, on whether, and for how long, the money
paid by way of pension retains the character of 2 pension.

e —
11 Butterworths Encyclopacdic Australion Legal Dictionary
1 Macguarie Dictionary, s2€ alap Concise Oxford DictionaTy “ that cavmot be transferred t0 another.”

12 Nprman p ECT (1563) 109 CLR 5.




Judicial Consideration of the Issue

The issue raised by the complaint has not been considered by an Australian Court. A
cimilar isstie was considered however by 2 judges of the English King's Bench Division

in Jones & Co v Coveniry [1909] 2 KB 1029.

The case concerned retired pay of an officer of the Army under the Army Act 1881.
Section 141 of that Act rendered void any assignment of or charge onretired pay. This
had the effect of making the retired pay, or pension as it was described by the Court,
“inalienable”. The question was whether & garnishee order could attach to the credit

balance of an account into which the pension was paid.

Datling J. was of the opinion that;

“pension, when it has been paid to the person entitled ip receive it ceases ay longer o
bz pension; it has lost its character of pension, fust like dividends which, after payment,
lose the character of dividends. It becomes part of the pensioner’s prdinary maney. [
think, therefore, that this sum of 61.135.8d., which was the balance of pension monies

* paid to the bank and credited by the bank fo the defendant's account, had lost its
character of pension, and accordin gly it does ot come within the provisions of s. 141 of
the Army Act, 1881, It became an ordinary debt due from the bank to the defendant and
cam be attached under garnishee order.” .

Jelf ). agreed with Darling]. In His Honour's opinion the Master before whom the case .
had previously come had correctly stated the legal position when he said:

“] hold that when once the money reaches the officer’s barking account 1f ceases to be’
impressed with the characier of pensior; the only concernt of Parliament being fo see that
the mongy reaches the officer and is not intercepted on its way to his hands or account.”

The decision in Jones v Coventry is consistent with giving the words “pension” and
“3bsolutely inalienzble” mn section 125 their ordinary meaning but restricted
application - 2 pension is 2 payment that cannot be transferred to anyone else but once
the payment is made to the pensiorier, it ceases o be pension and becomes Money nthe
hands of the pensioner o1 a credit in the pensioner’s bank account which is in furn a

debt due from the bank to the pensioner.




Does Jones v Coventry Determine the Issue?

Jomes v Coventry 1s not determinative of the issue here. This is because:

1. Although Australian Courts are free fo fallow relevant English decisions which
.ze not in conflict with decisions of Australian Courts, English decisions are not
binding on Australian Courts.

2 Jones » Coveniry does not appear o have been considerad by an Australian
Court. ‘

3 While a decigion on particlar words will bind inferior courts on the

construction of those words in similar facts, comments made by judges on the
construchon of statirtes while of help, guidance and respect, cannot absolve the

duty of the court to exercise an independent judgment.4

The decision, and the analysis of the relevant legai principles by the judges in that case,
do not appear, however, 10 be in conflictwith any later decision of an Australian Court.
Thus, while not binding, the decision is, in the view of this office, reasonably '

‘ persuasive’.

The principles of statutory interpretation have zlsc, however, been considered.
Applying Pringiples of Statutory Interpretation

The “purpose” test

The long title of the Actis:

“ An Act to provide for the payment of pensions and other benefits o, and to provide
miedical and other freatment for, velerans and certain other persons, and for other

- purposes.”

% Opden Industries Pty Ltd v Lucas (1968) 118 CLR 113 at 127, referred to in Halsbury’s Laws of
Australia [385-150] . _




The purpose of the Act is to provide for the payment of pensions o veterans. A large
part of the Act 15 concerned with establishing who is entitled to a pension and in what
Ammount. Section 125 is consistent with an irtention to ensure that only those who are

entifled to 2 pension receive it. The stat
to provide guidance on the question irissue here.

ed purpose of the Act does not however appear

" Pension” is ot defined other fhan to mean a pension under Part Tor Part IV.

The other words used in section 125

Following the wards, “agbsolutely inaliengble” there are some examples given — “ephether
by way of o7 in CONSEUENCE of, sale, assignment, charge, execution, bankruptcy or otherwise.”

Althongh examples In 4 Commornwealth statute ate Iot 10 be tzken as exhanstive,'® the

examples may give an indication of the intended meaning of “absolutely tnalienable”.

Each of the examples used are events which could prevent the pensioner from ever
coming into PO5SESSION of the pension oT would allow another person to have an
interest in the pension itself They are not, apparently, concerned with the use to which

the money is put once it is received.

Consideration of the result

If section 125 means that pension payments cannot ever be ransferred to another, even
after they have been paid tO the pensioner, that would appear to have the result thata
pensioner could not by agreement use pension payments to pay obligations under
~ontracts entered into by the pensioner, such as the payment of bills or pay for services
or even necessities, That would be a manifestly absurd result, which is nnlikely to have

been intended by parliament.

Gection 125 can be given a INCTe limited application, namely that pension paymenis can
be transferred to another but only after they are received by the pensioner. That
interpretation would preserve the right of the pensioner o receive the paymernt and
would prevent funds being diverted away from the pensioner before receipt. The
question would then be, wher is the pension T8¢ eived by the pensioner - when it is paid

into a bark account, or when it is actually received into the hands of the account

holder?

e —_—

B (CTH) Acts Interpretation Act 1507 s15AD(a)




If Jores v Coventry 18 followed, the pension would be pro*tected until it was paid into any
relevant bank account but not frer. Under the analysis I that case, it would no longer

be pmtectad for two IEasons;

« It had been received; and

» Tt had ceased to be pension (and s0 was not covered by the statutory provision in

any event).

Tf this is 50, then, provided bank fees were debited to the account gffer the payment was
credited to the account, the fees would be a matter of contract between the account

holder and the bank.

Tf the pension payment were to be inalisnable untl physically received in the hands of
the pensioner, that is, withdrawn {rom the bank account irto which it was paid, the
effact would be that a pensioner corld not utilise facilifies such as divect debit
arrangements for payments of bills or for loan repayments. This would, at the very
least, be an inconvenient resuit. It1s difficult to conclude that it was one intended by

Parliament.

In addition, if a similar interpretation were applied to the same words in the Social
Security Act, sucha resilt would be in conflict with the provisions of 567 of the Social
Security Act which protects a #¢ayved amount” fromn a garnishee order but otherwise
recoenises that a gamisheelorder may be validly rmade in respect of 2 bank account into
whichage pension 18 paid. A gamishee order is a form of execaton, which in turn is
s of the examples given in relation to 2 pension being ” zbsolutely inalienable”.

Tt does not therefore appear to have been parliament’s intention to prevent fundsina
pensioner’s bank account being paid directly to a third party.

Is There a Distinction Between Bank Fees gnd Charges and Other Debits to the Account?

Bank fees and charges are nsually applied by the bark to an account under the Terms
and Conditions of the Account. The written Terms and Conditions form part of the
contract between the bank and ifs customer. By opening an account the customer 1s
saken to have agreed to the written Terms and Conditions.




The terms and conditions relating to fees and charges are not usually negotiable
although the bank may make a commercial decision to waive them in some cases.
Those terms and conditions can be varied by the bank provided notification 1s given to
the custormner. The requirements for notice of variations are set out in the Code of

Banking Practice.

O the face of it, banik fees are in the same category as any other debit to the account
which arises as a result of contract.

A complainant raised the argument that bark fees are not paid as a result of any real
agreement on the part of a cUStomeT. The argument js that there is no real choice
imvalved and so it is an involuntary payment. Another complainant said that the fees
effectively reduce the amount of pension which is actually received by the pensioner
and for that reason, amongst others, is conizary {o the spirit of the Act.

While in practice, there is little choice about the paymert of fees once a bank account is
opened, the payment of bank fees is essentially a contractual matter between the bank
and its castomer. There is, notionally, choice about whether to have pensions paid to an
account with a particular financial institution, althonch Iin practice most pensioners are
required to nominate an account into which pension is to be paid in order to recelve
payment!6, To that extent, fees are nsually unavoidable. But garnishee orders, which
result in “invaoluntary” payment, are not apparently prehibited by the statute 5o it is
Siffiewlt to conclude thet the fact of 2 payment being inveluntary or unavoidable, of
itself, would affect the interpretation of s125,

To the extent that barik fees reduce the amount of money available to a pensioner whose -
pension is paid into a bank account, that occurs as a result of bank policy to provide for
the payment of fees in its contract with the customer and is a relatively recent
development. ltis difficult to conclude that it was one within the contemplation of

Parliament when the legislation was introduced™.

1 5127A which provides that the Commisaion may direct that the pension be psid to an account; 5122(1A)
which provides that if the pensioner has not nominated s eccount, the pension is not be paid (with some

exceptions),
17 Similar provisions have beenin Socal Security legislation for most of the 20% Century.




Nevertheless, if if were the intention of Parlisment to Hmit a pcnsioner’s freedom to

contract once the pension i received, or to put contracts with a bank concerning fees
into a special categoIy. fhat would, in the view of this office, still require a clear and
unambiguous statemnent in the relevant 1eg1'slat'_ion. And if #t is the case that once a

pension is paid into 2 bank account it Joses its character as 2 pension, then the statute
does not apply in any event o what happens next.

Conclusion

The view of this office is that section 125 of the Act does not prevent a pensioner’s
account being debited -with bank fees provided those fees are charged in accordance
with the Terms and Conditions of the account, The reasons {or this view are as set out

above and are In sUIMMary that:

1. The Act is concerned with ensuring that a pension is paid to a person entitled to
receive it, and cnly to that perseny except in very limited circumstances?®.

The Act, and Int parﬁ:ular < 125 is concerned with paymemt of a pension to a

2.
pensioner, Tather than with the use to which it is put after receipt.

3, The zpplication of the principles of statutory interpretation to the relevant
words in 5 125 lead, on halance, o a conclusion that 5 125 does not prevent use
of pension payments once received.

4 The Act does not clearly and ynambiguously limita pensioner’s freedom to

' contract once 2 payment 5 received. :

5. Bank fees are paid as 2 result of the contract between a bank and its customer.

6. Although not binding, Jones v Coveniry is persuasive on the issue of whether

ensions retain their character 25 pensions in any event once paid into a bank
account. If they do not, thereis a strong argument that the provisions of section
125 of the Act will no longer apply. :

As is mentioned above, this issue has not apparently beer considered by an Australian
Court It may be, of course, that a court would reach a different view. Nevertheless the

above may be of assistance a5 indicating the view of this office.

18 5125 (2) de (3). See elsp 8122




