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Question: 
 
Senator Marshall asked in writing: 
 
(a) Can the transmittee employer make the offer of a job with that new employer 

conditional on the acceptance of an AWA?  
 
(b) Even to former employees of the transmitter who accept a job with the new 

employer?  
 
(c) Would this mean that the former instrument of employment of those 

transmitting employees does not transmit to the new employer? 
 
Answer: 
 
(a) and (b) 

No.  If the employee is a transferring employee the award, collective agreement or 
AWA that applied to the particular employee will transmit to the new employer, 
and the new employer will be unable to make the offer of a job conditional on the 
acceptance of an AWA. 
 
An employee is a transferring employee if: 

 
− he or she is employed by the old employer immediately before the time of 

transmission; and becomes employed by the new employer in the 
transmitted business within two months after the time of transmission; or 

 
− he or she is employed by the old employer at any time within one month 

before the time of transmission; and the person’s employment with the old 
employer is terminated by the old employer before the time of 
transmission for genuine operational reasons; and the person becomes 



employed by the new employer in the transmitted business within two 
months after the time of transmission. 

 
It is possible for an employee of the old employer to take up employment with the 
new employer in the transmitted business without being a transferring employee.  
For example, he or she could resign from the old employer and seek employment 
with the new employer in the transmitted business.  In this case, the new employer 
will be able to make the offer of a job conditional on the acceptance of an AWA, 
as is the case with any new, non-transferring employee.  

 
 

(c) Where a transmission of business has occurred and an employee is a transferring 
employee, the awards, collective agreements and individual agreements that cover 
the transferring employee will transmit to the new employer. 

 
 




