Senate Environment, Communications, Information Technology & the Arts Legislation Committee
ANSWERS TO QUESTIONS ON NOTICE

Environment and Heritage

Approvals and Legislation Division

Supplementary Budget Estimates 2002-2003, (November 2002)


Outcome:
1





Question: 35
Output:
1.4
Division:
Approvals and Legislation
Topic:
Blue Whales and Seismic Activity – Otway Basin
Hansard Page ECITA:  On notice

Senator Carr asked:

	1. On what scientific advice were the decisions made regarding specifically EPBC referral 2002/799 to allow seismic exploration, to mid December and then for a further month to 15th January 2003? 

2. On what scientific advice were the decisions made regarding the EPBC referrals 2002/775, 2002/811 and 2002/826 to allow seismic exploration to mid December?

3. Will the Minister ensure the specific research and advice upon which the decision was made, is available to the public for review?

4. Was Environment Australia in receipt of the results of ongoing scientific research by the Deakin University Blue Whale Research Program, that indicated that the Blue Whales would probably arrive in their feeding grounds (including the petroleum exploration areas P51 and P52) from the beginning of December?

5. Did Environment Australia produce a Blue Whale Migration Map for the use of industry, which indicated that the blue whales would be present in the area from early December? 
6. Was the detail in that map then changed to indicate blue whales would only be present from around mid December? When was that done, why was it done and how long was this inaccurate information made available to industry?

7. Did Environment Australia receive advice from the Blue Whale Research program which pointed out that the mid December date was incorrect?

8. Despite receiving this advice, did Environment Australia then continue to use the incorrect date of mid December, when finalising and releasing the Seismic Guidelines to industry?

9. If so, why? 

10. On what basis have they continued to ignore the key scientific advice, and the prescription provided in the draft Blue Whale Recovery Plan, which does acknowledge the early December likelihood of arrival.

11. In providing incorrect information to industry, is not Environment Australia putting industry at risk of breaching s.489 of the EPBC Act which prohibits the provision of false or misleading information to obtain approval or permit? 

12. Has EA received advice from the Deakin Program that on the basis of their research, seismic operations in December represent a risk of disturbance to feeding blue whales?

13. Did EA factor into their decision making on these referrals, that seismic surveys have been identified as a threatening process in both the Action Plan for Australian Cetaceans and the Draft Blue Whale Recovery Plan?


Answer:

1. The scientific advice included advice provided in a range of documents, including:

· the EPBC referral and subsequent information provided by Santos Ltd,

· comments provided by the Whale and Dolphin Conservation Society,

· comments provided by Dr Peter Gill, Leader of the Blue Whale Study, School of Ecology and Environment, Deakin University,

· the draft Recovery Plan for Blue Whales in Australian Waters,

· the Environment Australia Guidelines under the EPBC Act in relation to interactions between offshore seismic operations and larger cetaceans, and 

· advice provided by my Department.

2. The scientific advice included advice provided in a range of documents, including:

· the EPBC referrals provided by WesternGeco Pty Ltd, Santos Ltd, Essential Petroleum Resources Ltd and their consultants,

-
public comments received on the referrals (comments variously provided by the Whale and Dolphin Conservation Society and Dr Peter Gill, Leader of the Blue Whale Study, School of Ecology and Environment, Deakin University),

· the draft Recovery Plan for Blue Whales in Australian Waters,

· the Environment Australia Guidelines under the EPBC Act in relation to interactions between offshore seismic operations and larger cetaceans, and 

· advice provided by my Department.

3. The referrals, referenced literature, draft Recovery Plan and Environment Australia Guidelines are on the public record. The public comments on the referrals should be sought direct from the authors involved, namely Dr Peter Gill and the Whale and Dolphin Conservation Society.

4. Environment Australia was in receipt of research by the Deakin University Blue Whale Research Program that showed the possibility that individual Blue Whales could arrive in the feeding ground from the beginning of December.

5. The Environment Australia Guidelines on interactions between offshore seismic operations and larger cetaceans include a map indicating Blue Whales may be present in the Otway Basin from the beginning of December.

6. No.

7. Dr Peter Gill, Leader of the Blue Whale Study, School of Ecology and Environment, Deakin University, provided an overview of his data at a workshop in June 2002 indicating that a Blue Whale had been sighted in the area on 

4 December 2001. 

8. The date in the Guidelines was amended from “mid December” to “the beginning of December”in August 2002.

9. The date was amended to reflect new information provided by the Deakin University Blue Whale Study.

10. Neither key scientific advice nor the Draft Blue Whale Recovery Plan has been ignored by Environment Australia.

11. No incorrect information has been provided to industry.

12. Yes.

13. Yes.

Outcome:
1





Question: 36
Output:
1.4
Division:
Approvals and Legislation
Topic:
Blue Whales and Seismic Activity – Otway Basin
Hansard Page ECITA:  On notice
Senator Carr asked:

In the light of this, and the fact that the oil and gas industry is required to vacate the region during the residency of the less endangered Southern Right Whale during winter: 

1. How does EA reconcile its advice to the Minister to provide permission for seismic activity when the more highly endangered Blue Whales are present?

2. Is Environment Australia aware that the only widely recognised effective mitigation measure, is that of temporal closure of areas during the period that the blue whales are likely to be present?

3. Has Environment Australia received advice from the Deakin Program (and through submissions to the referrals) that the whales may be prevented from entering areas where they might otherwise feed?

4. If so, in what way and on the basis of what information did Environment Australia determine that impacting even a few critically endangered species may be insignificant?
Answer:

1. The action is not likely to pose a credible threat of serious or irreversible damage to Blue Whale populations or individual whales if it is taken according to the stringent measures set out in the decision.

2. Environment Australia is aware of adequate mitigation measures when the risk of encountering significant numbers of feeding Blue Whales is low.
3. Yes.
4. Environment Australia is satisfied, on the basis of all the scientific information available, that the 
action is not likely to pose a credible threat of serious or irreversible damage to Blue Whale populations or individual whales if it is taken according to the stringent measures set out in the decision.

Outcome:
1





Question: 37
Output:
1.4
Division:
Approvals and Legislation
Topic:
Blue Whales and Seismic Activity – Otway Basin
Hansard Page ECITA:  On notice
Senator Carr asked:

Given the information that is now available on Blue Whales:

1. Why did EA not require the proponents to avoid the earlier part of the blue whale feeding season – when they may be most at risk having just travelled some distance from Antarctica? 

2. Does EA not accept that every such individual of such a critically endangered species qualifies for protection under the EPBC Act?

3. Is Environment Australia in fact aware of the indications from the Deakin Program, that Blue Whales might be excluded at least 94kms from seismic vessels, as indicated by the aerial surveys undertaken during seismic activity in early 2000?

4. If so, how did Environment Australia apply this information in their decision making?

Answer:

1. The stringent measures set out in the decision will ensure there is no credible threat of serious or irreversible damage to Blue Whale populations or individual whales at the time of the proposed action.

2. The EPBC Act protects all matters of national environmental significance including listed threatened and migratory species and the environment in a Commonwealth marine area. The action is not likely to pose a credible threat of serious or irreversible damage to Blue Whale populations or individual whales if it is taken according to the stringent measures set out in the decision.

3. Environment Australia is aware of the results of the research by the Deakin University Blue Whale Study.

4. Environment Australia gave full consideration to the research by the Deakin University Blue Whale Study in its consideration of the particular facts and circumstances of the proposed action.

Outcome:
 1





Question: 38

Output: 
 1.4
Division:  
Approvals and Legislation Division
Topic:  
Statistics for referrals, assessments and approvals under the Environment Protection and Biodiversity Conservation Act 1999.

Hansard Page ECITA: On notice

Senator Carr asked:


As of 30 June 2002 how many referrals have been made to the Minister under the EPBC Act?

· How many of the referrals made to EA under the Act have been determined as needing ministerial approval?

· How many referrals were deemed as not requiring approval?

· How many are still awaiting determination?

· How many approvals have been issued by the Minister?

· How many of these had conditions attached?

· What sectors account for most referrals? 

· How many referrals came from the agriculture sector?

· How many of these required assessment in accordance with the EPBC Act? 

· Are you aware of the analysis undertaken by the WWF of the first two years of the implementation of the EPBC?

· Are you confident that the EPBC is being implemented effectively? 

· Are you aware of and can you provide information regarding quantification of the financial impact on farmers, people or enterprises in the agricultural sector of regulation of their activities under the EPBC Act since inception?

· Are you aware of claims made by NFF that the Act imposes “onerous regulations and costs on farmers” and “is causing farm management nightmares”?

· What is your response to concerns expressed by the National farmers Federation in light of this analysis?

Answer: 

As of 30 June 2002:

· 603 referrals had been made to the Minister under the EPBC Act.

· 167 referrals made to EA under the Act were determined as needing ministerial approval.

· 404 referrals were deemed as not requiring approval.

· 20 referrals were still awaiting determination of whether assessment and approval was required. Note that 12 referrals were lapsed or withdrawn before a decision was made.

· 34 approvals had been issued by the Minister.

· 28 approvals had conditions attached.

· Of all the sectors to make referrals, the Urban and Commercial New Development category had accounted for the most referrals. Other sectors with large numbers are with the Mining category, Land Transport category, and Tourism, Recreation and Conservation Management category all having over 60 referrals received since the commencement of the EPBC Act. 
· As of 30 June 2002, nine referrals related specifically to agriculture. Six of these did require assessment and approval.  Three did not require assessment and approval. As of 30 June 2002 one referral relating to agriculture had been assessed and approved. 
· Environment Australia is aware of the analysis of WWF of the first two years operation of the EPBC Act. 
· The EPBC Act is being implemented effectively.

· Environment Australia is aware of claims made about the possible impact of the EPBC Act on rural landholders, including the possibility of increasing costs. These claims are not borne out by the statistics provided above. Very few agricultural activities have been subjected to regulatory actions under the EPBC Act in the first two years of its operation. 

· Yes.

· Environment Australia is working with the National Farmers Federation to increase the understanding of rural landholders about the operation of the EPBC Act and, where necessary, to assist farmers in working with the Act in the most efficient way to meet its requirements.

Outcome:
1






Question: 39
Output:
1.4
Division:  
Approvals and Legislation 

Topic:
Penalties
Hansard Page ECITA:  On notice
Senator Carr asked:

a).
What penalty options are available under the Act?

b).
Have any of these been used?

c).
Mr Early, you have been quoted in the “Environment Manager” journal (Oct 29 2002) as making “no apology for running a cooperative compliance campaign and using education first”?  How long do you anticipate the education phase lasting?  Isn’t two years sufficient?

d).
Aren’t you concerned that the EPBC is gaining a reputation, on your watch, as being a toothless?

e).
You are also reported as saying EA doesn’t have an earmarked prosecutions budget. Has this constrained you in seeking prosecutions?  How long would an application to the Department of Finance take should you wanted to prosecute?

f).
Can you please provide a breakdown, by each assessment type, of the types of assessments that have been undertaken
Answers:

a)
The Environment Protection and Biodiversity Conservation Act 1999 contains over 100 penalty provisions. These apply in a diverse range of circumstances, including infringement notices for relatively minor offences in protected areas (fines ranging from $330), failure to obtain a permit for killing or injuring a listed species in a Commonwealth area (jail term of up to 2 years or a fine of up to $110 000, or both), and having a significant impact on a matter of national environmental significance (civil penalty of up to $5.5  million for a body corporate, or a jail term of up to 7 years for criminal offences).

b).
Penalties have been imposed for offences in relation to the international movement of wildlife and activities in protected areas.

c).
The Department regards the full range of educational, advisory and legal mechanisms available as part of a comprehensive compliance policy approach. This involves a mix of strategies ranging from basic communication activities at one end of the spectrum through to legal action at the other. Each of the strategies will be used in the administration of the Act as required in particular circumstances.  

Legal action will be considered where appropriate for individual cases, whereas educational activities are likely to be required on an ongoing basis.

d).
No. The Department examines all reports of alleged contraventions to determine whether the EPBC Act applies and whether the activity is likely to have a significant impact on a matter of national environmental significance. In many cases the incidents or proposals are considered not likely to have a significant impact and, apart from targeted awareness raising activities, no further compliance action is taken.

Where the impacts of a proposal are likely to be significant, the Department seeks to encourage referral so that formal consideration of whether the EPBC Act applies can take place. About 5% of all EPBC Act referrals in the 2001-2002 financial year were made as a result of, or following, compliance action by the Department. Consideration is given to an escalated response if a referral is not forthcoming.

A small number of investigations that may lead to either a referral to the Director of Public Prosecutions or direct legal action by the Minister are still in progress.

e).
Funding for investigation of potential contraventions of the Act is part of the Department’s budget allocation. Prosecution of criminal charges is funded by the Director of Public Prosecutions. In the event that legal action for a civil case requires a higher than anticipated level of resources, these will be sought from within the Environment Australia budget.

f).
Assessment Approach


No. of Decisions (2000-01 and 2001-02)


Preliminary documentation
50


Public environment report
7


Environmental impact statement
14


Public inquiry
0


Accredited assessment process*
31

*(including one proposal subsequently withdrawn by the proponent)

Outcome:
1





Question: 40
Output:
1.4
Division:
Approvals and Legislation Division
Topic:
Greenhouse Trigger in the EPBC
Hansard Page ECITA: On notice
Senator Carr asked:

· Has EA provided the Minister with a brief on the issue? 

· Has the Minister considered it yet? 

· The annual report says you are working towards completing consultation. 

· Who is this consultation taking place with? 

· Who have you spoken to so far and what was their feedback? 

· Please provide a chronology of consultations undertaken to date, including who participated and what their feedback was. 

· When will the consultation wrap up?

· What else is being done to advance the issue? 

· When can we expect to have a greenhouse trigger in the Environment Protection and Biodiversity Conservation Act?

Answer:

Both the current and previous Ministers for the Environment and Heritage have been fully involved in activities concerned with the development of proposals for a greenhouse trigger, including consideration of briefs.

Consultation on the possible greenhouse trigger has been continuing over a number of years. Work completed to date includes the release of a consultation paper for public comment in December 1999, the development of a model trigger in May 2000, and the release in November 2000 of a discussion paper and draft regulation. Subsequently in 2001 State and Territory governments were consulted on the form of the draft regulation. Key stakeholders have been consulted as appropriate throughout this process.

The views expressed by key stakeholders, State and Territory governments, and relevant Commonwealth Ministers are being taken into account in determining the form and timing of further consultation on the development of a proposed greenhouse trigger.

Outcome:
1




Question: 41
Output: 
1.4

Division: 
Approvals & Legislation
Topic: 
National repository for low level radioactive waste
Hansard Page ECITA: On Notice
Senator Carr asked:
The short listed consultants present soon to a "Ministerial Committee on Government Communications" (MCGC), 3 members of this MCGC are parliamentarians:

· Which Parliamentarians are on the MCGC?

· What is the date and time of the next meeting of the MCGC?
· In which States are the presently short-listed sites and in which regions of those States?

· What are the present land uses of the Commonwealth owned sites included in the short list?

· What effect is expected on these uses by placement of a nuclear waste dump?

· What are the selection and short-listing criteria for sites for the Store in the current study?  i.e. does this exclude or include sites within the Murray-Darling Basin, or sites above the Great Artesian Basin?

· What are the proposed radioactive waste transport corridors across Australia to these short listed sites?

· Through which ports does the Commonwealth propose that reprocessed or conditioned spent fuel wastes would enter Australia for transport to the short listed sites for the Store?

· What consultation, if any, has been conducted with State Governments or with Local Authorities over short listed sites for the Store within their jurisdictions?

· When does the Commonwealth propose to tell the State Governments and the effected Federal MP's of the areas being considered on the short list for the Store?

· Given that South Australia has legislation prohibiting the import, transport, storage and disposal of medium to high level wastes, and specifying the spent fuel reprocessed/conditioned wastes as prohibited. Will the Commonwealth respect this State legislation or do you still claim a 'right ' to override State legislation?

· By which specific act or acts and sections of acts does the Commonwealth intend to exercise to over-ride State legislation such as exists in South Australia since 2000?

· The Commonwealth had to rule out "co-location" of the Store and the Repository under community pressure in South Australia, will the Commonwealth also rule out having the two dump sites adjacent to each other?  In other words how close could the two dump sites be and still satisfy the commitment not to co-locate?

· With the preferred site for the Repository being Site 52A on State owned land at Evetts Field West near Woomera, and an adjacent Site 52 only a few kilometres away on Commonwealth owned land having previously been included on the short-list for co-located sites, is it the case that Site 52 is on the current short list for the Store?

Answer:

After discussions between Environment Australia and the Department for Education, Science and Training (DEST), it has been agreed that DEST will provide answers to the Honourable Senator’s questions, as they are the responsible authority.

Outcome:
1




Question: 42
Output: 
1.4
Division:
Approvals & Legislation
Topic:

National repository for low level radioactive waste
Hansard Page ECITA:  On notice

Senator Carr asked:

On the Repository:
· What preparations have the Commonwealth in place, or considered, for the potential that Minister Kemp does not allow the Repository to proceed, or is it assumed that he will?

· What consultation will the Commonwealth provide to parties with an interest in the proposed acquisition, including the South Australian government, pastoral leasees, traditional owners and Native Title claimants?

· Will the Commonwealth respect their opposition to the acquisition or override their rights?

· What "compensation" does the Commonwealth propose for parties with an interest in the site?

· How does the intended acquisition affect Native Title rights in the site?

· What preparations under this Public Relations Strategy are intended to convince South Australians that forced acquisition of a site for a nuclear dump, against the will of the South Australian Premier and Parliament and against the will of traditional owners, is somehow in our interest?

· The Communications Strategy p.1 refers to a Cabinet meeting in July 2002 directing that the communication Strategy including media campaign be developed - on what basis did the Cabinet decide, and what matters were taken into account, that this Communications Strategy, media campaign and expenditure of $300 000 of public funds was warranted and in the 'public interest'?

· Did all of the Federal Ministers from South Australia endorse this proposal at that meeting?

· Does the Federal Department of Science and your consultants accept that this 'leakage of concern' has already occurred to NSW following rural media coverage of the ACF release of 25 Oct 2002  "Outback NSW targeted as Reactor's Waste Dump" letting people know of inclusion of sites in NSW in the current site and short-list study for the Store?

· How 'concerned' would communities in other states and along the preferred transport corridor to the Repository from the Lucas Heights reactor have to be before they would also be targeted by the Commonwealth for a Public Relations exercise to change or dismiss their views?

Answer:

After discussions between Environment Australia and the Department for Education, Science and Training (DEST), it has been agreed that DEST will provide answers to the Honourable Senator’s questions, as they are the responsible authority.

Outcome: 
1




Question: 43

Output: 
1.4

Division: 
Approvals & Legislation
Topic: 
National repository for low level radioactive waste

Hansard Page ECITA:  On Notice

Senator Carr asked:

On the Repository:
· Noting that of a total of some 170 truckloads of wastes intended to be brought into South Australia to the Repository some 130 truckloads are of reactor wastes from Lucas Heights, including short-lived intermediate level wastes, to be transported out of southern Sydney through Katoomba, Barthurst, Orange, Dubbo, Cobar, Wilcannia and Broken Hill:

· Will the Commonwealth respect or override the concerns and opposition of these communities and local governments to transport of reactor wastes though their local areas and directly through many of their town centres?

Answer:

After discussions between Environment Australia and the Department for Education, Science and Training (DEST), it has been agreed that DEST will provide answers to the Honourable Senator’s questions, as they are the responsible authority.
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