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Outcome: 1.0, Output: 1.1 






Question: 128

Topic:  Radio-controlled plant and equipment

Hansard Page: ECITA 22

Senator  Johnston asked:

In terms of manufacturers, how many inspectors do we have out in the fields to ensure that people who are manufacturing anything that is remotely controlled are complying with the law?

Answer: 

The ACA has 81 inspectors, who are involved in a range of activities including compliance audits of manufacturers, suppliers and importers.
Outcome: 1.0, Output 1.1 






Question: 129

Topic: Radio-controlled plant and equipment

Hansard Page: ECITA 22

Senator Johnston asked:

I want to know how often the audit program is conducted. I would also like to know how many – I do not want the names of people – manufacturers the audit program looks at. If there is a group of recommendations from the audit program, I would be pleased to know what the upshot of the results of the audit is with respect to these devices.

Answer: 

The ACA conducts a rolling program of audits of manufacturers, suppliers and importers. The audits are selected according to the level of risk posed by different products. The objective is that all suppliers be audited over a five year cycle. 139 compliance monitoring audits were conducted in the first half of the current financial year.
The audit program does not result in recommendations. Where the program identifies an instance of non-compliance, the ACA undertakes action to secure compliance by the relevant party. 
Outcome 1.0, Output 1.2
 





Question: 130

Topic: Mass service disruptions

Hansard Page: ECITA 36

Senator Conroy asked:

Have the ACA ever rejected a MSD claim by Telstra?
How long ago was that?
Could we get the details of that?

Answer:
The ACA has never rejected an MSD claim by Telstra as it does not have the statutory power to accept or reject MSD Notices properly made in accordance with the CSG Standard. 

However in July 2002, Telstra delivered seven MSD Notices to the ACA outside the time permitted under Telstra’s carrier licence conditions. The failure to comply with the time limit was raised with Telstra by the ACA. As a result Telstra enhanced its processes to ensure compliance with requirements, amended and reissued the notices, and paid CSG compensation to affected customers.

Outcome: n/a, Output: n/a 






Question: 131
Topic: Pallarenda Land Sale

Hansard Page: ECITA 42

Senator McLucas asked:

I will not ask you what the amount of the contract is, because I think that is inappropriate. But, come Thursday, when and if the contract is settled, can you provide the committee with the name of the purchaser and the amount of the purchase price?

Answer: 

Purchaser - Landel Pty Ltd, Delland Pty Ltd, Sonmark Investments Pty Ltd and Morgo’s Turf Farm Pty Ltd ( as tenants in common in equal shares).
Purchase Price - $1,675,000 GST Exclusive

Outcome: n/a, Output: n/a 






Question: 132
Topic: Pallarenda Land Sale
Written Question on Notice
Senator McLucas asked:

1. What steps were taken to identify whether there were grounds for either a priority sale of the Pallarenda land, or a concessional sale?

2. Who was involved in that process, and who directed it?

3. Is there a prescribed process laid down for identifying whether these grounds might or might not apply to any land sale?

4. What were the grounds for finding that a priority or concessional sale was not applicable?

5. At what point did the ACA formally opt for a private tender sales process?

6. On whose advice did the ACA decide on this process ahead of other possible processes?

7. Who ultimately made the decision that the ACA should opt for a private tender?

Answers: 

1. The ACA reviewed the Property Disposal Policies of the Commonwealth as made available by the Department of Finance and Administration on its website
. A concessional sale may only be considered if there are grounds for a priority sale. The grounds for a priority sale are:

a. Where there is a former owner entitlement under the Lands Acquisition Act 1989
;

i. There was not a former owner entitlement for the property at Cape Pallarenda. The former owner entitlement set out in section 121 of the Lands Acquisition Act 1989 (the Act) only applies if the disposal of the property is likely to occur within 7 years of acquisition. The property had been owned by the Commonwealth since at least 1913. Additionally, section 121 of the Act only applies to property acquired under that Act or in the three years preceding the repeal of the Lands Acquisition Act 1955.

b. Where sale to State or Local Governments would facilitate other Commonwealth or co-operative policy initiatives or would protect other Commonwealth property interests;

i. ACA officers from Canberra and Cairns visited the Townsville City Council in November 2002 and met with the Director of Planning and Development. The meeting was to discuss the possible sale of the property. The Townsville City Council did not express any interest in acquiring the property or suggest that any further consultation was required with either the Council or the Queensland Government;

ii. The ACA consulted with the Townsville City Council on a second occasion in October 2004, before it made the decision to sell the property on the open market at full market value. The Townsville City Council did not express any interest in acquiring the property or suggest that any further consultation was required with either the Council or the Queensland Government;

iii. The Queensland EPA made a written representation to the ACA in December 2004 that identified a number of environmental issues that were subject to Queensland legislation. However, the ACA could find no linkage to Commonwealth environmental legislation or policies and hence no basis for a priority sale.

c. Where Commonwealth funded organisations seek special consideration in the disposal of surplus property;

i. No Commonwealth funded organisations sought special consideration in the disposal of the property. 

As none of the requirements for a priority sale were met, the issue of a concessional sale was moot.

2. The process was undertaken by the Manager of the Facilities & Services Team under the direction of the Executive Manager Corporate Management and the Acting Chairman. 
3. The relevant legislation is the Lands Acquisition Act 1989
 and the relevant policy is Commonwealth Property Disposals Policy
.

4. A priority sale may only be made in the circumstances set out above in the Commonwealth Property Disposals Policy and with the approval of the Minister for Finance and Administration. As none of the requirements for a priority sale were met, the ACA acted in accordance with the general policy of the Commonwealth and sold the property on the open market at full market value.

5. The ACA did not dispose of the property by way of a private tender process. The ACA disposed of the property by way of an open and competitive tender. 
6. The ACA decided to sell the property on the open market at full market value after consulting with the following organisations:

· Townsville City Council

· Queensland Department of Natural Resources and Mines

· Department of Finance and Administration

The ACA made the decision to dispose of the property by way of an open and competitive tender after consulting with the agent appointed to conduct the sale. 

7. The ACA did not opt for a private tender sale process. The ACA disposed of the property by way of an open and competitive tender. 

Outcome: n/a, Output: n/a
 





Question: 133

Topic: Pallarenda Land Sale

Written Question on Notice
Senator McLucas asked:

1. Please provide a chronology of any internal electronic, written, and verbal correspondence the ACA may have had with the Ministry and Minister(s) and the tenderers, in relation to the sale of the land, and this finding.

Mr Loney told the committee that there was no ground for Ministerial intervention, yet the Acting Chairman, Dr Bob Horton, told the committee that “we wrote to the Minister and informed her of what was happening and gave her the opportunity to intervene if she felt it was appropriate.”
2. Please provide the letter in which the ACA advised Minister Coonan that she had an opportunity to intervene. On what ground did the ACA consider that the Minister had an opportunity to intervene?

3. Why, in light of the controversy over the first sale of Pallarenda land in 1982 and the intervention of the former Prime Minister to ensure that the land was sold at a concessional price to the State Government for a conservation park, did you not consult the State Government?

4. Did any ACA officer ever communicate electronically, in writing or verbally, with any State Government representative, including officials of the Environment Protection Agency, about this matter?

Answer: 

1. There were a number of written contacts with Ministers and others between 13/12/04 and the resolution of this matter. It would not be appropriate to provide details of advice provided to the Minister. 
2. The ACA wrote to the Minister on 24 December 2004 to inform her that it proposed to sell the ACA land at Cape Pallarenda. 

The ACA considers the decision as to whether to provide a copy of this letter to the committee is appropriately a matter for the Minister. 

In its letter, the ACA advised the Minister that it did not believe that any of the requirements for a priority sale were met in relation to the land.

The ACA is a body corporate under the Commonwealth Authorities and Corporations Act 1997 (the CAC Act). It is not subject to direction by the Minister for transactions of a commercial nature (although the Australian Communications Authority Act 1997 does require approval by the Minister to enter into contracts with a value of more than $2M). The ACA did not believe that there was a legal or policy basis for any Ministerial action. Given the representations made to the Minister about the sale by State and Federal members of parliament and other interested parties, the ACA wrote to the Minister to inform her about the course of action that the ACA was taking. 
3. When the ACA made the decision to sell the land on the open market, it was not aware of any “controversy” or Prime Ministerial involvement in the sale of other land at Cape Pallarenda to the Queensland State Government in 1982.

The ACA consulted with the Queensland Department of Natural Resources and Mines about titles issues associated with the sale in October 2004. The ACA did not otherwise consult with the Queensland Government because consultation with the Townsville City Council in both November 2002 and October 2004 did not indicate any need for further consultation with local or state government.
4. No ACA officer communicated electronically about this matter with any representative of the Queensland Government, including any representative of the Environment Protection Agency.

There were however written and verbal communications with representatives of the Queensland Government. 
Outcome: n/a, Output: n/a

 




Question: 134
Topic: Pallarenda Land Sale 
Written Question on Notice

Senator McLucas asked:

1. Did Mr Mark Loney or any other ACA officer ever advise any State Government representative to submit an open-sum or zero-sum tender (ie. a tender that does not specify a dollar amount)

2. Did Mr Loney or any other ACA officer ever advise any State Government representative that on this basis the ACA or the Federal Government could commence formal negotiations with the EPA following the closure of the tender process?

3. Whose decision was it to go ahead with these discussions?

4. Who authorised these discussions?

5. Did Mr Loney or any other ACA officer have any contact, direct or indirect, with the office of the responsible Minister, or indeed the Minister herself, or any other Minister or a Federal Government department regarding these discussions or their subject?
Answer: 

1.
No. Mr Loney (Executive Manager, Corporate Management, ACA) specifically advised Mr Murray Whitehead (Manager, Environmental Planning, Townsville, EPA) that any EPA bid should be a conforming bid that met the requirements specified in the tender documentation.

2.
No. In response to a request by Mr Whitehead that the tender process be cancelled, Mr Loney advised him that:

· the ACA was not aware of any grounds for cancelling or terminating the tender process; and

· that if the tender process was terminated or cancelled (for whatever reason), the ACA would not be obliged to give preference to the highest (or any) bidder in any subsequent process.

3.
Mr Whitehead initiated the call to Mr Loney. Mr Loney spoke to Mr Whitehead in his capacity as Executive Manager, Corporate Management, of the ACA.
4
Mr Whitehead initiated the call to Mr Loney. Mr Loney spoke to Mr Whitehead in his capacity as Executive Manager, Corporate Management, of the ACA.
5.
The conversations between Mr Loney and Mr Whitehead were not the subject of correspondence or discussion between the ACA and any other parties, either directly or indirectly, until Michael Reynolds MP wrote to Senator Coonan on 16 February 2005 alleging that the EPA bid had been a conforming bid and that the EPA had been advised to submit an ‘open-sum’ tender. The Agent for the sale of the land has since confirmed that the bid lodged by the EPA was a non-conforming bid and could not be considered.
Outcome: n/a, Output: n/a

 




Question: 135
Topic: Pallarenda Land Sale 
Written Question on Notice

Senator McLucas asked:

1. The Commonwealth policy on the disposal of land states that all other priority sales including those in the above categories which have a potential political or social sensitivity, heritage or environmental significance, or which are likely to arouse State or local Government or community protest, require the personal approval of the Minister for Finance and Administration

2. Did the appropriate Minister personally approve the sale by private tender option?

3. Please provide details of the process by which this occurred.

The Commonwealth policy also states that a priority/concessional sale is allowed where sale to a local or state government would facilitate other Commonwealth or co-operative policy initiatives.

4. Does the ACA agree that the protection of the high environmental values of the land offered by the priority/concessional purchase of the land by Queensland for a conservation park would indeed facilitate the Commonwealth’s own environmental policy objectives?

5. Did the ACA take advice, legal or otherwise, on this possibility?

Answer: 

1. No question  
2. The land was not sold by private tender. The land was sold by public tender. The personal approval of the Minister for Finance and Administration is only required for priority sales. The land at Cape Pallarenda was not disposed of by priority sale. 

3. In accordance with Section 119 of the Lands Acquisition Act 1989, a delegate of the Minister for Finance and Administration considered and approved a “Form D” for the sale of the land at Cape Pallarenda. The Form D, Application for Authorisation of Property Disposal Proposal, was prepared by the ACA and forwarded to the Department of Finance and Administration.
4. The ACA was not able to identify any grounds for a priority sale of the land at Cape Pallarenda. Future use of the land at Cape Pallarenda is now the responsibility of the Townsville City Council and the Queensland Government in accordance with local planning regulations and state legislation.

5. The ACA consulted with the Townsville City Council in October 2002 and November 2004 and was not advised of any co-operative policy initiatives, either existing or proposed, that would be facilitated by a priority sale of the land.
Outcome: n/a, Output: n/a

 




Question: 136
Topic: Pallarenda Land Sale 
Written Question on Notice

Senator McLucas asked:

1. Please provide the name of the purchaser and the price paid.

2. Please provide copies of any correspondence, and details of any other contact, between the purchaser, the ACA and the Ministry and the Minister.

3. The ACA stated that it does not regularly dispose of land – that this was an unusual event. Given this, why did you not provide advice to the Minister beginning with the decision to dispose of the land and continuing through every step of the process, especially when it was clearly and obviously a highly contentious public and political issue?

4. Where will the proceeds from the sale go – consolidated revenue, the ACA, or somewhere else?

Answer: 

1. Refer to answer to question 131.
2. There was no correspondence or other contact between the purchaser and the ACA. The purchaser lodged a conforming bid with the Sales Agent and the Sales Agent subsequently accepted that bid on behalf of the ACA.
3. Consultation with the Townsville City Council in November 2002 and again in October 2004 did not provide any indication that disposal of the land would be a contentious issue.  The ACA is a body corporate under the Commonwealth Authorities and Corporations Act 1997. It is not subject to direction by the Minister for transactions of a commercial nature (although the Australian Communications Authority Act 1997 does require approval by the Minister to enter into contracts with a value of more than $2M). The ACA does not normally consult with the Minister about routine commercial transactions. As required by the Lands Acquisition Act 1989, the ACA did obtain approval for the sale from the Delegate of the Minister for Finance and Administration. The ACA did provide advice to the Minister after representations were made concerning the sale of the land.
4. The proceeds from the sale of the land have accrued to the ACA, which is a statutory authority of the Commonwealth.

Outcome: 1.0, Output: 1.1 






Question: 137

Topic: Smart numbers
Written Question on Notice

Senator Conroy asked:

1. The smart number auction system for freecall numbers that spell a word or business name commenced in 2004. Since that time a secondary market in these numbers has arisen. Did the Government contemplate that such market would develop?

2. Is it the Government's priority to maximise revenue to the Commonwealth from the sale of these numbers?

3. Does the scheme contain any safeguards, aside from those that apply to registered charities, to ensure that the numbers go to an entity with a connection to the name spelt by the numbers?

4. Is there any system of registration for traders in smart numbers?

5. Has the government considered proposals similar to the system that was introduced to deal with the problem of cyber squatting of internet domain names, so that entities with a connection to a particular number would be able to challenge the right of traders to the number?  

6. What is the government's view of such proposals?

Answer: 

1. Yes. The concept of a secondary market was flagged in the discussion papers released in October 2003 as an integral component of establishing the new allocative arrangements. Information about trading smartnumbers™ is also provided on the smartnumbers™ website. The arrangements for conferring rights of use (ROU) entitle the ROU holder to trade the ROU to another person or organisation.


2. No. The primary objective of the smartnumbers™ system is to enhance the allocative efficiency in the market for freephone and local rate numbers (FLRNs), in accordance with section 463 of the Telecommunications Act 1997. Consistent with this objective, no attempt was made to identify smartnumbers™ which could be relevant to particular companies or sought after phonewords. Rather, reserves were established on the basis of number patterns, or how many phonewords could potentially be formed from a particular smartnumber™.

3. No. Safeguards to ensure that numbers go to an entity with a connection to the name spelt are not considered to be practicable. Each number, from two to nine, keyed by a customer may have three or four letters assigned to it. Therefore, correlating a number to a single name is impractical. Numbers may also be attractive to customers because of a repetitive or meaningful numerical pattern irrespective of the phoneword.


4. No. There is no separate register for traders. However, the process is transparent because a list of winning bidders is published on the smartnumbers™ website. ROU holders may elect to publish their contact details on the Rights of Use Register which is available on the smartnumbers™ website.


5. Rights to use a smartnumber™ will be cancelled by the ACA if a service is not activated on the number at least once in any three year period. Once a service is activated on a smartnumber™, a new three year period will commence when the service is disconnected or cancelled. 

The requirement to use a smartnumber™ within three years prevents long-term warehousing of numbers (squatting). In addition, the three year period also allows businesses to secure a smartnumber™ for use in the future. The issue of ‘warehousing’ was canvassed extensively during the consultation period prior to the adoption of this provision.


6. It is the ACA’s view that suitable arrangements have been put in place to prevent warehousing of smartnumbers™ and that linking the ROU of a number to a phoneword is impracticable. A smartnumber™ may be linked to several phonewords and its intrinsic value may also be as a result of a repetitive or meaningful numerical pattern. The approach adopted for internet domain names could not be effectively applied for smartnumbers™.

Outcome: 1.0, Output: 1.2



 


Question: 138

Topic: VoIP 
Written Question on Notice

Senator Conroy asked:

1. At this stage does the ACA believe that major regulatory changes will be required to deal with the emergence of VOIP?

2. How are VOIP services being regulated overseas?  Does the ACA believe that there are any lessons that can be learnt from other jurisdictions?

3. When does the ACA expect to complete its report?

Answer: 

1. The ACA’s investigation, and complementary reviews by the Department of Communications, Information Technology and the Arts and the Australian Competition and Consumer Commission, have not been completed and it is premature to provide a definitive answer. 
2. In the European Union, the European Regulators Group (ERG) has issued a common statement on VOIP regulatory approaches. In line with the decisions of a number of EU countries that have held enquiries on the issue, the ERG recommended that VOIP services should be given access to geographic numbers and should be required to provide access to emergency services. A number of EU countries have also decided to allocate a non-geographic code for use where providers wish to offer services that are not linked to a specific area.

In Japan and Korea, VOIP services are understood to be provided on a separate number range. Other Asia-Pacific regulators are also in the process of considering how to treat VOIP and other IP telephony services. 
In the US, some VOIP services use numbers from the North American Numbering Plan.

In the UK, VOIP services are provided on geographic numbers and a special number range and there is no restriction on using either range from locations other than the fixed home location (ie. nomadic use). 
The overseas enquiries into VOIP services and how they are regulated provide some useful analysis but few firm guidelines because of the different market conditions and regulatory structures in those markets. Nevertheless, the ACA will continue to monitor these developments.
3. The ACA, after consulting with the ACCC and DCITA, expects to complete its report in the second quarter of 2005. 
Outcome: 2.0, Output: 2.1 





Question: 139

Topic: Regulation of premium rate services

Written Question on Notice

Senator Harradine asked:

1. I note that there are various reviews and Ministerial directions in relation to children accessing adult content using a mobile telephone. The simple question is, are children still at risk?  Have you stopped the risk?

2. I note that “Telstra has advised the Government that where adult audiovisual services are provided on 190 premium rate services without access controls, it will act to block those services. Telstra has also advised that it has taken such action in the past.”  Are other mobile telephone carriers also interested in protecting children?  Have they provided the same assurances as Telstra?  If so, who are these carriers?

3. I note that the Hutchison 3 network currently offers adult content. What practical barriers are in place to ensure that children do not get access to this content?

Answer: 

1. The ACA has taken deliberate actions to minimise the risk of children accessing adult content using a mobile telephone. The Telecommunications Numbering Plan 1997 prohibits the provision of text and visual adult and prohibited content on the 191, 193-197 and 199 number ranges. As such, the provision of adult or prohibited services on these number ranges would constitute a breach of the Telecommunications Act 1997. Should such a breach occur, the ACA would act appropriately to enforce the legislation.

The ACA is developing interim regulatory arrangements for text and visual mobile premium services, pending the outcome of a DCITA review that is considering appropriate longer term arrangements. On 16 December 2004, the ACA released for public comment a discussion paper and draft service provider determination. The ACA anticipates that a formal determination to regulate access to adult content will be finalised in 2005.


2. The ACA is not aware of any other mobile carriage service providers that have provided such assurances but, in any case, we would not consider such assurances to be relevant for 190 voice services. While some of the other mobile carriage service providers provide their customers with access to voice premium rate services on 190 numbers, Telstra is the sole carriage service provider supplying these services, and has a responsibility to ensure that adult voice content is not delivered other than on 1901 numbers. Telstra has assured Government that it exercises this responsibility.

Adult voice services can be delivered on 1901 numbers, but customers who wish access to the services are required to fill out an ‘Application for Access to InfoCall 190 Adult Services’ (available from Telstra’s web site at www.telstra.com.au/infocall/docs/infocall.pdf) and are assigned a PIN which must be used for each access to an adult voice service. Irrespective of a customer’s fixed or mobile network, Telstra manages the process by which a customer gains access to these services.


3. The ACA advised that that Hutchison currently uses processes to ensure that children do not get access to adult content on its proprietary content portal which include verification of the age of a customer seeking access and the use of a PIN for each access to adult content. Customers who wish access to adult content are required to fill out a ‘Premier Content Form’ (available from the 3 web site at www.three.com.au/documents/PremiumContentform_latest.pdf and www.three.com.au/documents/PremierContentform_prepaid_ddbbc.pdf), attach a copy of their identification and nominate an alphanumeric password.

� See http://www.finance.gov.au/finframework/commonwealth%5Fproperty%5Fdisposal.html


� See http://scaleplus.law.gov.au/html/histact/8/4194/top.htm


� See http://scaleplus.law.gov.au/html/histact/8/4194/top.htm


� See http://www.finance.gov.au/finframework/commonwealth%5Fproperty%5Fdisposal.html
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