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Question: 78

Topic:  Regional licence areas – local content
Hansard Page: ECITA 73  
Senator McLucas asked:  

Has the ABA received complaints from viewers in the regional licence areas about compliance with the new provisions? [relating to local content]
Answer: 

The ABA has not received any complaints about the new local content provisions.
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Question: 79

Topic:  Regional Commercial Television Licensees – Local Content Audit
Hansard Page: ECITA 74  
Senator McLucas asked:  

Can we go to the issue of local content and, in particular, the compliance of Southern Cross Broadcasting. Southern Cross Broadcasting produce news updates, but they also produce a weekly program—ostensibly a current affairs program. 

I suppose the audit will go to whether or not that is deemed to be local content. How will you judge, say, an article or an item on that program that has to do with the dipping of cattle in western Queensland? How relevant is that to Mackay?

Ms Maddock—If you let me—unless Andree can speak in detail about it—I will get back to you with the absolute details of what is required. 

Answer: 

Material of local significance must relate directly to a licensee’s local area or the licensee’s licence area. Therefore, a broadcast item on dipping cattle in Western Queensland would not meet the criteria for material of local significance if it was broadcast in Mackay. 

Schedule 3 of the Broadcasting Services (Additional Television Licence Condition) Notice 7 April 2003 (the Licence Condition) provides explanatory comments to provide further guidance for broadcasters about the practical applications of the Licence Condition (see QON 81). 
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Question: 80

Topic:  Regional Commercial Television Licensees – Local Content Audit Methodology
Hansard Page: ECITA 75  
Senator McLucas asked:  

What is the methodology of the audit to make those sorts of judgments?

Ms Wright—I understand that we are sampling them, Senator, but I do not have the exact information with

me. It is easy for us to provide that to you. We have commissioned an independent audit and we can give you the terms of reference for that.

…

Senator McLUCAS—Within that six weeks, you will request the licensee to provide you all broadcast

material that is relevant to the licence, and then your auditor will select from that? Or are you allowing the

licensee to provide you—

Mr Tanner—I believe so, Senator, but I think we would need to take that on notice.

Ms Wright—My understanding is that they are providing all material and then we will select from that.

Senator McLUCAS—And the ABA has identified which six-week block we are talking about?

Ms Maddock—That is my understanding, but can we get back to you on the methodology of the audit.

Answer: 

The audit of compliance with the additional television licence condition for regional commercial television services (the Audit) involves a ‘sample’ audit of four regional commercial television licensees. Each of the four licensees identified for the Audit is required to provide audiovisual copies of material of local significance broadcast in two local areas in one of their licence areas, as identified by the ABA. While licensees have provided audiovisual material for a 6 week period, the ABA is auditing a one week ‘sample’ of audiovisual material for 2 local areas for each of the four licensees, in the licence areas identified for audit by the ABA. 
The identification of the four licensees, the licence areas, the corresponding 2 local areas, and the time period for audit, are all determined by the ABA. In all cases, the ABA has written to the identified licensees requiring them to provide audiovisual material for a period that has passed to ensure that licensees do not receive advanced notification of the period to be audited.
The ABA engaged Valerie Hardy Productions (the Consultant) in October 2004 to conduct the Audit under instruction from the ABA. The Consultant will examine the records of each licensee in turn, progressively checking the points claimed for each local area against the corresponding audio-visual material and the written records of material broadcast. 

As each segment of broadcast material from a particular licensee is viewed, it will be checked against the Licence Condition criteria, and the corresponding written record of material broadcast and the points claimed for the relevant local area. 

The Consultant will submit a written report, to be considered by the ABA mid year. The Consultant’s report will detail the Audit results, including any discrepancies between allowable points and the points claimed by the four Licensees.
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Question: 81

Topic:  Regional Commercial Television Licensees – Local Content Audit Methodology
Hansard Page: ECITA 75  
Senator McLucas asked:

McLUCAS—I have only got a few more questions that I need to ask on this issue. Ms Maddock, you did say you would provide us with a copy of the terms of reference—

Ms Maddock—Yes.

Senator McLUCAS—I thank you for that; that would be good—and the criteria. The term is not regional relevance, it is local significance, so could you provide us with those criteria by which you ascertain what is locally significant.

Ms Maddock—Yes.

Answer: 

The ABA’s Local Content Compliance Audit Consultancy Request for Tender document detailed the objectives, or terms of reference, of the consultancy, as follows:

1. To assess whether material claimed by licensees appropriately meets licence condition requirements, including whether the licensees have achieved the correct amount of points. 

The ABA receives data collected from the licensees for the relevant reporting periods. This information will be provided to the successful consultant on engagement.

2. To assess whether material claimed by licensees appropriately meets licence condition requirements, including whether the points have been correctly calculated. 

The audit is being conducted to ascertain, at an early stage in the life of its implementation, whether licensees have an appropriate understanding of the licence condition. 

3. To assess whether material claimed by licensees appropriately meets licence condition requirements, including the definition of ‘local’ or ‘licence area’ material. 

A key aspect of this audit is assessing whether licensees have a sound understanding of the definitions of ‘local’ and ‘licence area’ material, and whether this understanding is reflected in their compliance with the licence condition.

4. To identify any systemic problems in compliance with the licence condition to enable any such problems to be rectified at an early stage in the life of the licence condition.

The audit should identify any common problems with licensee compliance with the licence condition.

5. To gather information that can be used to gauge the licensees’ understanding of the licence condition requirements and the effectiveness of the licence condition in providing audiences with local programming.

The objective of the licence condition is to provide regional commercial television audiences with appropriate coverage of matters of local significance. The audit findings will play a key role in assisting the ABA to assess the effectiveness of the licence condition in meeting this objective.

Schedule 3 of the Broadcasting Services (Additional Television Licence Condition) Notice 7 April 2003 (the Licence Condition) provides explanatory comments to assist licensees in the practical application of the Licence Condition (see ‘Explanatory comments’ reproduced below)

Schedule 3
Explanatory comments

(subsection 3 (2))

Comments on section 5 (Local areas)

3.1
The areas set out in Schedule 1 are based on the pre-aggregation service areas, but may have been adjusted to take into account matters such as:


(a)
the most recent Census data; or


(b)
the level of diversity within the areas; or


(c)
evidence of the way in which the licensee provides commercial television broadcasting services.

Comments on section 6 (Material of local significance)

Subsection 6 (1) 

3.2
The test of whether material is of local significance combines the subject and the way in which the subject is presented. Under this notice, material that interests people in a particular area is not automatically ‘material of local significance’.


For example, a report about ‘drought in Australia’ can emphasise the effect of the drought on the Australian economy, or on a local area, or on both. The effect on the Australian economy is likely to be of interest to people in the local area, but the absence of a local emphasis means that it would not be ‘material of local significance’.


Material can have both a national and a local element, and can have more or less local significance depending on how much emphasis is given to its relevance to the local area. Presentation and emphasis have a significant effect on whether the ABA will treat the material as being of local significance.

3.3
Most material of local significance is likely to be collected and prepared in the local area, using reporters and other resources located in the area. It is less likely that material prepared outside the local area, and distributed in a similar generic form to several licensees, will have an adequate local emphasis for this notice.

3.4
These are examples of material that relates directly to a local area:


(a)
material that relates to people or organisations in the area; 


(b)
material that relates to the activities of people or organisations in the area; 


(c)
material that relates to issues that arise in the area;


(d)
material that deals with the effects in the area of an event that occurs elsewhere; 


(e)
material that deals with people, organisations, events or issues that are of particular interest to people in the area, in a way that focuses on the interests of people in the area;


(f)
material that:


(i)
relates to a political matter or a matter of current affairs; and


(ii)
is in the form of discussion by, or statements or commentary from, people in the area; 


(g)
material about a sporting event that involves a person or team from the area;


(h)
material about a sporting event that involves a person or team from a nearby area, whose principal support base includes the area, or a significant part of the area;


(i)
material about market conditions that closely affect a major business activity in the area, such as prices of a commodity in an area where that commodity is produced on a significant scale;


(j)
material about an individual in whom people in the area are particularly interested because of an association with the area, such as the individual’s having grown up, or lived, in the area.


The examples are not exhaustive.

3.5
Material that relates to events that occur in a local area, but is not material of the kind described in item 3.4, may still be material of local significance. However, material that deals with the event itself (or with its effects generally), without relating the event to the local area, will not be treated as material of local significance.

Item 3.5 amended by the Broadcasting Services (Additional Television Licence Condition) Notice 7 April 2003 Amendment Notice (No. 1).


Paragraph 6 (1) (b)

3.6
Material of local significance may relate directly to the licensee’s licence area rather than relating directly to any particular local area within the licence area. Similar to paragraph 6 (1) (a), the test of whether material relates directly to the licence area combines the subject and the way in which the subject is presented.


In considering whether material relates directly to the licence area, the material is to be treated in the same way as the consideration of whether material relates directly to a local area, applying the comments in items 3.2, 3.3, and 3.5 to the licence area as a whole.

3.7
These are examples of material that relates directly to a licence area:


(a)
material that relates to economic affairs in the area; 


(b)
material that relates to government in the area; 


(c)
material that relates to social issues that affect the area.


The examples are not exhaustive.

Subsection 6 (2)

3.8
An announcement of information about a person or organisation that provides a service to the community in a local area is an example of a community service announcement.

Comments on Schedule 1 (Areas of commercial television broadcasting licences)

Abbreviations used in descriptions of local areas

3.9
The abbreviations refer to standard terminology used by the Australian Bureau of Statistics, as follows:

(C) 
=  
City

(A) 
=  
Local Government Area (excluding Cities)

(RC) 
=  
Rural City

(S) 
=  
Shire

(T)
=  
Town

Comments on item 2.3 of Schedule 2 (Points for material of local significance)

Item 2 of the table 

3.10
If material of local significance is repeated within an eligible period, the material will not accumulate points when it is repeated. An example is a news bulletin broadcast at 6pm and simply replayed at 10pm. 

However, 2 or more broadcasts of material of local significance in an eligible period will accumulate points if each subsequent broadcast forms a fresh editorial compilation.

Item 3.5 amended by the Broadcasting Services (Additional Television Licence Condition) Notice 7 April 2003 Amendment Notice (No. 1).
Item 3 of the table 

3.11
If material that relates directly to a local area is presented in a news bulletin or a news update in the form of a report about sport, business, weather, science, medicine or other specific subjects, the material will accumulate points as news that relates directly to the local area.


The traditional format of a ‘news bulletin’ is a program of 30 or 60 minutes, including advertisements. The traditional format of a ‘news update’ is a program of not more than 2 minutes that does not include advertisements. However, if other forms of news include material, in the form of a report about sport, business, weather, science, medicine or other specific subjects, that relates directly to a local area, the material may accumulate points as news that relates directly to the local area.
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Question: 82

Topic:  Regional Licence Areas – Local Content
Hansard Page: ECITA 75  
Senator McLucas asked:  

Senator McLUCAS—Finally, on the issue of non-compliance: if licensees of TV broadcasters are found to be non-complying, can you tell the committee what happens after that?

Ms Maddock—It is a condition which ultimately, through a number of steps, if you pursued it that way, could lead to loss of licence. I am not on top of what intermediary sanctions might be available so, if you are comfortable, I will take that on notice and will give you the full list of sanctions that might be available.

Answer: 

The audit is being undertaken early in the life of the new condition, largely for the purpose of ascertaining whether the licensees that are subject to the condition understand the requirements and are meeting those requirements in practice. For this reason, it is likely that the ABA would choose to discuss any compliance failures with the licensee concerned, in the first instance, with a view to effecting a change of practice.

However, if a licensee persistently failed to comply with the requirements of the Additional Condition, section 141(1) of the Broadcasting Services Act 1992 (BSA) provides that, if the ABA is satisfied that a commercial television broadcasting licensee is breaching a condition of its licence, the ABA may, by notice in writing, direct the licensee to ensure that the service is provided in a way that conforms to the requirements of the licence condition. 

Section 142 of the BSA provides that a person who fails to comply with a notice issued by the ABA under section 141 is guilty of an offence.  

Section 143 of the BSA provides that where a licensee fails to comply with a notice under section 141, the ABA may:

· by notice in writing, suspend the licence for such period, not exceeding 3 months, as is specified in the notice; or

· cancel the licence.
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Question: 83

Topic:  Internet Content Filters
Hansard Question: ECITA 79

Senator Harradine asked:  

How many ISPs have now signed up to this ladybird signal? I think it was 118 last time.

Ms Wright—We would need to check that information again with the IIA. However, we take an interest in the ladybird seal, and one of the things that we have asked them to come back to us with is that we consider the seal would be more effective if rather than just having the symbol of the ladybird it was also clearly labelled to indicate that it links to internet safety information.

Senator HARRADINE—Could you get the numbers that are involved with that? How many filters have been supplied by the ISPs to customers at the present moment?

Ms Wright—Do you mean the particular products on offer or the overall number of filters that they supplied?

Senator HARRADINE—The overall number. We want to know whether this voluntary system is working.

Ms Wright—I do not have that material with me. We would have to take that on notice.

Answer: 

The Internet Industry Association (IIA) advises that the following 10 Internet service providers (ISPs) display the IIA Family Friendly ISP ladybird seal: Telstra Bigpond, Optus, OzEmail, Austar United Broadband, UQ Connect, Westnet, G'day.net, Alphalink, True North and Planet Netcom.

The Australian Broadcasting Authority’s (ABA) own assessment of compliance with the Internet industry codes of practice by the 10 largest Australian ISPs, a copy of which has been provided to the committee, indicates that a further four ISPs provide consumer information and filter software in accordance with the codes. 

Data on the number of customers who have been supplied with filter software are not collected by the IIA or individual ISPs. However, research being undertaken by the ABA and NetAlert is looking at the various strategies and tools used by families to manage access to Internet content, including the use of filters. Preliminary findings indicate that both the number and proportion of families using filter software have increased significantly since 2001. The findings of the research are scheduled to be published in late April 2005.

Outcome 1, Output 1.2 





Question: 84

Topic:  Ownership and Control Test
Hansard Page: ECITA 81  
Senator Conroy asked: 

What is the ABA’s definition of the concept of beneficial ownership?

Ms Maddock—I am going to take that on notice 

Answer: 

The limitations on foreign ownership in the Broadcasting Services Act 1992 (the Act) focus on the concept of ‘control’ of a licence rather than ownership. ‘Control’ is defined in section 6 of the Act. It is a broader concept than ‘ownership’. The Explanatory Memorandum to clause 6 of the Broadcasting Services Bill, which introduced the ownership and control provisions states that the regime:

Emphasises ‘control’ more than ‘ownership’ thereby concentrating on the person who ‘pulls the strings’: ‘ownership’ of a company is merely one way of gaining control.

When the ABA makes a determination about ‘control’, the level of ownership or equity holding is only one relevant factor. The ABA considers all relevant factors on a case by case basis.
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Question: 85

Topic:  Anti-siphoning – 2001 report – World Cup Soccer
Hansard Page: ECITA 84  
Senator Conroy asked:

Senator CONROY—I think your recommendation said:

The ABA recommended that the list include each match in the Federation Internationale de Football Association (FIFA) World Cup tournament.

That was the actual quote. On what basis did you make that recommendation?

…

Ms Maddock—We can refresh our memories and get back to you on it.

Senator CONROY—Okay. What were the criteria that were used for any event, soccer included? What

were the criteria that you examined and made your recommendations based on?

Mr Tanner—I am sorry, Senator, but as this is a matter which, I understand, is already in the public domain I have not backgrounded myself on this for today. I will have to take this on notice.

Answer: 

In its 2001 Investigation into Events on the Anti-Siphoning List (the 2001 report), the ABA was subject to a Ministerial direction that it should:

have regard to the policy that an event should only be included in the Notice if the event has been consistently broadcast by free-to-air television broadcasters in the past five years.
The principal criterion the ABA used to recommend whether an event should be on the anti-siphoning list, was whether it had been consistently broadcast on free-to-air television in the last five years.
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Questions: 86

Topic:  Anti-Siphoning – 2001 Report – World Cup Soccer
Hansard Page: ECITA 85
Senator Conroy asked: 

Senator CONROY—If you could give us a breakdown of the criteria which you used to decide which sports or which events should be on the list.

Ms Maddock—Bearing in mind that it was advice to the government and the government made its own decisions on—

Senator CONROY—Sure. It is entirely the minister’s responsibility. I am doing my best to ensure that everyone knows that. In particular, I am interested in the analysis you did around the soccer World Cup.

…
Ms Maddock—But I will find out, Senator.

Answer:

In its 2001 report, the principal criterion the ABA used to recommend whether an event should be on the anti-siphoning list was whether it had been consistently broadcast on free-to-air television in the past five years.

The ABA further defined the concept of ‘consistently broadcast’ and adopted the following general principles:

· The event or some matches in a multi-match event is broadcast each time the event or tournament is held;

· The extent of coverage is substantially similar each year the event is held (or increasing in amount);
· Coverage of an event need not be live and in full to be ‘consistently broadcast’; and
· Highlights-only coverage does not mean ‘consistently broadcast’.

In relation to soccer, the ABA found that:

· soccer is a sport with a growing following in Australian audiences generally and matched Rugby Union in the level of interest in television viewing; and

· analysis of coverage of soccer events over the previous 5 years indicated that they were consistently broadcast on free-to-air television.
On this basis, the ABA recommended that the FIFA World Cup soccer tournament be retained on the anti-siphoning list. 
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Question: 87

Topic:  Anti-Siphoning – World Cup Soccer
Hansard Page: ECITA 85

Senator Conroy asked:

Senator CONROY—As you know, the government has listed the 2006 but not the 2010 World Cup in its revised list released last year. Do you stand by your recommendation that the World Cup should be included?

Ms Maddock—I would want to go back and look at why we decided that at that time and whether anything has changed.

Answer:

On the basis of the criteria used in the 2001 report and the evidence that existed at that time, the ABA stands by its recommendation regarding the retention of the FIFA World Cup on the anti-siphoning list. Whilst the ABA did not specifically refer to the 2010 World Cup in the 2001 report, the ABA recommended that the FIFA World Cup, as with most events, be retained on the list until 2006, pending a substantive review of the anti-siphoning scheme.

Since the 2001 report, the ABA has not been asked to provide any further advice to the Minister on soccer events, nor has the ABA examined or formed a view on whether soccer events have been consistently broadcast on free-to-air television.

On 9 March 2005, the Government announced the addition of the 2010 World Cup to the anti-siphoning list that commences on 1 January 2006.
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Question: 88

Topic:  Anti-Siphoning – Acquisition of Rights by Third Parties 

Hansard Page: ECITA 86

Senator Conroy asked:

Do you believe that the case for closing the loophole has been strengthened in the light of the events surrounding the Ashes, particularly, and any other cases?

Ms Maddock—I will take that on notice.

Answer
In its 2001 investigation, the ABA commented that it was not aware of information that the acquisition of rights by third parties (the ‘loophole’) was contributing to the loss of events to free-to-air television. The ABA left open the possibility of revisiting the ‘loophole’ issue if future monitoring of the anti-siphoning provisions revealed that the role of third parties had become problematic.

The ABA is not aware of any instances since 2001 where the acquisition of rights by third parties has contributed to a loss of events to free-to-air television. The ABA will continue to monitor this issue.
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