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Question: 95

Topic: Interactive Gambling Act – Geolocation Systems

Hansard Page: ECITA 100

Senator Allison asked: 

1. What sorts of investigations have been undertaken in the Department about geolocation systems that now enable web site operators to determine in real time the location of the player, which in effect weaken escape clauses 15(3), 15(4), 15A(3) and 15A(4)? Can you comment on that? Has that capacity been used to identify those operators? 

Answer: 

The Department continues to monitor international developments relevant to interactive gambling in Australia, including geolocation systems. The Department is aware of the rapid development of geolocation technologies and that a number of overseas-based vendors currently supply this software for application across a range of Internet and e-commerce activities, including online gambling.

While geolocation systems attempt to determine the physical location of online users, the Department is not aware of geolocation software capable of providing this information with complete accuracy. In some instances it is not possible to drive the level of online user location identification to a level of specificity greater than country location, and this may be compromised in certain situations. 
Given the development of these systems to date, it is uncertain what impact the use of geolocation software might have on the reasonable diligence defence provided for under subsections 15(3), 15(4), 15A(3) and 15A(4) of the Interactive Gambling Act 2001 (IGA). Subsections 15(4) and 15A(4) provide that a range of matters are to be taken into account in determining whether an Interactive Gambling Service Provider (IGSP) could, with reasonable diligence, have ascertained that their service had either an Australian-customer link or a designated country-customer link for the purposes of the IGA, namely: 

(a) whether prospective customers were informed that Australian law prohibits the provision of the service to customers who are physically present in Australia;

(b) whether customers were required to enter into contracts that were subject to an express condition that the customer was not to use the service if the customer was physically present in Australia;

(c) whether the person required customers to provide personal details and, if so, whether those details suggested that the customer was not physically present in Australia; 

(d) whether the person has network data that indicates that customers were physically present outside Australia:

(i) when the relevant customer account was opened; and

(ii) throughout the period when the service was provided to the customer; and

(e) any other relevant matters. 

To this end, paragraph (d) above takes into account that some IGSPs may have access to certain network data through software such as geolocation systems while others may not. Accordingly, it is one factor to be used in determining reasonable diligence.

The Explanatory Memorandum to the IGA notes that that 'in determining whether the use of geolocation software programs or other monitoring systems constituted reasonable diligence, regard would need to be had, amongst other things, to the technical and commercial feasibility of using such programs or systems' (p54).

An assessment of the impact of geolocation technology on the regulation interactive gambling services will be provided in the context of the review of the IGA. The review, required under section 68 of the IGA, will examine a broad range of issues related to Commonwealth interactive gambling regulation including any technological developments relevant to the regulation of interactive gambling services. 

On 16 January 2003 the Minister announced that he had instructed the Department to conduct the review. The Department has issued a call for submissions from interested parties and members of the public wishing to comment on the Commonwealth’s interactive gambling laws. The Department has released a request for tender in order to contract external consultants to provide expert advice on certain elements of the review. 
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Question: 96

Topic: Good Neighbour Clause (designated country arrangements)

Hansard Page: ECITA 101

Senator Allison asked: 

I would like to ask you about the so-called good neighbour clause. What has the  department done in terms of discussions with other countries about this working?

Answer: 

Under the Interactive Gambling Act 2001 (IGA) the Minister may declare a specified foreign country as a ‘designated country’ for the purposes of the IGA, making it an offence to provide an interactive gambling service to customers in that country.

The Minister may only make such a declaration at the request of the government of the relevant country and only if there is in force in that country legislation that corresponds to the main offence provision of the IGA.

To date, the Department (and formerly NOIE) have received only one request for declaration of designated country status in accordance with the requirements of the IGA. Additional information was requested and this information has yet to be provided.
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Question: 97

Topic: Good Neighbour Clause (designated country arrangements)

Hansard Page: ECITA 101
Senator Allison asked: 

(In relation to the good neighbour clause) Which countries, as required by the act have similar arrangements in place reflecting our legislation?

Answer: 

The Department is aware of a number of jurisdictions that restrict, or are considering restrictions to the provision of some forms of interactive gambling services, including Hong Kong, Denmark, Switzerland and parts of the United States. The designated country provisions of the IGA, however, require the government of the specified country to request the Minister to declare their country to be a designated country for the purposes of the Act. That country must also have provisions dealing with interactive gambling that correspond to Section 15 of the IGA. Only one formal approach by a government has been made to date and insufficient information has been provided to enable that country’s provisions to be assessed.
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