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Dear Minister, 

Australian Crime Commission Establishment Regulations 2020 [F2020L00162] 

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) 
assesses all legislative instruments subject to disallowance, disapproval or affirmative 
resolution by the Senate against the scrutiny principles outlined in Senate standing 
order 23. The committee has identified scrutiny concerns in relation to the above 
instrument, and the committee seeks your advice about this matter. 

Availability of independent review 

Senate standing order 23(3)(i) requires the committee to consider whether an instrument 
unduly excludes, limits or fails to provide for independent review of decisions affecting 
rights, liberties, obligations or interests.  

Section 6 of the instrument permits the CEO of the Australian Criminal Intelligence 
Commission (ACIC) to vary or revoke a non-publication direction given by a hearing officer 
under the (former) National Crime Authority Act 1984. Subsection 6(3) provides that the 
CEO must not vary or revoke a direction if to do so might prejudice the safety or reputation 
of a person, or the fair trial of a person who has been or may be charged with an offence. 

The committee understands that it may be argued that decisions to vary or revoke a non-
publication direction should not be subject to merits review, as they are decisions of a law 
enforcement nature. This accords with the Administrative Review Council guidance 
document, What decisions should be subject to merit review? (ARC Guide). In this respect, 
the committee understands that the relevant decisions would ordinarily be made in the 
course of carrying out an investigation, or to enable or assist a law enforcement or 
investigative body to carry out an investigation.  

However, the ARC Guide also indicates that decisions relating directly to the security of a 
person should be subject to independent merits review. It appears to the committee that 
the relevant directions relate directly to the security of a person—noting in particular that 
the CEO must not vary or revoke a non-publication direction if this might prejudice 



 

personal safety. This is despite the fact that the decisions also relate to law enforcement 
matters. 

The committee notes that judicial review is available in relation to decisions to vary or 
revoke a non-publication order, and that the validity of a decision may be challenged if it 
breaches subsection 6(3) of the instrument. However, while noting that judicial review is 
an important safeguard, the committee does not consider judicial review to be an 
adequate substitute for independent merits review. 

In this regard, it appears that subsection 6(3) would require the CEO to determine whether 
the variation or revocation of a direction might prejudice a person's safety, reputation, or 
right to a fair trial. If the CEO is satisfied—based on the available evidence—that a person's 
safety, reputation or right to fair trial would not be affected, it may be difficult for a court 
to challenge the validity of the CEO's decision on administrative law grounds. By contrast, 
merits review would permit an independent tribunal (or other person or body, if 
appropriate), to determine whether the CEO has made the preferable decision based on 
the available evidence.  

The committee also appreciates the importance of ensuring that any review process does 
not unnecessarily expose sensitive law enforcement information. However, the committee 
notes that the Administrative Appeals Tribunal (AAT) may order that a hearing be held in 
private, and may issue orders for the non-publication or non-disclosure of information. 
Moreover, it may not be strictly necessary for independent review to be conducted by the 
AAT. For example, it may be possible for the ACIC to engage an independent reviewer to 
conduct the review process.  

Finally, the committee notes that other Commonwealth laws allow persons and entities to 
vary or revoke directions relating to the confidentiality of information, without providing 
for independent merits review. However, the committee does not consider consistency 
with other legislation to be a sufficient justification for excluding independent merits 
review.  

In light of the comments above, the committee requests your detailed advice as to the 
characteristics of a decision made under section 6 of the instrument, to vary or revoke a 
non-publication direction, which would justify excluding merits review. The committee's 
consideration of this matter would be assisted if your response would expressly identify 
established grounds for excluding merits review set out in the Administrative Review 
Council's guidance document, What decisions should be subject to merit review? 

The committee's expectation is to receive a response in time for it to consider and report 
on the instrument while it is still subject to disallowance. If the committee has not 
concluded its consideration of an instrument before the expiry of the 15th sitting day after 
the instrument has been tabled in the Senate, the committee may give notice of a motion 
to disallow the instrument as a precautionary measure to allow additional time for the 
committee to consider information received. 

Noting this, and to facilitate the committee's consideration of the matters above, the 
committee would appreciate your response by 4 June 2020.  
















