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Dear Minister, 

National Rental Affordability Scheme Regulations 2020 [F2020L00282] 

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) 
assesses all legislative instruments subject to disallowance, disapproval or affirmative 
resolution by the Senate against the scrutiny principles outlined in Senate standing order 
23. The committee has identified scrutiny concerns in relation to the above instruments, 
and seeks your advice about this matter. 

Availability of independent review 

Senate standing order 23(3)(i) requires the committee to consider whether an instrument 
unduly excludes, limits or fails to provide for independent review of decisions affecting 
rights, liberties, obligations or interests.  

The instrument permits the Secretary of the Department of Social Services (the Secretary) 
to make a number of discretionary decisions relating to the administration of the National 
Rental Affordability Scheme (NRAS). Several of these decisions are subject to review by the 
Administrative Appeals Tribunal (AAT), in accordance with section 71 of the instrument.  
It appears that the remainder of the decisions under the instrument would not be subject 
to independent merits review. 

A number of the decisions that are not reviewable appear to be preliminary or procedural. 
In this regard, the decisions appear to lead to or follow from more substantive decisions, 
which are subject to AAT review. The committee notes that the Administrative Review 
Council guidance document, What decisions should be subject to merit review? (ARC 
Guide), indicates that such decisions are unsuitable for merits review. 

However, in relation to decisions under sections 20, 21 and 23 of the instrument, it does 
not appear that such decisions are preliminary or procedural in nature, nor are they 
automatic or mandatory. Rather, those decisions appear be substantive decisions involving 
the consideration of particular factors (see subsection 20(3)), or being satisfied of 



 

particular things (see subsections 21(3) and 23(5)). It is therefore unclear why these 
decisions, which may affect the interests of participants, are not subject to independent 
merits review.  

In addition, certain decisions that are not subject to independent merits review appear to 
relate to extensions of time for compliance with requirements set out in the instrument. 
These include decisions made under subsections 39(1) and 42(4). The committee notes 
that the ARC Guide indicates that decisions relating to the extension of time should be 
subject to independent merits review, as such decisions may have a substantive effect. 

The committee therefore requests your advice as to why the following decisions are not 
subject to independent merits review, by reference to the established grounds for 
excluding merits review set out in the Administrative Review Council's guidance 
document, What decisions should be subject to merit review? 

• decisions under sections 20, 21 and 23 of the instrument, relating to the transfer 
and revocation of allocations; and 

• decisions under subsections 39 and 42 of the instrument, relating to the 
extension of time for compliance with statutory requirements. 

Privacy 

Senate standing order 23(3)(h) requires the committee to consider whether an instrument 
trespasses unduly on personal rights and liberties, including the right to privacy.  

Section 31 of the instrument provides that, if the Secretary makes a determination that an 
approved participant has committed a serious breach or a disqualifying breach, the 
secretary may publish notice of the determination on the department's website. It is 
unclear from the instrument and the explanatory statement whether this notice would 
contain personal or sensitive information.  

The committee understands that it is intended that the only information that would be 
disclosed in a notice of serious or disqualifying breach would be the name of the approved 
participant and the basis of the breach determination. This would only constitute personal 
information if it related to a natural person, as opposed to a business entity. In this regard, 
the committee understands that currently of the 122 participants in the NRAS, only one is 
a natural person.  

However, the committee is concerned that there does not appear to be anything on the 
face of the instrument that would restrict the type of personal information included in a 
notice of serious or disqualifying breach. In addition, while the committee appreciates that 
there is currently only one NRAS participant who is a natural person, there is no guarantee 
that more individuals will not participate in the scheme in the future.  

The committee therefore requests your advice as to: 

• any safeguards in place to ensure that personal information is not disclosed in a 
notice published under section 31 of the instrument; and 

• the appropriateness of amending the instrument to specify that personal 
information relating to a natural person must not be included in a published 
notice of serious or disqualifying breach or, at a minimum, that the only 



 

information relating to a natural person that may be published is the name of 
the participant and the basis of the breach determination. 

The committee's expectation is to receive a response in time for it to consider and report 
on the instrument while it is still subject to disallowance. If the committee has not 
concluded its consideration of an instrument before the expiry of the 15th sitting day after 
the instrument has been tabled in the Senate, the committee may give notice of a motion 
to disallow the instrument as a precautionary measure to allow additional time for the 
committee to consider information received. 

Noting this, and to facilitate the committee's consideration of the matters above, the 
committee would appreciate your response by 4 June 2020.  

Finally, please note that, in the interests of transparency, this correspondence and your 
response will be published on the committee's website. 

If you have any questions or concerns, please contact the committee's secretariat on (02) 
6277 3066, or by email to sdlc.sen@aph.gov.au. 

Thank you for your assistance with this matter. 

Yours sincerely, 

Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Standing Committee for the Scrutiny of Delegated Legislation 

mailto:sdlc.sen@aph.gov.au
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