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5 February 2021 
 
The Hon Darren Chester MP 
Minister for Veterans’ Affairs 
Parliament House 
CANBERRA  ACT  2600  
 
Via email: Darren.Chester.MP@aph.gov.au 

CC: minister@dva.gov.au; legislation@dva.gov.au 

 
 

Dear Minister, 

 

Veterans' Affairs (Treatment Principles – Rehabilitation in the Home and Other Amendments) 
Determination 2020 [F2020L01028] 

Thank you for your response of 27 January 2021 to the Senate Standing Committee for the Scrutiny 
of Delegated Legislation in relation to the above instrument. The committee has considered your 
response and has resolved to seek your further urgent advice about the issues outlined below.  

Availability of independent merits review 

The committee thanks you for your further advice in relation to the availability of independent 
merits review of decisions made by the Repatriation Commission and the Military Rehabilitation and 
Compensation Commission (the Commissions) to accept financial responsibility for a Rehabilitation 
in the Home program under the Veterans' Affairs (Treatment Principles – Rehabilitation in the Home 
and Other Amendments) Determination 2020 (the instrument).  

The committee considers that as there is some element of discretion in accepting financial liability 
for clients to receive Rehabilitation in the Home treatment such decisions should be subject to 
independent merits review.  

The committee notes your advice that delegates of the Commissions will informally review the 
eligibility of clients that provide new evidence to support new decisions under the Treatment 
Principles. The committee considers that this advice supports the committee’s view that the 
decisions made under the instrument are of a discretionary nature and that independent merits 
review is therefore necessary and appropriate.  

Decisions by the Repatriation Commission  

In relation to merits review of these decisions by the Repatriation Commission, you advised that the 
Veterans’ Entitlements Act 1986 (the VEA) does not authorise independent merits review. You 
provided this advice on the basis that the VEA does not expressly provide for independent merits 
review of these decisions and that therefore it would be inconsistent with the VEA for such review 
to be provided for by the instrument. While noting this advice, the committee does not consider 
that the lack of an express power in the VEA to provide for independent merits review of these 
decisions means that it would be inconsistent with the VEA for merits review to be provided.  



 

The committee draws your attention to its correspondence with the Minister for Aged Care and 
Senior Australians in relation to the Continence Aids Payment Scheme 2020 [F2020L00758] in which 
a similar issue arose about the provision of merits review under the National Health Act 1953 
(correspondence attached). The committee in that instance noted that the lack of an express power 
in the National Health Act 1953 providing for independent merits review of specific decisions made 
under that instrument did not mean that the instrument could not provide for such review. After 
corresponding with the committee, the Minister undertook to amend both the instrument and the 
National Health Act 1953 to clarify the availability of this review.  

In light of the above, the committee requests that you undertake to amend the instrument to 
provide for independent merits review of decisions made by the Repatriation Commission to 
accept financial responsibility for a Rehabilitation in the Home program. If you remain of the view 
that this would be inconsistent with the provisions of the Veterans’ Entitlements Act 1986, the 
committee requests that you undertake to move amendments to the Act to clarify that the 
Treatment Principles can provide for independent merits review of these decisions. 

Decisions by the Military Rehabilitation and Compensation Commission 

In relation to merits review of these decisions by the Military Rehabilitation and Compensation 
Commission, you advised that merits review of determinations made under Chapter 6 of Part 3 are 
excluded by the Military Rehabilitation and Compensation Act 2004 (the MRCA) itself. The 
committee acknowledges this advice that the MCRA expressly excludes independent merits review 
of these decisions. It remains open, however, to amend the MRCA to ensure that merits review can 
be made available for these decisions, which the committee considers necessary and appropriate in 
this instance.  

The committee draws your attention to a similar issue which arose in relation to the Taxation 
Administration (Private Ancillary Fund) Guidelines 2019 [F2019L01227] (the Taxation instrument), 
about which the committee raised concerns in relation to independent merits review with the 
Assistant Minister for Finance, Charities and Electoral Matters (correspondence attached). The 
Assistant Minister advised that Part IVC of the Taxation Administration Act 1953 only provided for 
merits review for decisions made under taxation law (an Act) or regulations made under such an 
Act, and that as such, the Act excluded merits review for decisions made under subordinate 
instruments including the Taxation instrument. However, in responding to the committee's ongoing 
concerns the Assistant Minister has amended the Taxation Administration Act 1953 to enable merits 
review of administrative decisions of the Commissioner of Taxation made under the Taxation 
instrument.  

In light of the above, the committee requests that you undertake to move amendments to the 
Military Rehabilitation and Compensation Act 2004 to ensure that independent merits review can 
be made available for decisions made by the Military Rehabilitation and Compensation 
Commission to accept financial responsibility for a Rehabilitation in the Home program.  

Your response to the committee's request for further advice in relation to the instrument will inform 
the committee's consideration of whether to withdraw the notices of motion to disallow these 
instruments. 

To facilitate the committee's timely consideration of these matters and noting that the disallowance 
period for the instrument expires on 22 February 2021, the committee would appreciate your 
response by 11 February 2021. 

Finally, please note that, in the interests of transparency this correspondence and your response 
will be published on the committee's website. 



 

If you have any questions or concerns, please contact the committee's secretariat on 
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au. 

Thank you for your assistance with this matter. 

Yours sincerely, 

Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Standing Committee for the Scrutiny of Delegated Legislation 
 










