










 

 

Senate Standing Committee for the 
Scrutiny of Delegated Legislation 

Parliament House, Canberra ACT 2600 
02 6277 3066   | sdlc.sen@aph.gov.au 

www.aph.gov.au/senate_sdlc  
 

3 April 2020 
 
The Hon David Littleproud MP 
Minister for Agriculture, Drought and Emergency Management 
Parliament House 
CANBERRA  ACT  2600  
 
Via email: David.Littleproud.MP@aph.gov.au   

CC: Minister.Littleproud@agriculture.gov.au  
DLO.MO@agriculture.gov.au 

 
 

Dear Minister, 

 

Competition and Consumer (Industry Codes—Dairy) Regulations 2019 [F2019L01610] 

Thank you for your response of 24 February 2020 to the Senate Standing Committee for 
the Scrutiny of Delegated Legislation, in relation to the above instrument. The committee 
considered your response at its private meeting on 1 April 2020.   

At that meeting, the committee resolved to conclude its consideration of the first of the 
two scrutiny issues raised in its initial request, and seek your further advice about the 
second matter, outlined below. 

Parliamentary oversight 

The committee sought your advice as why the instrument does not require written reports 
of reviews of the instrument to be tabled in Parliament and published online. In response, 
you advise that the Department of Agriculture, Water and the Environment (the 
department) will publish the reports of the reviews online 'so as to ensure that all 
stakeholders will have the opportunity to consider the findings and the recommendations 
from the reviews'. You also explain that it would not be appropriate to amend the 
instrument to require such reports to be tabled, as this is not a feature of other industry 
code review processes, and such a requirement might compromise the flexibility needed in 
relation to the timing of the public release of the reports.  

In light of the department's intention to publish written reports of the reviews online, the 
committee has resolved to take no further action in relation to this matter. However, the 
committee reiterates its preference that instruments which provide for the review of 
significant matters should also require that such reports are tabled in Parliament, noting 
that this process alerts parliamentarians to the existence of the documents and provides 
opportunities for debate which are not available where documents are not tabled. 



 

Unclear drafting; significant penalties 

The committee also sought your advice as to whether the instrument could be amended to 
ensure that the scope of the civil penalty provisions is limited by terms defined in the 
written law. In response, you advise that the department considers that the instrument 
could not be amended as requested in a way that maintains consistency with the 
objectives and purpose of the instrument.  

Your response explains that penalising dishonesty and the failure to have regard to the 
legitimate interests of other parties is a 'foundational concept' which underpins both this 
instrument and other mandatory industry codes under the Competition and Consumer Act 
2010. In this regard, you identify two other instruments which also impose civil penalties of 
300 penalty units for contravention of a good faith obligation. Whilst noting these 
examples, the committee does not consider that consistency with other laws is, of itself, a 
sufficient justification for potentially compromising the rule of law principle of legal 
certainty by imposing significant civil penalties for non-compliance with a standard 
undefined by the written law.  

Moreover, the committee is aware of other industry codes which seek to promote honest 
conduct, and conduct which has regard to the legitimate interests of other parties, without 
imposing a civil penalty for the breach of such an undefined obligation. These include the 
Competition and Consumer (Industry Codes – Food and Grocery) Regulation 2015 
[F2015L00242] and the Competition and Consumer (Industry Code – Sugar) Regulations 
2017 [F2017L00387]. The committee is also aware of other industry codes which do not 
impose a general good faith obligation at all, such as the Competition and Consumer 
(Industry Codes—Oil) Regulations 2017. 

Accordingly, noting that other industry codes have taken different approaches to 
promoting honest and fair dealings with other parties, it remains unclear to the committee 
why it is necessary to advance this objective in the present instrument in a way that 
undermines legal clarity and certainty by imposing significant civil penalties for non-
compliance with a term undefined by the written law. 

The committee would therefore appreciate your further advice as to why it is considered 
necessary and appropriate to impose significant civil penalties for non-compliance with a 
term undefined by the written law in this instrument, when other industry codes have 
sought to promote honest and fair dealings with other parties without such provisions. 

The committee's expectation is to receive a response in time for it to consider and report 
on the instrument while it is still subject to disallowance. If the committee has not 
concluded its consideration of an instrument before the expiry of the 15th sitting day after 
the instrument has been tabled in the Senate, the committee may give notice of a motion 
to disallow the instrument as a precautionary measure to allow additional time for the 
committee to consider information received. 

Noting this, and to facilitate the committee's consideration of the matters above, the 
committee would appreciate your response by 17 April 2020.  

Finally, please note that, in the interests of transparency, this correspondence and your 
response will be published on the committee's website. 



 

If you have any questions or concerns, please contact the committee's secretariat on (02) 
6277 3066, or by email to sdlc.sen@aph.gov.au. 

Thank you for your assistance with this matter. 

Yours sincerely, 

 

Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Standing Committee for the Scrutiny of Delegated Legislation 
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21 May 2020 
 
The Hon David Littleproud MP 
Minister for Agriculture, Drought and Emergency Management 
Parliament House 
CANBERRA  ACT  2600   
 
Via email: David.Littleproud.MP@aph.gov.au    

CC: Minister.Littleproud@agriculture.gov.au  
DLO.MO@agriculture.gov.au  

 

Dear Minister, 

 

Competition and Consumer (Industry Codes—Dairy) Regulations 2019 [F2019L01610] 

Thank you for your response of 17 April 2020 to the Senate Standing Committee for the Scrutiny of 
Delegated Legislation (the committee) in relation to the above instrument.   

The committee considered your response at its private meeting on 20 May 2020. The committee 
remains concerned that the instrument imposes significant civil penalties for non-compliance with 
a term undefined by the written law. 

Accordingly, the committee resolved to seek a meeting with senior officials of your department, to 
provide committee members with an opportunity to be briefed on the relevant issues and ask 
questions relating to its scrutiny concerns. In this regard, I request that the relevant officials please 
liaise with the committee secretariat to arrange a mutually convenient time to meet in the sitting 
fortnight commencing 10 June 2020.   

Finally, please note that, in the interests of transparency, this correspondence and your response 
will be published on the committee's website.  

If you have any questions or concerns, please contact the committee's secretariat on (02) 
6277 3066, or by email to sdlc.sen@aph.gov.au. 

Thank you for your assistance with this matter. 

Yours sincerely, 

Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Standing Committee for the Scrutiny of Delegated Legislation 
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22 July 2020 
 
The Hon Josh Frydenberg MP, Treasurer 
The Hon David Littleproud MP, Minister for Agriculture,  
Drought and Emergency Management 
The Hon Christian Porter MP, Attorney-General 
Parliament House 
CANBERRA  ACT  2600  
 
Via email: Josh.Frydenberg.MP@aph.gov.au  

David.Littleproud.MP@aph.gov.au 
Christian.Porter.MP@aph.gov.au 

CC: tsrdlos@treasury.gov.au  
committeescrutiny@treasury.gov.au 
Minister.Littleproud@agriculture.gov.au  
DLO.MO@agriculture.gov.au 
attorney@ag.gov.au 
DLO@ag.gov.au 

 
 

Dear Ministers, 

 

Competition and Consumer (Industry Codes—Dairy) Regulations 2019 
[F2019L01610] 
Since 13 February 2020 the committee has been corresponding with the Minister for 
Agriculture, Drought and Emergency Management about a technical scrutiny issue that the 
committee has identified in relation to the above instrument. The committee thanks 
Minister Littleproud and his department for their engagement with the committee on this 
matter.  

The committee considered Minister Littleproud's most recent response at its private 
meeting on 15 July 2020. Whilst the information provided by Minister Littleproud has 
further assisted the committee in its consideration of the instrument, the committee 
retains some significant concerns regarding the instrument and industry codes of conduct 
more generally.  

The committee therefore seeks further comprehensive advice about the issues outlined 
below from the Attorney-General (noting that the committee's concerns relate to a 
common law defined term that is prevalent in other Commonwealth delegated legislation) 



 

and the Treasurer (noting that Treasury has overall responsibility for the industry codes 
framework).  

Unclear drafting; significant penalties 

As the committee has previously noted, its longstanding view is that offences and civil 
penalty provisions should be drafted with sufficient clarity to enable persons and entities 
to understand their obligations and the consequences of non-compliance. This is 
consistent with fundamental rule of law principles. In this regard, the committee is 
concerned that a significant civil penalty may be imposed on a farmer or processor if they 
breach the obligation in section 11 of the instrument to deal with each other in good faith 
'within the meaning of the unwritten law as in force from time to time'. The committee 
considers that this obligation is unclear. 

The committee notes that subsection 11(4) of the instrument is intended to provide 
guidance as to the meaning of 'good faith'. However, in the committee's view, this 
subsection does not provide the sufficient clarity and certainty required of civil penalty and 
offence provisions. The committee is particularly concerned noting that the factors listed 
in subsection 11(4) are non-exhaustive and the provision itself is non-binding. 

The committee also considers that the instrument raises matters which have wider 
ramifications for the way good faith provisions are drafted in industry codes more 
generally, particularly where a penalty attaches to the failure to act in good faith as is the 
case in the Franchising and Horticulture Codes.  

The committee acknowledges the policy rationale for the good faith provisions in this 
instrument. Nevertheless, since December 2019 the Senate has required this committee to 
scrutinise each legislative instrument as to whether its drafting is defective or unclear. 
Where the committee considers that an instrument does not comply with this principle, it 
will seek to engage with the relevant agency and minister to resolve the matter, and, if 
necessary, may recommend disallowance of the instrument to the Senate.  

In the interests of addressing these matters without recourse to disallowance, the 
committee considers that amendments should be made to the instrument to provide 
greater clarity as to the meaning of good faith and consideration should be given to how 
such provisions are included in delegated legislation more broadly.  

Accordingly, the committee requests the Minister for Agriculture, Drought and 
Emergency Management's advice as to whether subsection 11(4) of the instrument could 
be amended to specify that the list of factors 'must' be taken into account in determining 
whether a processor or farmer has acted in good faith for the purposes of 
subsections 11(1) and (2). 

In addition, the committee requests the Treasurer's and Attorney-General's 
comprehensive advice in relation to the matters outlined above, including whether 
urgent consideration can be given to improving the clarity of drafting of good faith 
obligations in all Commonwealth delegated legislation, particularly where a penalty may 
be imposed for breach of those obligations. 



 

To facilitate the committee's consideration of the matters above, and noting that the 
notice of motion to disallow the instrument is due to be considered by the Senate on 
3 September 2020, the committee would appreciate receiving a response by 29 July 2020. 

Finally, please note that, in the interests of transparency, this correspondence and the 
response will be published on the committee's website. 

If you have any questions or concerns, please contact the committee's secretariat on 
(02) 6277 3066, or by email to sdlc.sen@aph.gov.au. 

Thank you for your assistance with this matter. 

Yours sincerely, 

 

Senator the Hon Concetta Fierravanti-Wells 
Chair 
Senate Standing Committee for the Scrutiny of Delegated Legislation 




















