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Dear Treasurer, 

 

Foreign Acquisitions and Takeovers Amendment (Threshold Test) Regulations 2020 
[F2020L00435] 
The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) 
assesses all legislative instruments subject to disallowance, disapproval or affirmative 
resolution by the Senate against the scrutiny principles outlined in Senate standing order 
23. The committee has identified scrutiny concerns in relation to the above instruments, 
and seeks your advice about this matter. 

Parliamentary oversight 

Senate standing order 23(3)(k) requires the committee to scrutinise each legislative 
instrument as to whether it complies with any ground relating to the technical scrutiny of 
delegated legislation. This includes where an instrument enacts significant policy 
measures, or appears to limit parliamentary oversight. 

The instrument amends the Foreign Acquisitions and Takeovers Regulation 2015 (Principal 
Regulation), to set the monetary thresholds for particular significant actions and notifiable 
actions to nil. In effect, this would mean that the majority of actions relating to the holding 
or acquisition of interests in Australian business or land would require notification to the 
Treasurer under the Foreign Acquisitions and Takeovers Act 1975 (Foreign Acquisitions 
Act). The Treasurer may impose conditions on these actions, and may refuse to allow an 
action to proceed if it is deemed contrary to the national interest.  

The explanatory statement explains that this measure is necessary to safeguard the 
national interest during the COVID-19 pandemic, which is placing intense pressure on the 
Australian economy and Australian businesses. It also states that the measure is 'intended 
to be in place for the duration of the Coronavirus crisis'.  



 

The committee considers that setting the monetary threshold at nil, for a large number of 
actions relating to the holding or acquisition of interests in Australian business and land, is 
a significant measure. The committee would therefore expect this measure to be subject 
to an appropriate level of parliamentary oversight. 

The committee acknowledges that paragraph 55(1)(a) of the Foreign Acquisitions Act 
expressly contemplates the making of regulations that set monetary thresholds to nil. 
However, the committee is concerned that—although the explanatory statement indicates 
that the measure is intended to be temporary—the instrument does not specify a date by 
which the measure will cease. The committee notes that other instruments which 
implement temporary measures in response to COVID-19 generally specify a period for 
which the measures will apply.  

The committee appreciates that the COVID-19 pandemic is creating unprecedented 
challenges for the Australian economy, which may necessitate changes to the foreign 
acquisitions regime. Nevertheless, the committee considers that the instruments 
implementing significant COVID-19 responses measures should still specify a date by which 
they will cease. This is to ensure an appropriate level of regular parliamentary oversight. 

For example, the instrument could specify that the measures cease to operate six months 
after they commence, with the option to extend this date using a subsequent disallowable 
legislative instrument if necessary. If it is deemed appropriate to cease the measures at an 
earlier date, the measures could still be repealed at an earlier time. Noting this, the 
committee does not consider that specifying an end date for the measures would inhibit 
the government from responding flexibly to the economic impacts associated with the 
COVID-19 pandemic. 

In light of the comments above, the committee requests your advice as to: 

• the length of time for which it is intended the measures enacted by the 
instrument will remain in force; and 

• whether the instrument could be amended to specify a date by which the 
measures will cease to operate. 

Retrospective application 

Senate standing order 23(3)(h) requires the committee to scrutinise each instrument as to 
whether it trespasses unduly on personal rights and liberties. This may include where an 
instrument applies retrospectively or has retrospective effect.  

The instrument commenced on 18 April 2020. Item 5 of the instrument inserts a new 
section 74 into the Principal Regulation. Subsection 74(1) provides that the amendments 
made by the present instrument apply to actions taken on or after the announcement 
time, unless the action is covered by an agreement entered into before that time. 
Subsection 74(5) provides that 'announcement time' means 10.30 pm, by legal time in the 
Australian Capital Territory, on 29 March 2020. The amendments made by the present 
instrument therefore apply retrospectively. 

The committee acknowledges that the retrospective application of the present instrument 
will only affect actions taken up to 19 days before the instrument commenced, and will not 
apply to actions covered by agreements made before that date.  


























