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CHAPTER THREE

International Obligations

Introduction

3.1 In Chapter 1, reference was made to a number of human rights issues relevant to the provision of services to detainees and to people who may have a valid claim to refugee status.
 Australia is party to several conventions and declarations which specify a range of human rights relating to detention, including:

· The right not to be held incommunicado

· The right to legal information and services

· Access to equal treatment

· The right to challenge the validity of detention

· The right not to be held incommunicado

3.2 This principle arises from ICCPR article 10 ‑ to be treated with humanity in detention, and also the right to be free of torture and other cruel, inhuman and degrading punishment and treatment. ICCPR article 10 'requires everyone in detention to be treated with humanity and with respect for the inherent dignity of the human person. Article 10 has been interpreted to incorporate the minimum standards of humane treatment in the conditions of detention as found in certain other international instruments.'
 

3.3 The issue of incommunicado detention (described as 'isolation' detention by departmental officials) was raised during the hearing. The issue was not so much the treatment of detainees in such forms of detention with respect to food, medical treatment and so forth, but the powers of the department to restrict access to detainees by other persons, including lawyers and representatives of legal and community organisations. 

3.4 The department appeared concerned at reference being made to 'incommunicado' or 'segregated' detention, and changed this to 'isolated' detention.
 

3.5 The more pertinent element of isolation detention in this context is the power of the department to exclude access to others. The department's argument that S 256 allows it to ensure there is no access to others, unless the individual detainee specifically requests this, is not completely clear. As the Senate Scrutiny of Bills Committee has noted, and has been stated above in Chapter 2, there was scope for other parties to provide unsolicited advice or information to detainees,
 and the removal of these people from contact appears unnecessary.

The right to legal information and services

3.6 The ICCPR states that people have a right to legal services; and that they have a right to equal access to legal services.

HREOC found DIMA'S interpretation of Migration Act section 256 and the practice of failing to inform segregated detainees of their right to request legal advice to be a breach of human rights and recommended the amendment of section 256 to incorporate a right to be advised of the right to legal advice.

3.7 Amnesty International also states that the proposal to further exclude access to information in respect of visas
 does not conform to Principle 13 of the UN Body of Principles for the Protection of All Persons Under Any Form of Detention or Imprisonment in relation to detained asylum seekers. Similarly, it does not correspond with Australia's international commitments and obligations to identify all refugees and uphold the fundamental principle of non‑refoulement.
 

The importance of having information about rights

3.8 Submissions made by several groups noted that it was difficult to maintain or exercise certain human rights if information about such rights was not readily available. The Human Rights and Equal Opportunity Commission noted that:

It is axiomatic that a person does not have an effective remedy unless he or she is aware of it and has capacity to exercise it. …

It is entirely illusory to believe that segregated immigration detainees - who are effectively held in incommunicado detention - could possibly initiate complaints to HREOC. In almost every case we know that these people have no knowledge of Australia's legal and political system, much less of HREOC's existence or powers or the extent of their own human rights.

3.9 Many witnesses stated that the right to legal advice was a part of access to justice.

Legal advice is a fundamental right for those being held in custody. The rights and freedoms of those in custody are severely curtailed, and they have the right to test the lawfulness of this detention. To test the lawfulness of this detention it is necessary to access the legal system. Legal advice is necessary to effect this access.

One of the foundations of the rule of law, as it is applied in our society and in democratic societies generally, is that the law is certain and ascertainable. It is able to be known by those who are affected by it. Any provision which restricts the access of a person potentially affected by a law of the society in which that person happens to be at that time is to be deplored as an attack on the rule of law itself.

3.10  As was noted by the Kingsford Legal Centre and others,
 most people in detention were already disadvantaged in their access to the legal system. They:

· Are not fluent in English;

· Do not know how the Australian legal system operates;

· Are unlikely to be aware of the fact that they have a right to apply for a visa;

· Are unlikely to know of the existence of organisations to assist them;

· Come from countries where the legal system is an instrument of oppression; and 

· Are likely to be under emotional stress.
 
· The right to challenge the validity of detention

3.11 People should be able to determine if their detention is valid. For them to do so, legal advice is a fundamental right (ICCPR, Article 9.4). Section 256 of the Migration Act refers to a person who wishes such advice being able to request legal advice 'in relation to his or her immigration detention', but, as is noted, fails to provide information about this right.
 

3.12 The Committee notes that Parliament has not made the unsolicited provision of this information an obligation as far as departmental officials are concerned. It also notes, however, the decision of the United Nations Human Rights Committee of 30 April 1997 that detention of a person in Australia was arbitrary and in contravention of 9(1) and 9(4) of the ICCPR.
 While the issue of detention per se is not being queried here, the freedom to challenge the validity of detention is a matter of importance.

· Access to equal treatment

3.13 Article 26 of the ICCPR provides that all persons are equal before the law and are entitled without any discrimination to the equal protection of the law. Current legislation already makes a distinction between certain classes of detainees, and this will be strengthened: 'The proposed amendments impose conditions on unlawful non‑citizens that are imposed on no other person.'
 This point is also made in the submission by Amnesty International which suggests that there be a revision of legislation to bring the asylum detention system into line with interpretation of human rights norms.
 

· The right to an effective remedy

3.14 It is submitted by witnesses that the exclusion of certain detainees from information and services limits their capacity to access rights and to have a fair hearing on their situation.
 It may deny them the opportunity to be considered as refugees even though they may meet the requirements.

3.15 It has been argued that aspects of the existing legislation contravene certain international human rights standards.
 The Committee has not addressed such issues, on the grounds that Parliament has already made a decision on this matter. However, where the issue may be one of interpretation of legislation, rather than a clear direction from the legislation itself; or where it is argued that the proposed amendments may breach human rights standards, the Committee considers comment appropriate. 

3.16 Amnesty International has expressed concern that the current limited obligation on departmental officers and the proposed amendments would:

…not conform to Principle 13 of the UN Body of Principles in relation to detained asylum seekers, nor does it correspond with Australia's international commitments and obligations to identify all refugees and uphold the fundamental principle of non-refoulement.

3.17 The Committee is cognisant that the lack of appropriate and timely information can mean genuine refugees are excluded from the first step of a process: 'in certain cases subsequently recognised refugees were only prevented from being forcibly removed on arrival after court injunctions.'
 HREOC contends that exclusion of the Human Rights and Equal Opportunity Commission and the Ombudsman from some access to detainees could lead to limitation of the rights of potential refugees to progress their claims to refugee status, to query their detention, and to ensure that the human rights of people are maintained in detention.

Approach of the Department of Immigration and Multicultural Affairs

3.18 Some of the difficulties that have arisen over these issues seem to have occurred through a belief that there was a deliberate intent to thwart the expressed will of Parliament by various agencies, individuals or community groups. 

3.19 The Committee does not wish to encourage the misuse of public resources through facilitating inappropriate processes which encouraged applications for refugee status that had no merit. A similar point was also made by both the Human Rights Commission and by the Ombudsman.
 On the other hand, the Committee is concerned that there appears to be some misunderstanding by the department of the Human Rights and Equal Opportunity Commission and, to a much lesser extent, the Ombudsman.

3.20 Both agencies fulfil important roles. They are obliged to act according to their legislation, and they should have the appropriate protection afforded them when they appear to be accused of acting otherwise. The Ombudsman's office in fact has had virtually no involvement in either the Teal or the Albatross cases.
 The Human Rights Commission was determined by the Federal Court to have been acting within its legislation in seeking to provide information to the detainees.
 
3.21 In evidence to the Committee, the departmental view was that Parliament had determined specific changes which had been deliberately thwarted by others:

We have a scheme which basically says that people who arrive unauthorised shall be detained. People who arrive unauthorised shall only be given access to legal advice if they ask for it. For people who arrive unauthorised, there is no obligation on the department to advise them of what they wish to apply for. That is the framework that has been given to us by the law.

What the Teal case showed was that you could circumvent that process and that framework by the use of complaint mechanisms to either the Ombudsman or to HREOC.

This bill seeks to ensure that the Parliament's intention in relation to the management of unauthorised arrivals in immigration detention, as reflected by section 256 of the Migration Act, cannot be subverted through the use of the HREOC Act or the Ombudsman Act.
 
3.22 The use of words such as circumvent, defeat and subvert
 (albeit applied also to community legal groups) suggest that the law specified certain changes,
 and any other interpretation went against what Parliament had decided:
 

…does the department object to learned persons communicating with unlawful arrivals? Yes, there is the law: the department does not object, other than in administering the law that your government at the time passed….

The intention of Parliament

3.23 The objectives of Parliament in passing the relevant sections of the Migration Act could only be determined by the statements in:

· The legislation itself, including any consequential amendments;

· The Explanatory Memorandum; 

· The second reading speech; 

· Debate on the bill/s; and

· Relevant cases.

3.24 In the Teal case, reference was made by both parties to the Explanatory Memorandum in order to determine the intention of Parliament, but this did not prove satisfactory.
 In the Albatross case the court specified Parliament's intention in respect of S 256, stating that the absence of a requirement by departmental officers to provide information had been approved. It did not go into further detail in respect of the rights of other parties, however.
3.25 There were no consequential amendments listed in the 1996 amendments directed to limiting the powers of either the Human Rights and Equal Opportunity Commission or the Ombudsman. It could therefore be argued that, if the intention of Parliament in 1996 had been to limit those two organisations in respect of their duties and obligations to detainees, such statements should have been made specifically and deliberately.

3.26 The Second Reading Speech for the 1996 bill provides little assistance. The intention to limit access to legal information and advice is obvious, and reference is made to an earlier 'intention of Parliament' as expressed in Section 256.
 As has been noted, Section 256 specifies obligations, but does not exclude other rights. 
3.27 From the available evidence, there is no material which in any way supports any suggestion that either the Human Rights and Equal Opportunity Commission or the Ombudsman acted inappropriately. The claim of 'subversion' or 'circumvention' may reflect frustration at incomplete legislation, but in this context may not be an appropriate administrative response. 

Other adverse comments 

3.28 Reference has also been made earlier to the continued comments by the department to the issue of HREOC being used by others in order to solicit business.
 The Committee reiterates its earlier comments that, HREOC having previously stated in court what its reasons were for its actions, the department should be cognisant of this when making comments such as 'including paragraphs soliciting contact with a third-party legal provider'
 'it looked to me like a straightforward advertisement',
and 'the intended effect of S256 was undermined by the Teal case'.
 

Lack of consultation

3.29 Neither the Ombudsman nor the Human Rights and Equal Opportunity Commission had been advised that the legislation was to be introduced.
 There appears to be no good reason for this approach, given the apparent acceptance (though not formal ratification) of the protocols which had been in use for at least part of the period from mid 1996 to the present time. 
 Even if the department and the government sought to obtain certainty
 by moving away from an 'arrangement' of this nature, this does not mean there was no time for consultation.

3.30 In addition, all parties have stated clearly to the Committee that the protocol was working well and that there had been no difficulties with it.
 It appears to be a relatively inexpensive and effective way of proceeding.
 

3.31 The Committee considers that appropriate consultation on this matter should have occurred in a timely fashion. Given the important role the agencies have in respect of detainees, in monitoring human rights and in monitoring the operation of government departments, their input is essential. They have demonstrated their commitment to maintaining their role in spite of the situations which have occurred, and the Committee considers that their input is necessary. 
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