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chapter 2

Enforcement of parenting orders

2.1 A three tiered approach to the enforcement of parenting orders was recommended by the Family Law Council in its 1998 report Child Contact Orders: Enforcement and Penalties.
 The Attorney-General’s Department stated:

The reason for adopting this approach is in recognition of the different considerations which apply to parenting orders as opposed to money and property orders (other than child maintenance)…Parenting orders…have a more unpredictable ingredient of emotional turmoil but importantly, the opportunity for a breach occurs on every occasion contact between the parties occurs, such as handover. This is not to say that money and property orders do not have an emotional component. However, given the ongoing nature of parenting orders, the enforcement machinery does need to take account of the many different phases and dimensions of post separation parenting.

Reactions to the scheme

2.2 The general reaction to the proposed scheme appears to be that it is too severe and too rigid, with punishment following automatically. To some extent, this may follow from a failure to appreciate that a person can only be punished if he or she has no reasonable excuse for breach of a contact order. 

2.3 The key submission is that of the Family Law Council which stated:

The distinctive feature of the Bill is in the way it structures the preventative, remedial and punitive approaches. The effect of the provisions is, in general, to require the Court to impose mandatory sanctions where a person has contravened an order, had an opportunity to participate in a parenting program, and has subsequently committed a second contravention of parenting order. In Council’s view, such an approach is too rigid…

It should be remembered that in many cases, one or both parties will be without legal representation. Also, as emphasised in the Report,
 there is a wide range of situations that can give rise to enforcement proceedings. This variety means that it is difficult or impossible to identify categories of cases for which a particular solution is always appropriate.

…in the Council’s view…there may be contraventions for which attendance at a parenting course is not an appropriate or sensible response…enforcement proceedings can be brought in circumstances where they have more to do with the conflict between the parents than with the children’s interests in maintaining a good relationship with each parent. There are indeed cases which require a punitive response, but those cases are not necessarily identified by reference to whether there is a second contravention, or by whether the contravenor has had the opportunity to attend a parenting course.

The Family Law Council emphasised in the Report the importance of preventative, remedial and punitive approaches. However, while it referred to a ‘three-tiered approach’, it did not recommend a particular legislative structure or make detailed proposals about the terms of the legislation.

2.4 The Council referred to recommendation no. 12 of its report in which it stated:

A solely punitive approach for breaches of contact orders has shortcomings and the legislation should recognise the need for preventative, remedial and punitive approaches to be available to the parties and the court in relation to breaches of contact orders.

2.5 In the light of the Family Law Council’s submission, even the general approval of Relationships Australia for the scheme takes on a new meaning. This organisation stated that it supported the aim of the proposed legislation to ‘improve parenting responsibility.’ In relation to the proposed third stage, it agreed that ‘where there are continuing breaches of parenting orders that punitive sanctions are necessary as a last resort.’
  It also stated:

Research…shows that the main factors that appear to impact on children’s well-being following their parents’ separation…[include] ongoing conflict between parents and the withdrawal of a parent from their lives. Because of this, the preventative stage (in particular) and the remedial stage are of paramount importance in supporting separated couples to create a positive and ongoing parenting partnership.

2.6 Relationships Australia therefore recommended that during the implementation of the amendments, ‘a key message should be the importance of ongoing positive parenting rather than a parenting compliance regime.’

2.7 Other submissions were more trenchant. Ms Helen Rhoades, Professor Regina Graycar and Ms Margaret Harrison, from the Faculty of Law, University of Sydney, referred to their research on the impact of the Family Law Reform Act 1995 and noted the apparent emphasis of the current proposals to improve the enforcement of ‘contact orders’. They stated:

That objective is based on a misunderstanding of the issue, and therefore will not succeed in addressing the problems currently associated with contact arrangements…Our findings indicate that inappropriate contact orders are being made at interim hearings, and particularly in situations of domestic violence. It also suggests that most resident parents are willing to facilitate contact, and that many contravention applications are used as a mechanism for harassing resident parents and not as a way of ensuring that contact takes place. Furthermore, it demonstrates that the emphasis upon enforcement of contact fails to recognise the necessarily fluid nature of contact arrangements.

2.8 The researchers claimed that inappropriate contact orders were made as a consequence of ‘a number of inadequacies in the present system’, including:

· a considered decision on the ‘best interests’ of children does not occur, particularly given that interim orders are made on the basis of ‘affidavit material alone’;

· the issue of domestic violence is not adequately taken into account; and

· there are frequently inappropriate unsupervised contact orders made.

2.9 It seems possible that many submissions failed to understand that it is quite legitimate to act in breach of a contact order if one believes on reasonable grounds that the deprivation of contact was necessary to protect the health or safety of a person including the respondent or a child. For example, some submissions claimed that the main reason women failed to allow their former husbands to have contact with the children was to protect themselves and the children (Women’s Information and Referral Exchange
, WLC
, Far South Coast Family Support Service
, Ms Clare Moynihan, private citizen
). Some submissions claimed that women who try to protect their children from violence
, 
, 
, 
, 
, or even sexual assault
 by disobeying contact orders would still be subject to sanctions including imprisonment. Another submission asked if domestic violence would be a ‘reasonable excuse’
.

2.10 There was also concern, in the light of research undertaken by Rhoades et al., that the new provisions become ‘another instrument of harassment, or for the assertion of rights to contact in inappropriate circumstances.’ (Family Law Council p. 7). The Women’s Legal Service (SA)
 and the Domestic Violence Advisory Service
 made a similar point. 
2.11 Professor Patrick Parkinson argued that concerns about the appropriateness of the provisions for the enforcement of parenting orders were not with the provisions themselves, but with the extent of belief in the system:

[the concern] is with public confidence in the ability of courts to make considered and just determinations about parenting orders where serious concerns exist about the safety of children. These are highly emotive issues. There are parents who would rather risk jail than to expose their child to an unacceptable risk of sexual abuse. Mothers who have experienced serious and prolonged domestic violence may also have concerns about the physical safety of their children on contact visits.

2.12 Professor Parkinson noted that such concerns would ‘not necessarily be resolved by counselling’ and that what was required was that people believed that the system had the will and the ability to effectively deal with such matters. However, he did not believe that this confidence was ‘widely felt,’
 identifying a lack of ‘proper inquiry’ as a major concern:

Interim orders are usually made in brief proceedings in Local Courts or in the Family Court with minimal assessment. Parents often do not have the money to take the case through to a final hearing in which their concerns are properly aired…

In an intact family (where the alleged perpetrator is in the family home) the investigation of child abuse concerns is clearly understood to be a public obligation which falls to state governments. In a divorcing family (where the main issue is contact) the cost of investigating the alleged abuse is often privatised. It is seen as a dispute between the mother and father (or new partner) in the context of private litigation. Legal Aid might meet some costs, but overall the expense of taking a case to trial is prohibitive.  It is a pitiful sight to see some litigants doing their best to represent themselves.  

2.13 Relationships Australia responded to concerns raised about the alleged inappropriateness of the proposed three-tier system in cases involving domestic violence. In noting some of these cases, the organisation stated:

We consider that these case studies highlight the complexity of the issues involved in contravening contact orders. That is why we consider it extremely important that resources be put in up front and in the preventative and remedial stages to provide this group of clients with services that are tailored to meet individual needs. This will involve having experienced practitioners run these courses; providing options for counselling so that there can be a more thorough assessment of the reasons for contravening the order, and positioning these programs in organisations that have access to a wide variety of referral options. Closely linked to achieving the objectives of the legislation is attention to other areas such as increased access to other services such as access to advice through Legal Aid and wider access to Handover Centres.

Explanations

2.14 In the first stage of the process, the court and any legal practitioner are obliged to explain the effect of a parenting order to the persons involved. The Family Court of Australia stated that:

It is difficult to perceive how a Court can be said to exercise a judicial function by explaining the effect of an order in the manner required.

Perhaps one way to avoid these dilemmas is for information to be available in the form of pamphlets which the Court could order be provided to the parties.

2.15 The Family Law Practitioners’ Association of Western Australia suggested that a pamphlet prepared by the court be attached to the Parenting Order when issued from the court.
 It stated that the obligation for a practitioner or a court to explain the effect of a parenting order will cause an increase in time spent by the solicitor or the court thereby increasing costs to the parties and causing further delay in court process. The Family Law Council also supported the idea of providing parties with written material about the nature of the parenting order.

2.16 Relationships Australia noted:

Where parties affected by the order are represented separately by different legal practitioners there is the potential for confusion and conflict in implementing the order if there is not a shared understanding of the effect of the order.

Where parties are represented by separate legal practitioners…there [should] be a requirement for these practitioners to work together to ensure a shared understanding of the effect of the order.

2.17 The NCSMC also expressed concern that there was ‘currently no internal systematic regulatory processes under which officers of the court can be brought to account for failing to carry out obligations imposed by the legislation or by court order.’ The organisation stated:

If a person is imprisoned for non-compliance with a court order as a consequence of a failure by an officer of the court to properly explain the provisions of the order, the person has suffered material damages arising from that failure and should have access to restorative justice. The grounds and processes of complaint against officers of the court should be accessible and publicised to users of the court. Such processes would also be a means of documenting areas where officers of the court may require training in compliance with the obligations imposed on them by legislation or court order.

Failure to exercise contact rights

2.18 Ms Debra Gillick, a ‘custodial’ parent identified problems with respect to the failure of a contact parent to exercise contact. The consequences for the residence parent of a contact parent failing to turn up for access visits, giving late notice of an intention to do so, or giving notice after a failure to attend, include inconvenience, financial costs, emotional trauma for children and a reduced ability to plan. She added:

This is not insignificant and I would hope that the responsibility for non-custodial parents to also honour their access arrangements will be highlighted in the proposed parenting programs and as part of the marketing of these legislative changes.

2.19 The Domestic Violence Advocacy Service also referred to the issue of non-contact on the part of the non-custodial parent.
 Ms Catherine Carney of the Women’s Legal Resource Centre suggested that the right to contact should lapse if it was not exercised over a reasonable period of time
. The Attorney-General’s Department undertook to discuss the possibility of such orders with the Family Court.

Second Stage- Post Separation Parenting Course

Assessment of suitability of persons to attend

2.20 Relationships Australia also questioned the manner in which the suitability of participants to attend post-separation programs would be assessed, stating:

There would need to be criteria and processes developed to endeavour to standardise these assessments. Participation (beyond actual attendance) is hard to define particularly where people are referred on a mandatory basis.

Admissibility in punitive proceedings of admissions made to program provider

2.21 Relationships Australia also sought clarification of the applicability of s19N of the Principal Act, which refers to the inadmissibility of evidence, to the proposed provisions allowing for the court to assess a person’s participation in post-separation programs and the need for punitive measures.

2.22 The Attorney-General’s Department suggested that the program provider could give evidence of the fact and the level of a person’s ‘participation’ in a program but no more.  The Department considered that this was a question of what was meant by ‘participate’, defined by proposed 70NB as ‘take part in the lectures, discussions or other activities in respect of which the person is assessed to be suitable.’  The department undertook to look at the issue in the light of that definition.
  

2.23 In a subsequent submission
 the Attorney-General’s Department wrote:

.
At the hearing I expressed the view . . .  that a post‑separation parenting program provider may be called to give evidence in Stage 3, when the court is considering whether to impose a penalty.  I confirm my view that the issue is related to the definition of “participate” and that it does not go to the content of discussions between the post-separation parenting program provider and the attendee within the confines of the program but to the fact of attendance and efforts at learning.

Can both parties be made to attend?

2.24 Another issue that was raised was whether both parties could be ordered to attend a post-separation parenting course when one had breached a parenting order. The CSMC advised that while the legislation refers to the person who had breached the parenting order as the one to be required to undertake the remedial stage of the new three-tier system, it stated that it was ‘extremely likely…that both parents may require education and counselling.’ The CSMC added that it:

…fears that the adversarial style of the amendments and the focus on only the facts of the alleged breach, will not adequately address the whole situation in an effective way, in particular ensuring the best interest of the child.

2.25 A similar point was made by the Far South Coast Family Support Service.

2.26 The Attorney-General’s Department said:

. . . I do not know whether we can actually make a law to require somebody who has not breached an order to attend something.  Certainly in beneficial terms that could be an outcome.

2.27 In a subsequent submission the Department wrote:

 . . . there was discussion about whether the court could order the party who was not in breach of an order to attend a post separation parenting program.  The Bill does not provide for orders to be made against the non-breaching party but in response to the request from the Committee I sought advice from Chief General Counsel who says that there would be no constitutional impediment to such a provision. 

2.28 In any case, Relationships Australia seems to think that some parents would attend voluntarily. It stated:

In this preventative stage, parents should be encouraged to seek assistance to resolve the issues without resorting to breaching the order. There is a role for an ongoing monitoring, counselling and educative process for all family court parties. This would assist in ensuring that children would not become compromised between their two parents where conflict is an issue. This would minimise potential emotional abuse of children that can occur on contact visits.

2.29 However, a point made by the Women’s Legal Service, Brisbane
 and the Children and Domestic Violence Action Group would seem to be relevant here. They argued that a Post Separation Parenting Program was not appropriate in cases involving domestic violence.  The Children and Domestic Violence Action Group stated that the idea of the program:

fails to take into account the dynamics of violence against women and children. The process of conciliation can be dangerous for women and is not appropriate in situations where a power imbalance exists between the negotiating parties. Strategies to encourage cooperative parenting are not going to succeed in cases where there has been a history of abusive behaviour and the outcomes of such negotiations are more likely to be unsuccessful, have the potential to result in arrangements which women have been coerced into agreeing to, and place women and children at risk of further abuse.

Compensation for Contact Foregone

2.30 Relationships Australia (SA) endorsed the proposed approach to the enforcement of parenting orders, stating:

We believe that the ability to make parenting orders that compensate for contact forgone as a result of a contravention is timely. 
2.31 The Attorney-General’s Department expressed the opinion that a further parenting order under proposed paragraph 70NG(1)(b) compensating a parent for contact foregone as a result of a contravention by the other parent of a parenting order would be subject to the best interests of the child and not be simply a punitive measure.  The Department also said that it was something that it could consider more closely.
  (In any case, subsection 70NJ(5), which deals with the manner is which an order is to be made, specifically refers to the best interests of the child as the paramount consideration).  

Participation in Post Separation Parenting Program 

2.32 The Family Court of Australia raised the issue of how one’s participation in a parenting program was measured. Justice Kay said:

Well, if somebody just sits there quietly with their hands behind their head or behind their back and just listens but does not talk back are they participating or failing to participate?  Who is to measure?  Do you then have a trial within the trial to work out whether they have or they have not? The person says, ‘I participated.  I concentrate best with my eyes closed.’
.

2.33 The Attorney-General’s Department was not persuaded. It said that this question was no different from the difficult questions involving finely balanced judgements that courts generally are called on to answer.

What is ‘reasonable excuse’?

2.34 The Family Law Council suggested that a provision such as that in subsection 112AC(2), namely, that the respondent contravened the order in question because he or she did not understand the obligations imposed by the order and the court thinks he or she should be excused, should be included in the definition of ‘reasonable excuse’ in this case.
  

Onus of Proof of Reasonable Excuse

2.35 Proposed subsection 70NJ(1) provides that if a court is satisfied that, at a particular time, a person has, without reasonable excuse, contravened an order affecting children and the person does not prove on the balance of probabilities that he or she had a reasonable excuse for contravening the order, the court must make an order for that person’s punishment. 

2.36 Justice Kay of the Family Court of Australia said of this provision:

You cannot have somebody without reasonable excuse having contravened an order if they can prove that they have not contravened the order.  There is excess verbiage in there that needs to come out.
.

The Family Law Council submitted that the standard of proof on the applicant should be explicitly stated and that having regard to the criminal sanctions, a criminal standard was appropriate. 
 

2.37 The Attorney-General’s Department suggested that the court had to be satisfied that there was no reasonable excuse for the contravention as ‘a threshold issue before the court receives the jurisdiction’
 In a subsequent letter to the Committee, the Department wrote:

. . . the Committee discussed the standard of proof in enforcement proceedings.  I set out the position under the current law and indicated that these amendments replicate the current law.  In short, the breach and any defence both have to be proved on the balance of probabilities.  This arises from Lindsay and Lindsay (1995) FLC ¶92-638 which examined the existing provisions after the passage of the Evidence Act 1995.  However, the Committee would be aware that the Family Law Council did not raise this issue in its report, Child Contact Orders: Enforcement and Penalties (June 1988) and the Bill was prepared on that basis.  An additional point that the Committee should bear in mind, not mentioned at the hearing, is that the degree of satisfaction which the civil standard of proof calls for will vary having regard to the gravity of the facts to be proved (Briginshaw v Briginshaw (1938) 112 CLR 517).

2.38 In a further submission to the Committee, the Department referred to forthcoming discussions with the Criminal Law Division of the Department on questions relating to onus of proof but pointed out that their outcome would have to be approved by the Attorney-General before the Committee would receive advice on the issue.
 

Impact of state legislation

2.39 Families, Youth & Community Care Queensland stated that under the State’s Child Protection Act 1999, the Children’s Court will be able to make an order directing a parent not to have contact with a child. The committee was advised that the State child welfare law would override the Commonwealth legislation on this issue and that where a State order is made to this effect, ‘a parent who is required by the Family Law Act to make the child available for contact should not be required to comply with the Family Court order and should not be subject to any penalty as a result of having not complied’
.

2.40 In submission 31A, the Attorney-General’s Department  referred to the broader issue of the interaction of state and territory welfare systems with the federal family law system. It wrote:

This Bill does not seek to address that issue but for the assistance of the Committee I can point out how the Family Law Act deals with that interaction.  Section 67ZK provides that orders under the Act shall not be made where a child is under the care of a person under a child welfare law.  This prevents orders under the Act being made in circumstances where the state or territory welfare system is involved.  The Family Law Council is presently conducting a project into this question and has released one discussion paper (The Care, Support and Protection of Children: Interaction between the Family Law Act and State and Territory Child and Family Services Legislation, Discussion Paper No 1, Principles and Minimum Standards - January 1998).  A second paper is expected in the near future.

Application of Enforcement System to Child Maintenance Defaulters

2.41 The Bill provides (in proposed section 70NJ) that a person ordered to take part in a post-separation parenting program and having contravened an order affecting children without reasonable excuse must be punished by the Court. The Court may not impose a sentence of imprisonment for contravention of a child maintenance order unless it is satisfied that the contravention was wilful or fraudulent. Proposed subsection 70NO(8) provides ‘to avoid doubt’ that the service of such a sentence of imprisonment does not affect the person’s liability to make the payment. 

2.42 These punitive measures were also criticised
. Dr W J Glavin stated:

This provision of the proposed amendments which seek both to imprison CSA defaulters and to also further extract the monies which caused the imprisonment puts men into an inexorably escalating circle of punishment which will inevitably result in desperation. This is contrary to the principles of common law which generally hold that serving the legal punishment extinguishes the crime.

Variation by Family Court and Federal Magistrates Court of each other’s Orders 

2.43 The submission by the Family Court of Australia pointed out that proposed section 70NL (Variation and discharge of community service orders) does not permit the Family Court of Australia to vary or discharge an order made by the Federal Magistrates Court.
 In evidence, Chief Justice Nicholson said
:

I would have no problem about the Magistrates Court varying a Family Court order at a subsequent time if a matter had conveniently come before a Magistrates Court 

This point was raised with the Attorney-General’s Department by the Committee. It was acknowledged that there was a degree of force in the Chief Justice’s argument and taken it on notice with a view to reporting back to the Committee
. In a subsequent submission to the Committee, the Department stated:

Unfortunately, I am unable to comment further on this issue.  If the Committee is minded to make a recommendation to change section 70NL, along the lines suggested by the Chief Justice, it will be a matter for the Government to consider an appropriate response to the recommendation
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