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Chapter 3

binding financial agreements 

Should Binding Financial Agreements be possible under the Family Law Act?

3.1 A proposal to introduce a ‘comprehensive set of financial agreements’ was recommended by the 1992 Report of the Joint Select Committee on Certain Aspects of the Operation and Interpretation of the Family Law Act 1975.
 

Reactions to the provisions dealing with binding financial agreements

3.2 Only one of the submissions gave unqualified support to schedule 2. This was from the Family Law Justice Coalition, which said:

We support the passage of the bill with no amendments. We believe it is the best Family Law Bill since before the Matrimonial Causes Act 1959. We strongly support the children’s orders provisions, the property agreements provisions and the private arbitration provisions, including the limitation of appellate review to issues of law.

3.3 There was some support in principle for schedule 2. This came from Professor Patrick Parkinson, Associate Professor of Law, University of Sydney and the Family Law Section of the Law Council of Australia. Professor Parkinson said:

It seems to me that we now have a situation in Australia where de facto couples, at least in New South Wales and other states, are allowed to make such agreements.  It is culturally acceptable for some Australians to do so.  Those who have come from the Dutch speaking world, from South Africa and other places, have had a cultural tradition of drawing up pre-marital agreements and that tradition transfers to Australia . . .
 and:

 . . . we are taking a leap into the unknown to some extent, but we have to recall that in other jurisdictions around the world these agreements are quite common - in the United States, for example.

3.4 However, Professor Parkinson said that given the special nature of the marriage ‘contract’, safeguards were needed
 and the Family Law Section said that it did not support the introduction of binding financial agreements in the form proposed in the legislation. 

3.5 There was much opposition to schedule 2. Some of this related to the concept of binding financial agreements, some of it to the manner of their making, some to the lack of provision for their registration, but probably most to the grounds for setting such agreements aside.

3.6 Some opposition was expressed in general terms. For example, NCSMC argued that the legislation would be ‘detrimental to the interests of women’ and would therefore contravene the provisions of CEDAW.
 CSMC expressed concern that the proposed legislation would add to the disadvantage currently faced by single women after divorce and further increase ‘sole parent poverty.’
 The WLC were critical of the proposal to introduce binding financial agreements, stating that it would ‘protect those with property in the marriage and those with bargaining power in the marriage and those with bargaining power in the negotiations.’
 The Women’s Legal Resources Centre advised ‘it is also…men in many marriages who have the bargaining power prior to and during the marriage.
 WIRE said::

Women rarely are in a dominant negotiating position, men often are. WIRE is concerned that women may be knowingly or unwittingly be (sic) removed from accessing rights which otherwise would be legally theirs.

3.7 Dr Belinda Fehlberg, Senior Lecturer in Law at the University of Melbourne, noted the objectives of the proposed introduction of binding financial agreements:

· greater control over property for parties to agreements;

· greater choice for parties to order their own financial affairs;

· reduced conflict in the event of marriage breakdown; and

· the need for the Family Law Act to reflect changing community attitudes and needs.

3.8 However, Dr Fehlberg questioned whether, given Australian research and overseas and experience, pre-nuptial agreements would fulfil these objectives. She noted:

Marked disparity of economic power combines with other factors that tend to place women in a weaker bargaining position compared with men, including:

i) The socialization of women as individuals who are less likely than men to think in the self-interested manner of commercial contracting parties…

ii) The fact that a pre-nuptial agreement is made at a time when careful deliberation is particularly unlikely. 

3.9 Ms Kate Burns, research academic, concurred with the view that there is likely to be an unequal bargaining position between men and women, and stated:

Women in the midst of domestic trauma and financial difficulty, particularly if they have dependent children, with far fewer resources than their former partner, may enter into financial agreements which are not in their long term interests, or that of the community generally. Over the last thirty years the law has moved towards a greater understanding of the different bargaining power people bring to the contracting situation; these reforms represent a throw-back to a more ignorant, insensitive time.

3.10 The WLC
 and the Women’s Legal Service, Brisbane, argued that the effect of the proposal was to undervalue the non-financial contributions made to the material success of the marriage by the wife. The Women’s Legal Service, Brisbane, said:

We are also concerned that these agreements will tend to have an almost exclusively financial focus. The policy objectives which underlie s79 of the Family Law Act (FLA) and the developed case law make provision for retrospective and prospective recognition of non-financial contributions in property divisions. These are primarily the contributions of women. On the other hand, financial agreements of the type anticipated in the Bill, reward the partner who made the major financial contributions to the relationship. These are primarily the contributions of men. It is our concern that encouraging the use of these agreements and legislating for their enforceability, privileges men to the detriment of women and children and will, over time, significantly decrease the financial status of separated women and their children in Australia.

3.11 Many of the submissions pointed to specific handicaps suffered by women in negotiating financial agreements. In some cases, they suffered from violence or domination by their husbands, lack of education and business experience or the stress of raising a family
. The Women’s Legal Service, Brisbane, stated: 

…we hold serious concerns about the fairness of the provisions relating to financial agreements. It is our experience that our clients who live with violent men are unable to negotiate equally over any matters in their relationship. Our clients cannot go out when they wish to, cannot maintain links with their family, cannot even wear or cook what they would like. Bearing this in mind, our concern is that our clients will often not have the bargaining power to strike fair agreements with their partners. This will be further compounded by the fact that often it is the men who have control over, and the knowledge about the financial assets of the relationship.

3.12 The WLC stated:

While courts may intervene in contracts where one of the parties is incapable of adequately protecting his or her interests, due to some special disadvantage, these cases are difficult and expensive to argue. We believe that all BFAs are open to a presumption of undue influence due to the special relationship of the parties, combined with their emotional state at the time agreements are entered into
.

3.13 Some submissions suggested that the legislation was premature. The National Council of Single Mothers and their Children also referred to the Attorney-General’s acknowledgment of the need for further research into matrimonial property outcomes and suggested that ‘binding financial agreements with respect to property of a marriage should be deferred until this research is conducted and more is known about the current property settlement situation.’
 The FSCFSS stated that the proposal was a departure from the views in the recently released Government Discussion paper on family law and property, arguing that it:

…seems a hasty and draconian response to the structural disadvantage experienced by women vis a vis property settlements. It will particularly impact on women on the land, many of whom are from a NESB.

3.14 While supporting, in principle, the introduction of binding financial agreements, Professor Patrick Parkinson thought that given the special nature of the marriage ‘contract’, safeguards were needed.  Professor Parkinson expressed concern at the matters which people would be contracting to in a financial agreement provided for by the Bill:

It allows people to contract about a separation which occurs in circumstances which neither could have contemplated so far in advance, and in which all property present and future may be covered by the agreement.

3.15 In relation to the adequacy of safeguards, he stated:

The Bill protects the government’s interests well, but the interests of children less well…

The homemaker whose children have grown up could suffer serious disadvantage.

3.16 CSMC was critical of the proposal to introduce binding financial agreements, preferring instead the current discretionary powers of the court. It stated:

A number of commentators including the Family Court have stated that these amendments are unnecessary and fail to acknowledge the thorough process used by the court to fairly assess the division of matrimonial property.

…The current legislation and history of jurisprudence takes into account all relevant factors and is flexible and capable to assess on a case by case basis.

If Binding Financial Agreements should be possible, how should they be made?

Financial/Legal Advice to Parties Necessary?

3.17 In relation to the provisions requiring independent financial or legal advice, Relationships Australia (SA) considered it to be a ‘wise precaution’ and stated:

We welcome the clarity provided by the amendments concerning financial agreements and that parties will, in future, have the capacity to make a financial agreement that is binding on the parties, whether the agreement is executed before marriage, during marriage, or after the marriage has broken down
.

3.18 However, a number of submissions were concerned about the level of protection which independent advice could give. Dr Fehlberg stated:

…empirical evidence also indicates that in the context of intimate personal relationships, such advice is most unlikely to have any impact on the decision to enter an agreement (Fehlberg 1997)…[and] contradicts the view that mandatory receipt of such advice will necessarily result in parties entering agreements that are in their ‘best interests’
.

In evidence, she said:

What I found in the research that I did in the UK – which is the research I refer to in my submission – is that, in the context of intimate personal relationships, independent advice is very unlikely to have any impact on a person’s decision whether to enter one of these agreements , and it will not necessarily result in them entering an agreement which is in their best interest . . . 

3.19 The Family Law Section of the Law Council of Australia was guarded in its optimism. It noted that:

even though the Bill provides that a financial adviser will only give advice as to the financial effect of an agreement, the fact remains that a person who is not legally qualified will provide “advice” on an agreement that may have significant legal ramifications in the future
.

3.20 It saw the presence of a legal adviser as a protection against:

…a power imbalance – which is most likely to disadvantage women. Limiting the power of the Court to set aside an agreement is not appropriate particularly where parties may have entered an agreement without legal advice.

3.21 However, the Women’s Legal Service (SA) considered legal advice an inadequate safeguard:

…this is because not all legal practitioners are proficient in family law practice and a solicitor’s certificate does not constitute a guarantee that full advice has been provided and understood.

Secondly, even the provision of comprehensive advice as to the legal effect of an agreement does not avoid the potential for parties to be coerced or induced to enter agreements that they know reduces their legal entitlements.

Financial vs legal advice

3.22 Submissions opposing the provision for financial advice as an alternative to legal advice were received from the Family Law Section of the Law Council of Australia,
 the Women’s Legal Service (SA), the WLC, the Catholic Social Justice Council of Western Australia,
 the Commmunity of Inala Legal Service,
 the NCSMC,
 The Women’s Legal Resources Centre,
 the Women’s Legal Service, Brisbane,
and the Family Law Council
.  

3.23 The WLC was critical of the option of obtaining only financial advice in order for a financial agreement to be considered binding. It stated:

BFAs alter a person’s legal rights under the Family Law Act and only a lawyer can advise on the implications of that change. In the law of contract, unfair and unconscionable agreements can be overturned if independent legal advice was not obtained. Under the proposed changes, BFAs would be treated as commercial cont(r)acts, but without the significant protections that attach to a commercial contract.

3.24 The Women’s Legal Resources Centre concurred with this position, noting:

The belief that a marriage contract is even similar to a commercial contract demonstrates a deep misunderstanding of most negotiations before and during the course of many marriages. Parties are not objective. Marriage is often not a contract between two people with equal bargaining power…the parties would not approach a property agreement with the same degree of sophistication that one would expect from a commercial transaction.

3.25 The Attorney-General’s Department, stated that it was Government policy that a financial agreement would be binding if the parties had legal or financial advice.
  

Formalities

3.26 At the Committees’ hearing in Sydney, the Attorney-General’s Department was questioned on the possibility of the legislation requiring parties’ signatures to be witnessed.  The Department was also questioned on whether the advisers’ certificates would specifically state that advice had been provided, that the advice appeared to have been understood, when and where it took place, how it was given and that the person providing the advice was independent of the parties.

3.27 At the time, the Department said 

 . . . I do not know whether we could construct a system which required a series of steps to be of such an order that it guarded against everything.
 

3.28 In later correspondence to the Committee, the Department stated in relation to the witnessing of parties’ signatures:

  . . .  the Committee raised the issue of the formalities for entering into a financial agreement.  The Evidence Act 1995 is silent on the requirements necessary for the signing of documents.  The formalities are to be found within the terms of the Family Law Act 1975.  The provisions of the Property (Relationships) Act 1984 (NSW) contain similar requirements in that the agreement has to be in writing, signed and parties receive independent legal advice.  The NSW law is also silent on the formalities for witnessing of signatures
.

3.29 In a further letter to the Committee, the Department stated that it was:

… unable to comment further on this issue.  If the Committee is minded to make a recommendation to change section 90G . . . it will be a matter for the Government to consider an appropriate response to the recommendation.

Should agreements be registered with or approved by the Court?

3.30 A number of submissions dealt with the issues of a requirement (or facility) for registering agreements with the Family Court. The NCSMC considered that:

Financial agreements should be required to be scrutinised by the court for fairness and reasonableness before being registered.

3.31 A similar point of view was expressed by  the Women’s Legal Service
 and Dr Fehlberg, although she did not favour a full, formal court hearing, but rather the filing of the agreement in the Family Court in a similar fashion to the system operating for consent orders 

3.32 On the other hand, the Family Law Section
 and the Catholic Social Justice Council of Western Australia
 appeared to be in favour of simple registration for safekeeping. The Family Law Section suggested that:

…if agreements are held by the Court this will overcome circumstances where, perhaps many years down the track, parties are unable to find their copy of an agreement or there is a dispute as to the genuineness of the agreement produced.

3.33 The Attorney-General’s Department said that registration of agreements was a question of policy which had been considered by the Government. The Department indicated that the Government had seen registration as involving approval, which was the position under the current law.
 However it took the view that agreements should be made outside the court and without reference to the court, having regard to the grounds for setting aside agreements. The question of registration without approval, that is, simply for safe-keeping purposes, was not addressed by the Department.  

How binding should Financial Agreements be?

3.34 The proposed grounds for setting aside a financial agreement are:

· the agreement was obtained by fraud [s.90K(1)(b)];

· the agreement is void, voidable or unenforceable [s.90K(1)(b)];

· it is impracticable for the agreement (or part of it) to be carried out having regard to circumstances that have arisen since the agreement was made [s.90K(1)(c)]; and

· in supervening exceptional circumstances relating to the care of a child, the child or the party caring for the child will suffer hardship [s.90K(1)(d)].

3.35 Many submissions expressed concern about the narrowness of the grounds for setting aside an agreement. The Family Law Section of the Law Council of Australia was concerned that the provisions are inadequate and confusing,
 and the Family Law Council was concerned that the grounds are too narrow
.

3.36 The Women’s Legal Service (SA) argued that the proposed setting aside grounds on which the court may set aside a financial agreement are too limited. It stated:

We foresee that in many of the instances where women may be pressured or coerced into signing a financial agreement, the circumstances would not constitute fraud as legally defined. In some situations even the legal concepts of undue influence, duress and unconscionable conduct may not apply although enforcing the agreement is nonetheless unfair in all circumstances.

3.37 It recommended, instead, that the grounds set out in s79A of the principal Act (relating to orders) be included as grounds on which the court may set aside an agreement.
  The grounds on which the Court may set aside an order affecting property interests are:

(a) a miscarriage of justice by reason of fraud, duress, suppression of evidence, the giving of false evidence or any other circumstance; 

(b) in the supervening circumstances it is impracticable for the order or part it to be carried out; 

(c) because of circumstances arising as a result of the default of a person in carrying out an obligation imposed by the order, it is just and equitable to vary the order; or 

(d) in supervening exceptional circumstances relating to the care of a child, the child or the party caring for the child will suffer hardship. 

3.38 However, the Women’s Legal Service (SA) did note the difficulties in proving duress and coercion.

3.39 The Attorney-General’s Department in response to this argument stated that a committee of Family Court judges made available by the Chief Justice for consultation had indicated to the Department that the provisions of section 87 (relating to maintenance agreements in substitution for rights under the Act) were inserted into the Family Law Act in about 1983 after advice from the Family Law Council. They said that extensive consideration had been given to the grounds now appearing in subsection 87(8), which reads as follows: 

‘(8) A court may, by order, revoke the approval of a maintenance agreement under this section if, and only if, the agreement is registered or deemed to be registered in that court and the court is satisfied that: 

(a) the approval was obtained by fraud; 

(b) the parties to the agreement desire the revocation of the approval; 

(c) the agreement is void, voidable or unenforceable; or 

(d) in the circumstances that have arisen since the agreement was approved it is impracticable for the agreement to be carried out or impracticable for a part of the agreement to be carried out’. 

3.40 The Committee also received evidence from the Family Court of Australia suggesting that the grounds were too narrow. It stated:

The addition of circumstances such as misrepresentation, unconscionable conduct and significant or wilful non disclosure as grounds for setting aside would, in the Court’s view, go some way to providing a greater sense of protection for a party who may otherwise be seriously disadvantaged under the section as currently drafted.

3.41 The Attorney-General’s Departments’ response was that subsection 87(8) actually provided a very comprehensive set of grounds for setting aside. The grounds in subsection 87(8) and the proposed 90K(1) were different in two ways. First, that the latter does not provide for the agreement to be terminated (by agreement) of the parties because there was provision elsewhere in the Bill for parties to terminate and set aside the agreement themselves. Second, subsection 87(8) does not include a provision in relation to children.  The Department supported a provision in relation to changed circumstances for children and modelled it on the ground in 79A(1)(d). The Department used the existing subsection 87(8) as the model for the proposed subsection 90K(1) because they both relate to agreements whereas the existing subsection 79A(1) relates to court orders, even when made by consent. The Department undertook to discuss the matter further with the Family Court55.
Possible grounds for setting aside agreements

3.42 Several suggestions were made on setting aside grounds including:

· ‘non-disclosure’ (Family Law Council,
 WLC);

· circumstances arising as a result of the default of a person in carrying out an obligation imposed by the order, (Family Law Council);

· the subsequent birth of a child (Family Law Council);

· duress (Women’s Legal Service, Brisbane);

· the agreement not being fair and reasonable (Family Law Practitioners’ Association (WA),
 Women’s Legal Service (SA),
 Catholic Social Justice Council of Western Australia).

3.43 Non-disclosure not being a specific ground for setting aside a binding financial agreement, was referred to by the Attorney-General’s Department. The Attorney-General’s Department referred to the amendment to the existing Part VIII saying that it did not apply to financial matters and resources to which the proposed Part VIIIA applied. It suggested that if assets were not disclosed when a binding financial agreement was made, the binding agreement would not apply to them, so that the Court would be able to deal with them under Part VIII.
 Additionally, non-disclosure might well be a ground for setting aside under the proposed Part VIIIA
.

3.44 The Attorney-General’s Departments’ response was that consideration had been given to the Bill explicitly requiring full disclosure. However the approach actually chosen would send a message to people wishing to enter into binding financial agreements that if they did not disclose particular property the Court would still have jurisdiction over it under Part VIII.
, 
 

3.45 The Department noted that one of the most contentious grounds for setting aside an agreement is where there are changes in circumstances of an ‘exceptional nature with respect to the care of children’:

…what amounts to exceptional…is a matter of fact and degree. A simple change in the parenting arrangements may not be sufficient…but if the change takes the care arrangements outside the normal vicissitudes of life, the ground may be made out. The persistent refusal to pay child maintenance has been held to satisfy the ground.

3.46 The Department took on notice the issue whether the supervening change in circumstances relating to the care, welfare and development of a child of the marriage should continue to be ‘exceptional’. However, as this is a policy issue, any change (as notified by the Department) will need to be approved by Government.
 In a subsequent letter the Department commented that if the Committee is minded to make a recommendation to change paragraph 90K(1)(d), it will be a matter for the Government to consider an appropriate response to the recommendation.
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