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CHAPTER ONE

Background 

Introduction 

1.1 On 18 February 1999, the Senate Selection of Bills Committee referred the Customs Legislation Amendment Bill (No. 1) 1998 to the Senate Legal and Constitutional Committee for inquiry and report by 10 March 1999.

1.2 Appendix 1 of the Selection of Bills Committee gave as the principal reason for referral: “concern over Item 3 of Schedule 2: the deeming provisions of proposed new Section 16AA”.

The bill

1.3 The bill is presented as part of a strategy to limit the importation and use of illicit drugs. The Second Reading Speech states that:

This bill is identical to the Customs Legislation Amendment Bill (No.1) 1998, introduced into the House of Representatives on 2 July 1998 before the last Parliament was dissolved on 31 August 1998. It represents the first instalment of legislative amendments proposed by the Government implementing the "Tough on Drugs" strategy, an initiative announced by the Prime Minister on 2 November 1997. …

The bill amends the Customs Act 1901 (the Act) with the objective of providing Customs officers with more effective powers in relation to the detection of illicit drugs at the border. The bill also amends the Customs Administration Act 1985 in relation to the use made of information obtained or held by the Australian Customs Service. …

1.4 The bill therefore provides a range of powers to enable customs officers to frisk-search persons, or examine the bags, or other containers, of people such as maintenance crews, caterers and cleaners, who have access to ships and planes which may have illicit drugs aboard.  However, emphasis is placed on the fact that, although these powers will affect persons currently not subject to such search, they are not in themselves a novel approach:

…the powers proposed are not new ones:… Customs already has these powers in respect of arriving passengers. The proposal is simply to extend the powers to other people in a `Customs place' who have unrestricted access to planes and ships for quite legitimate purposes. The proposed frisk search powers will provide the same safeguards and rights to individuals as currently apply to passengers, thereby ensuring that the dignity of a person being frisk searched is maintained.

1.5 The bill contains a range of other measures including:

· Rights to frisk-search a person for weapons.

· The power to copy a document in circumstances where a Customs officer has reasonable grounds to suspect that the document contains information in relation to the importation of illicit drugs.

· the power to require a vehicle to stop in a Customs place for the purpose of checking goods leaving Customs control. Currently, there is no deterrent if the driver of the vehicle fails to stop, and it is proposed to rectify this situation;

· Currently the act makes it an offence for craft or goods coming from a place outside Australia to go directly to a sea installation without Customs permission. A similar offence exists in relation to a craft or goods leaving a sea installation directly for a place outside Australia. It is proposed to extend the application of this provision to a resources installation. 

· It is an offence under the act for an Australian based craft to transfer goods at sea to a craft on an international voyage. It is proposed to also make it an offence for the craft on the international voyage to be involved in such a transfer of goods.

· A Customs officer currently has the power to board and search a foreign flagged ship in the Australian territorial sea. As a consequence of Australia becoming a signatory to the United Nations Convention on the Law of the Sea, it is proposed to extend these powers to the contiguous zone in cases where the Customs officer has reasonable grounds to suspect that the ship has been, is, or is to be involved in the commission of an offence against the Act. It is also proposed to extend the area in which the general powers to board and search ships may be exercised to include the sea to the landward side of the base line to the coastline of Australia as well as the territorial sea.

1.6 The bill also proposes amendments to the Customs Administration Act 1985, to modernise the official secrecy and disclosure provisions and will recognise the necessity of arrangements for intelligence sharing in acting against illicit drug smuggling and trafficking  (including performance enhancing drugs) as well as in relation to other unlawful activity. 

1.7 The bill includes a proposal related to the control of weapons in accordance with the Government's gun control policy. The objective of this proposal is that a person on a craft on an international voyage visiting Australia, for example a yacht, is to be subject to the same gun controls as if such a person arrived in Australia as a passenger, similar to all Australians.

1.8 The committee notes that, overall, the bill is not overly contentious and none of the submissions received raised any general objections.  Most comment has been limited to a small number of specific issues which are addressed below at Chapter 2.

Hearing and submissions

1.9 The committee invited submissions from the Attorney General’s Department, (incorporating the Australian Customs Service) as well as persons identified by the Selection of Bills Committee as possible witnesses. In response, the committee received three submissions (listed at Appendix 1). The committee held a public hearing in Canberra on 4 March 1999, and witnesses are listed at Appendix 2.

� 	Senate Selection of Bills Committee Report No. 2 of 1999, Senate Hansard, 18 February 1999, p. 2090.


� 	The following is taken from the Second Reading Speech





