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CHAPTER 2

ISSUES

Overview of issues raised in evidence

2.1 The Australian Federal Police Association (AFPA) supported the ‘basic thrust’ of the Bill, and supported the clear segregation of the Commissioner’s command powers and general employment powers. However the AFPA had several specific concerns. The Police Federation of Australia (PFA) - a national umbrella police union - raised concerns about a few matters and reserved its position on others. The Police Association (Victoria) was interested ‘because of the increasing convergence in police legislation in the various jurisdictions’, and had similar concerns. The Northern Territory Police Association Inc., anticipating that its members might be seconded to the AFP for overseas service, was concerned about the Commissioner’s proposed power (section 40H(2)) to declare conditions of overseas service outside the Workplace Relations Act 1996. The Australian Council of Trade Unions thought that members of the AFP should have the same employment rights as other employees including Commonwealth employees.

2.2 Recommendations of the AFPA, and the Attorney-General’s Department’s replies to them are supplied in Submission No 2A, Attachment A. They are a fairly concise summary of the arguments and counter-arguments on most concerns about the Bill.

Proposed section 29 - mandatory termination for serious criminal offence

2.3 Proposed section 28 is a general power for the Commissioner to terminate the employment of an AFP employee. The unfair dismissal provisions of the Workplace Relations Act 1996 apply. Under proposed section 29 an AFP employee is automatically dismissed if convicted of an offence potentially punishable by at least 12 months imprisonment. The provision will also apply where a court makes an order under section 19B of the Crimes Act 1914 (Crimes Act), or State/Territory equivalent, instead of proceeding to conviction.

2.4 Because termination under proposed section 29 is done through the law itself, there is no administrative decision involved, so neither the Workplace Relations Act nor the Administrative Decisions (Judicial Review) Act 1977 (ADJR Act) will apply.

2.5 The unions argued generally that this provision is ‘draconian’.
 They argued:

· including any offence potentially punishable by at least 12 months imprisonment is much more severe than including only actual sentences of at least 12 months.
 There was some discussion in evidence about likely offences for which (it was implied) automatic dismissal might seem an unjust result.
 Stealing Commonwealth property in any shape or form can be punished by up to seven years imprisonment.
 In New South Wales drink-driving with a high range of blood alcohol is punishable by up to 18 months imprisonment on the first offence.
 The concern was that a conviction under these laws would mean automatic dismissal regardless of the gravity of the particular offence, or mitigating circumstances, or the actual sentence.

· including section 19B (Crimes Act) orders as triggering mandatory dismissal would be ‘harsh and unjust’, since a court might make a section 19B order specifically because the offence is ‘of a trivial nature’.

· it is objectionable that the provision allows no appeal or review under the ADJR Act .
 The severe, mandatory effect of the provision could ‘produce an opposite effect - for example, a reluctance even to investigate and charge police officers because of the potential immediate and non-appellable effect on their employment…’
 

· the provision is unnecessary, since the Commissioner will be able to terminate under proposed section 28 in any case. The unfair dismissal provisions of the Workplace Relations Act would apply.

2.6 Witnesses stressed that they did not want to be apologists for police officers who commit offences, but rather were concerned about the fairness of the process:

Senator McKIERNAN—…I am talking about a person who has been convicted a third time for drink driving, for example. Would you accept mandatory dismissal in circumstances like that? …

Mr Collins—Then I would expect, as would any profession, that such a person would be removed from the profession. What I would not like to see is a mandatory no appeal system that did that. If an officer did have a bad record and was found guilty, then the chances of running a successful appeal on that dismissal would be remote. But if you take away that process then you endanger every other officer.

2.7 The AFPA suggested as a fallback position that the provision should copy section 17 of the Crimes (Superannuation Benefits) Act 1989. This provides for forfeiture of superannuation benefits where a Commonwealth employee is sentenced to at least 12 months’ imprisonment for a corruption offence.

2.8 In reply, the Attorney-General’s Department argued:

· the chosen definition of a section 29 offence attracting mandatory dismissal is intended to reflect high community expectations of the probity of police:

The standard set in clause 29 recognises that, while there is some criminal conduct that would not justify automatic dismissal even of a police officer, the line beyond which a police employee must not step should be stricter than for other employees. AFP employees accept employment with the AFP knowing the standards of behaviour that apply to them… Instant dismissal of an AFP employee who is convicted of an indictable offence is a key strategy in securing public confidence in the integrity of all AFP employees.
 

· it is not appropriate that the provision should be rolled into proposed section 28 (Commissioner’s general power to terminate), as this would allow the matter to be delayed by recourse to the unfair dismissal provisions of the Workplace Relations Act:

It is not appropriate that the Australian Industrial Relations Commission be involved in these matters. The continued employment of a convicted criminal within a police service, pending resolution of the dismissal through the Australian Industrial Commission, is inimical to maintaining continued public confidence in the integrity of the police service.

· the scenario of an employee being dismissed for a small theft is unlikely:

Senator McKIERNAN—The instance that was given here [at a briefing for the Committee] on Monday was the pen….  Could an officer be selectively picked on, as Senator Cooney earlier elaborated, be charged with larceny, which could carry a 12-month sentence—and there is no offence recorded—and lose their job?

Ms Atkins—It is unlikely that the Director of Public Prosecutions would charge in those circumstances, and we do need to remember that, in looking at a Commonwealth bill, the DPP is an independent officer….

Ms Patterson—…theft has a number of elements, including intention to permanently deprive. It is extremely difficult to get a charge of stealing a pen up against any member of the community because you need to prove a number of elements beyond reasonable doubt.

· a trivial offence is only one of the criteria for a court considering a section 19B order, and is not a necessary one (that is, any of several criteria will do). The key consideration for the court is whether it is expedient to inflict punishment.
 The inference is that it is inaccurate to imply that section 19B offences are generally trivial.
 

· to exclude section 19B orders could lead to inequitable results where different AFP employees faced different courts [that is, if one received a sentence and the other a section 19B order for similar offences].

2.9 The Attorney-General’s Department pointed out that the current discipline regulation, which proposed section 29 will replace, could in practice operate more harshly, as a sentence of 24 hours or more imprisonment means automatic dismissal.
 

2.10 In considering these issues, the Committee noted that the policy behind proposed section 29 seems to be that high standards of police probity demand that a person who has committed an offence of the defined seriousness has no place in the AFP regardless of whether the court is inclined to be lenient.

2.11 The Committee also notes that a court’s business is to punish the individual’s offence appropriately. The government’s and the AFP’s business is to preserve the integrity and public credit of the police service. These are different considerations. It may well be that for some offences public policy demands dismissal even though, in the circumstance of the case, the court may rightly set a lenient punishment.

2.12 There is an argument that fixing section 29 in the AFP Act guards against the possibility that a Commissioner, if he had discretion on the matter, might be too lenient on offenders - that is, too lenient to satisfy public expectations of the probity of the police.
 On the other hand, fixing section 29 in the Act without discretion, referring to potential rather than actual penalties, does raise the possibility of injustice to AFP employees who are dismissed for offences which are classed as indictable (potential penalty at least 12 months imprisonment) but are actually trivial. For example, the Committee has some concern at the possibility of victimisation of an employee who offends against section 71 of the Crimes Act for a relatively minor matter. 

Recommendation

The Committee recommends that proposed section 29 should be amended to specify the duration of an actual sentence rather than merely a potential sentence.

Proposed section 40K - declaration of serious misconduct

2.13 Proposed section 40K allows the Commissioner to make a declaration that he is terminating an employee because of serious misconduct. The Police Association (Victoria) had a concern that this termination should be subject to full merits review, not merely the limited review of errors of law available under the ADJR Act.

2.14 The concern seems to be based on a misconception. section 40K, in spite of its possibly confusing heading (‘termination of employment for serious misconduct’) is not an alternative to section 28. All terminations (except the statutory termination for serious criminal offence, section 29, discussed above) will be under section 28, and will be subject to the unfair dismissal provisions of the Workplace Relations Act. Making a section 40K declaration of serious misconduct is a separate Act of the Commissioner, which is carried over from the present Act (section 26F). It allows a clear and public distinction to be made between terminations based on misconduct and ‘ordinary’ terminations. It will not be subject to the Workplace Relations Act but will be reviewable under the ADJR Act.

Proposed section 40H:
some employment conditions to be outside the Workplace Relations Act
2.15 The Bill distinguishes the Commissioner’s general employment powers, to be in Part III and subject to the Workplace Relations Act, from his powers as commander of a disciplined organisation - to be in Part IV and not subject to the Workplace Relations Act. Currently, matters excluded from the operation of the Workplace Relations Act are contained in section 3 of schedule 1 of the Workplace Relations Act. They are described broadly and include appointments, promotions, discipline, demotions and retirements or dismissals of members or staff members. This section will be repealed.

2.16 The proposed command powers which are not to be subject to the Workplace Relations Act include:

· the power to determine the duties of an AFP employee and the time and place of duty (section 40H(1));

· the power to determine terms and conditions of employment outside Australia (section 40H(2));

· the power to determine accommodation and allowances of employees performing ‘special operational needs’ (section 40H(3)).

2.17 The AFPA generally supported the clear distinction of command powers and general employment powers, but thought that it is not always possible to separate them.
 The AFPA and the other police union submitters had some concerns about the proposed scheme.

· It was argued that section 40H(1) could be used to circumvent the unfair dismissal provisions of the Workplace Relations Act, if the Commissioner ordered a transfer knowing that this would most likely cause the employee to resign. However the AFPA acknowledged that in this situation, if an employee refused transfer, the Commissioner would still have to terminate under section 28, and the unfair dismissal provisions of the Workplace Relations Act would apply.

CHAIR—If under clause 40H the commissioner behaved in the manner that you have described and an AFP employee refused to comply with the directions and was terminated, the termination, I imagine, would occur under clause 28?…. the unfair dismissal provisions of the Workplace Relations Act could be activated in that process?

Mr Phelan—… there are those sorts of appeal mechanisms, but the appeal mechanism is also not there if a member just decides, ‘Well, I have had enough of the AFP. If they want to do this to me, I am just going to resign.’ We believe that is in terms of some sort of constructive dismissal and should be coming under the provisions of part III of the Workplace Relations Act.

· It was argued that terms and conditions on overseas service and on ‘special operations’ should not be excluded from the Workplace Relations Act; that these exclusions could be used to undercut award or certified agreement conditions; and that in any case ‘special operational needs’ is far too subjective a term as the basis for such a power.
 

2.18 The PFA thought that proposed sections 40H(2) and (3) should appear in section 27 (a general employment provision):

This would not prevent the Commissioner from making a determination  in respect of overseas terms and conditions … it would, ensure, however, firstly that the terms and conditions of officers engaged in (often dangerous) overseas assignments are appropriately protected by being enshrined in an industrial agreement, and secondly that any determination made by the Commissioner would apply only to the extent of inconsistency with such industrial agreement.

2.19 The PFA acknowledged that overseas service might require extraordinary conditions, and would normally be voluntary; however, it argued that there should still be access to an industrial tribunal in case of dispute:

….we do agree there should be that discretion and freedom to set extraordinary terms and conditions for extraordinary situations. What we are saying is that, because of the potential for dispute or misunderstanding or whatever, with police from eight jurisdictions working side by side and an allowance under this commissioner’s determination being the subject of concern or complaint by a member, whether it be from Western Australia or the AFP or wherever, we need the provision to argue it, to raise it, to test it….

2.20 The AFPA recommended that sections 40H(2) & (3) should be subject to section 27 (so they would have to be consistent with a current certified agreement); alternatively, the Bill should be amended so that any determinations under sections 40H(2) and (3) must be negotiated with the parties to the certified agreement.

2.21 In reply the Attorney-General’s Department argued: 

· on section 40H(1) - forced transfers: the present Act and regulations already provide that the Commissioner may direct the place of duty, and these provisions are not subject to the Workplace Relations Act; 

· under the Bill, if an employee refused transfer the Commissioner would still have to terminate under section 28, which would attract the unfair dismissal provisions; or initiate disciplinary proceedings, in which case the normal processes of hearing and appeal would apply. If indeed a resignation was at law a ‘constructive dismissal’, the Workplace Relations Act would apply;

· on sections 40H(2) & (3) - overseas service and ‘special operational needs’: It is essential that the Commissioner’s power to make determinations on these matters is not the subject of industrial agreement. ‘Rapid deployment of employees in response to overseas needs and special operational circumstances cannot await the resolution of potentially protracted industrial negotiations.’;
 

· in relation to State police seconded to the AFP for overseas service: they would not be AFP employees under proposed section 24 and therefore would not be covered by proposed section 40H(2). Their conditions would be covered by the laws of their own jurisdictions or by a determination of the Commissioner exercising the power to appoint a special member (proposed section 40E(1). The power to appoint a special member is not an employment power and so is not covered by the Workplace Relations Act, so as to be able to recognise the employment and disciplinary arrangements of a person’s home police service;

· in relation to special operational needs, it should also be noted that determinations are limited to accommodation and allowances. The power therefore provides terms which are additional to those provided by a relevant industrial agreement. ‘It is again related to practical necessity, as the particular circumstances of a special operational deployment cannot be determined in advance at the time that an industrial agreement is negotiated.’

2.22 The Committee accepts the arguments put forward by the department, and does not believe there is a requirement for change to the Bill. 

Repeal of provisions concerning promotion

2.23 The Bill repeals the present prescriptive promotion and appeal system. There is a general provision that the Commissioner must act without patronage or favouritism (proposed section 69). Otherwise promotion is covered by the recently approved certified agreement under the Workplace Relations Act. Review of promotion decisions by the Merit Protection and Review Agency is abolished.

2.24 The certified agreement provides:

11.4 Advancement

Advancement in the AFP will be provided;

primarily by progression to a vacant role at a higher grade level via advertisement and a merit based selection process; or

by in-situ progression based on achievement of higher order competencies within the current role and delivery of a higher level work value by the individual.

11.4.1 Selection Committees

The parties have agreed to use where appropriate joint selection committees or other processes agreed between the parties for non-Executive (Grade 1-14) advancements to a vacant position. Advancements filled via joint selection committees will be non-appellable. Costs of such committees will be borne by the AFP. The parties further agree to select a panel of independent persons for these recruitment and promotion panels.

2.25 Attachment 10 to the certified agreement says among other things:

This is a transitional arrangement pending amendments to the AFP Act. These will replace existing ranks and work levels with a more appropriate structure…. Selections are transparent, based on merit, and benefit both the AFP and the individuals…. Where ‘advancement’ involves movement from a lower AFP grade than the vacant role, applicants will be considered against the Role Profile using a Joint Recommending Committee of the AFP and the AFPA.

2.26 The police unions were concerned that removing regulation of promotion from the Act would reduce accountability, and open the way to more subjective decisions ‘to the detriment of the overall integrity, efficiency and effectiveness of the organisation.’

The AFPA does not want to see a situation arise where an employee may be tapped on the shoulder and given a grade advancement or number of advancements without proper open and accountable processes being followed.

2.27 The unions particularly regretted removing the role of the Merit Protection and Review Agency:

External scrutiny of decisions relating to promotion and transfer of police protects the integrity of the Force and enables the public to have confidence in the administration of the Force.

2.28 They argued that their members accepted the certified agreement in the context of the safeguards of the present Act and regulations, since the Bill was not available to them at the time of the certified agreement negotiations:

Certainly the certified agreement was designed to pick up, for expediency and efficiency within the organisation, which of those provisions we would use for promotions. It was not to set the promotion, assessment and the whole system, because you will see that three or four lines in a certified agreement cannot cover something like 50 subsections in acts plus regulations.

2.29 In reply the AFP argued that the certified agreement provisions are suitable and sufficient for the integrity of the merit selection promotion system. Apart from the provisions summarised above…

…the certified agreement provides for a detailed dispute resolution process, with the board of reference being for final arbitration and the resolution of disputes. There is a living and breathing set of machinery which is available now to provide for a fully articulated and functioning human resources framework should the bill be enacted and once it commences.

2.30 The Attorney-General’s Department argued that ‘with the removal of ranks and levels the traditional concept of promotions no longer applies and there is no reason for the role of the Merit Protection and Review Agency to continue… ‘the bill, like the [new] Public Service Act, moves away from the codification of employment provisions. These are matters for agreement’.

2.31 The Department further argued that removing the present regime ‘was flagged long ago’ (in the 1995 Change Agreement between the AFP and the AFPA), and that the intended repeal of the relevant legislation was ‘recognised’ in the recent certified agreement. The Department quoted Commissioner Leary of the Industrial Relations Commission, who said of the certified agreement, ‘I am satisfied that the agreement contains sufficient checks and balances to ensure fairness in its application and effective provisions exist to address grievances arising out of its implementation or application’.

Repeal of section 34(5): leave of absence

2.32 The AFPA was concerned that section 34(5) is to be repealed. section 34(5) provides that when a member of the AFP is on leave of absence to serve an organisation such as the AFPA, the member is not liable under the AFP disciplinary regime for actions reasonably required for the performance of their duties for the AFPA. The AFPA is concerned that under the Bill, AFPA officials who are members of the AFP, would still be fully subject to the Commissioner’s discipline. This, according to the AFPA, would raise the possibility of a Commissioner ordering a union official to do or not to do something simply to avoid embarrassment to the AFP or the government:

Basically, the association wants nothing more than the current provisions, those very limited protections that are there. We want just to keep them. There could be directions from the commissioner that at times could be totally inappropriate and should not be given. Indeed, our current commissioner would not give those directions. Certainly some of the powers that are in the proposed bill are fine, under Mick Palmer—he is a very good employer—but in the hands of a despot they can be very dangerous. They could stifle the free speech of our union officials.

2.33 In reply the Attorney-General’s Department pointed out that the officials of AFPA would be protected by part XA of the Workplace Relations Act against discrimination resulting from their activities with an industrial association. Under subsection 298K(1) of the Workplace Relations Act an employer must not dismiss or prejudice the position of an employee for a prohibited reason. Prohibited reasons include circumstances where an employee as an officer or member of an industrial association is acting to further the industrial interests of the association. According to the Attorney-General’s Department:

This in fact provides greater protection than the current AFP regime as it protects AFP employees at all times, and not merely when on leave to act as an AFPA official. Even under the current regime, the employee cannot escape liability or obligations in relation to matters the subject of a complaint or otherwise arising under the Complaints (Australian Federal Police) Act.

2.34 The AFPA acknowledges part XA of the Workplace Relations Act, but regards the present provision in the AFP Act as providing a better level of protection.

Proposed section 69B: application of Workplace Relations Act

2.35 Section 69B excludes discipline-related matters from the operation of the Workplace Relations Act. There was some concern at the hearing that section 69B(1)(d) will allow any other matter to be excluded by regulation.

2.36 The Attorney-General’s Department comments that regulations made under this provision would be disallowable; and as a matter of government policy such a regulation may only be made after consultation with the Department of Employment, Workplace Relations and Small Business. The Attorney-General’s Department believes that this will ensure the flexibility to deal with emerging issues, at the same time retaining parliamentary scrutiny.
 

Conclusion

2.37 The Committee has noted various concerns of the organisations that made submissions and provided oral evidence. The Attorney-General’s Department and the AFP have responded to and answered the Committee on the vast majority of these concerns. 

2.38 The Committee recommends that proposed section 29 should be amended to specify the duration of an actual sentence rather than merely a potential sentence. 

2.39 Otherwise the Committee recommends that the Bill proceed. 
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