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INTRODUCTION





We acknowledge that the validity of the bill, if enacted, under the races power would depend on a weighing up of benefit and detriment effects of the Native Title Amendment Bill 1997 and read against the Native Title Act as a whole. It is our view though that in that balancing task, which we do believe is properly open to the court, there are good arguments for saying that the outcome of the amending legislation, in aggregate, is likely to be seen as being detrimental. That is, it is open to the court to conclude that the sum total of the provisions in the amending legislation—including provisions, for example, concerning the validation of intermediate period acts, the upgrading of non-exclusive leases to perpetual leases or even freehold, the particular provisions with respect to pastoral leases, the definition of primary production and the subdivisions (g) to (n) with respect to the enhancement of pastoral leaseholders’ interests, the capping of available compensation, the curtailing of rights to negotiate, the sunsetting provisions and the changed threshold test for registration—when added together do allow for an argument that this legislation could be characterised as, on balance, not for the benefits the Aboriginal race.





Mr Alan Rose, Hansard p.322





Three things clearly emerged from the oral and written submissions of the very eminent witnesses who participated in this Inquiry.





Firstly, qualified and expert legal witnesses disagree as to the constitutional consequences of the Bill, but none believe the Bill as a whole is unconstitutional in its entirety, but believe that substantial parts of the amendments are unconstitutional.





Secondly, all witnesses were agreed that it was the final shape of the Bill, as amended by the Senate, which will determine in what respect the amended Act could be subject to constitutional challenge.





Thirdly, without doubt it is the consent of Aboriginal representative groups at large which will determine whether the amended Act will have acceptance in the community, from the point of view of the races power in the Constitution.  It is apparent that the issue of actual consent will also contribute to the attitude of the High Court to any constitutional challenge � and is, for the Australian Democrats, the crucial element distinguishing the conduct of this Government.





It is clear that indigenous people have not consented to this Bill





Mr Terry O’Shane has stated in evidence to the Joint Parliamentary Committee on the Bill:





Not one indigenous person in this country has agreed to this 260-page  amendment, not one. It has received total opposition from us and ATSIC  is here to reinforce that opposition. 





24 September 1997, Canberra,  p.252. Hansard Proof.





He also said on the same day:





Unlike the present act, where the validation provision may reflect the  limited winding back of the RDA, with the agreement of indigenous  representatives and with the balance of the legislation  being  beneficial through the right to negotiate in particular, there is no way  the extensive rolling back of the RDA contained in this bill can be seen  to either reflect the agreement of indigenous representatives or be part  of a legislative arrangement, which on balance is beneficial to native  title holders. page 247, 24 September 1997.  





Plainly Parliament should attempt to avoid, as far as it is capable of so doing, constitutional difficulties which could arise from the amended Act.








THE MORALITY OF THE NATIVE TITLE AMENDMENTS





It is clear from the evidence given to this committee that the Government’s stated purpose of wanting to achieve certainty is not going to be met by the legislation before the Parliament.  We affirm that the appropriate forum for the determining issues of Constitutionality is the Australian judiciary, but as stated in the body of the minority report:





“But this does not abrogate us, or the Parliament, from evaluating the genuine constitutional issues raised by this Bill .....”





 The Australian Democrats are firmly of the view and wish to emphasise that the proper role of the Parliament in the area of indigenous affairs is to make clear and unambiguous statements in law, about how this nation should treat its indigenous citizens.





Mr Ron Casten QC put the point succinctly when he stated:





This Parliament should be capable of saying itself: ‘Do we want to take the view that section 51(xxvi) on the better view includes detriment to people of a particular race since 1967?  Or should the Parliament be saying: ‘Well, as a Parliament, we have great difficulty in taking the view albeit there might be an argument that historically it has not changed since 1967.





The most defining characteristic of the treatment of indigenous peoples in this country since European settlement is the absence of their consent in areas which affect their lives.  This has  been most stark in the areas of dispossession from their traditional lands and the forced removal of Aboriginal and Torres Strait Islander children from their families. 





As Justice Brennan stated in the Mabo decision �:





As the Governments of the Australian Colonies and, latterly, the Governments of the Commonwealth, States and Territories have alienated or appropriated to their own purposes most of the land in this country during the last 200 years, the Australian Aboriginal peoples have been substantially dispossessed of their traditional lands.  They were dispossessed by the Crown's exercise of its sovereign powers to grant land to whom it chose and to appropriate to itself the beneficial ownership of parcels of land for the Crown's purposes.  Aboriginal rights and interests were not stripped away by operation of the common law on first settlement by British colonists, but by the exercise of a sovereign authority over land exercised recurrently by Governments. To treat the dispossession of the Australian Aborigines as the working out of the Crown's acquisition of ownership of all land on first settlement is contrary to history.  Aborigines were dispossessed of their land parcel by parcel, to make way for expanding colonial settlement.  Their dispossession underwrote the development of the nation.  But, if this be the consequence in law of colonial settlement, is there any occasion now to overturn the cases which held the Crown to have become the absolute beneficial owner of land when British colonists first settled here?  Does it make any difference whether native title failed to survive British colonisation or was subsequently extinguished by government action?  In this case, the difference is critical: except for certain transactions next to be mentioned, nothing has been done to extinguish native title in the Murray Islands.  There, the Crown has alienated only part of the land and has not acquired for itself the beneficial ownership of any substantial area.  And there may be other areas of Australia where native title has not been extinguished and where an Aboriginal people, maintaining their identity and their customs, are entitled to enjoy their native title. Even if there be no such areas,. it is appropriate to identify the events which resulted in the dispossession of the indigenous inhabitants of Australia, in order to dispel the misconception that it is the common law rather than the action of governments which made many of the indigenous people of this country trespassers on their own land. (emphasis added). 





We note the absence of indigenous people in representation in the Federal Parliament which contrasts strongly that with the representation of pastoral, mining and agricultural interests. It is the lack of Parliamentary indigenous representation coupled with the absence of negotiation by the Government that made the issue of consent so important when the Native Title Act 1993 passed Parliament. This Parliament has a duty of care towards it indigenous citizens, to ensure that the horrific history of racism, is not repeated.








Indigenous Australia has rightly complained at the lack of Government negotiation with them concerning these amendments. The Howard Government should be condemned for that. In the view of the Australian Democrats, the absence of  negotiation indicates the government is in breach of its duty.  























...................................................................................


Senator Andrew Murray





�  Per Brennan J. Gerhardy v Brown (1985) 159 CLR 70, p.135. The wishes of the beneficiaries of the special measure are of great  importance (perhaps essential) in determining whether a measure is taken for the purpose of securing their advancement.





� Brennan J said at 68-69 in Mabo v. Queensland [No.2]  (1992) 175 CLR 1
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