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INTRODUCTION





"I don't want my children or grandchildren to have to get up in public in 50 years time and apologise for my silence.  There has already been far too much silence during this century.  Genocide has had far to easy a run.  And I could at least speak for the Jewish community when I say that we will not be mute, we will not maintain a criminal silence in the face of continuing attempts of genocide against indigenous Australians, even if it is genocide by stealth."





- Peter Wertheim, Jewish Board of Deputies, 5 November 1997,


Speaking on the Native Title Amendment Bill 1997.








CERTAINTY





Conclusions and Recommendations:





1.	The non-Government members of the Committee note that none of the legal experts before the Committee were prepared to state that the Bill is constitutionally certain.  Indeed, the balance of expert legal opinion was that the Bill was likely to be found unconstitutional.  Unconstitutional legislation can never deliver certainty.  Indeed, the passing of unconstitutional legislation will only require a re-visitation of the fundamental issues sought to be addressed by the Bill.





2.	Given that the Bill fails to deliver certainty, and that is the desired outcome, it should be substantially amended so as to provide a reasonably constitutionally certain outcome.





3.	Failure to provide a constitutionally certain outcome will only see future generations of Australians needlessly grappling with the issues arising from co-existence for years to come.  Legislation predicated on such a basis is grossly irresponsible and a fundamental abdication of the duty that resides with the Parliament today.








THE ROLE OF PARLIAMENT





Conclusions and Recommendations





4.	It is appropriate for, and indeed the duty of, Parliament to consider the constitutional validity of legislation brought before it.  Parliament should not seek to pass constitutionally uncertain laws where certainty is a desired outcome.





5.	Consideration of the constitutionality of legislation may also help to highlight the fundamental policy decisions underpinning the general desirability of proposed legislation.





6.	The bases for the constitutional uncertainty of the Bill, namely whether it is racially discriminatory, provides 'just terms' compensation and whether it complies with Australia's international legal obligations, mean that the Bill requires substantial amendment and also go to the heart of whether this Bill should be enacted by the Parliament.








THE RACES POWER - SECTION 51(XXVI) OF THE CONSTITUTION





Conclusions and Recommendations:





7.	The non-Government members of the Committee reject the view that '[t]he only certainty in constitutional law is uncertainty', there is a basis upon which the Parliament can legislate with absolute certainty and that is by enacting a law that is manifestly beneficial for indigenous Australians and which is enacted with their consent.  We note that this was test used by the High Court in upholding the constitutional validity of the Native Title Act 1993.





8.	We note that, contrary to the opinion of the Government and the Majority Report, the overwhelming body of expert legal opinion is that the Bill is not beneficial nor does it have the consent of indigenous Australians, as a result the Bill is unlikely to satisfy the beneficial arm of the race power.





9.	The non-Government members of the Committee note that the balance of expert legal opinion is that the race power, since the passage of the 1967 referendum and as a result of Australia's international legal obligations, can only be used to the benefit of indigenous Australians.  It is not certain that the Parliament can pass laws to the detriment of indigenous Australians.


�



10.	Even if that is not held to be the case that the detrimental arm of the race power is available, given that the Bill has not been proposed as a means of addressing any special threat posed by indigenous Australians, not that any such special threat can or does exist arising out of their holding of common law native title rights, there may not be a constitutional basis for the Bill.





11.	Even if it is possible to legislate to the detriment of indigenous Australians, the non-Government members of the Committee believe that that power should not be exercised in that way.  To do would be morally repugnant, socially divisive and would endanger the process of reconciliation.





12.	The non-Government members of the Committee note that a detrimental use of the races power would also be an exercise of the power in a manner inconsistent with the will of the Australian people, who by an historic vote of 90.77 percent approved the 1967 referendum so that the Parliament could enact laws for the benefit of indigenous Australians only.  The use of the power in this way would be a betrayal of Australia's democratic ideals.





13.	We note that the overwhelming body of expert legal opinion supports the view that the High Court can determine whether a law is 'detrimental' or 'beneficial' and reject the notion that this would be an improper intrusion into the role of the Parliament.  This position is consistent with authority including Western Australia v The Commonwealth [The Native Title Case].





14.	The non-Government members of the Committee note that the overwhelming body of expert legal evidence is that, if the Bill is not supported by the races power, not only may it be struck down as unconstitutional, but that the Bill may also cause the striking down of the Native Title Act 1993 as amended.  This would have the consequence of requiring a complete re-negotiation of the historic settlement reached between pastoralists, miners, indigenous Australians and the Australian government in 1993.  Such a result would be socially divisive and endanger the reconciliation process.





15.	For all of the above reasons, we believe that the Bill is racially discriminatory, socially divisive and uncertain.  The Bill is grossly irresponsible and should not be passed in its proposed form.








JUST TERMS COMPENSATION





Conclusions and Recommendations:





16.	The non-Government members of the Committee note that the overwhelming body of expert legal opinion supports the view that the Bill is unconstitutional as it does not provide 'just terms' compensation.  We are of the view that the Bill's failings in this regard are fundamental and that the Bill needs to be substantially re-written.





17.	Even if the Bill is ultimately found to be constitutional, we note that the Bill is repugnant in that it fails to respect the property rights of indigenous Australians by failing to provide them with any, or any adequate notice, of the extinguishment or suppression of their native title rights.





18.	The non-Government members of the Committee also note that the Bill is objectionable as it will invite and ensure further litigation as to the quantum of compensation, which in turn requires legal determination of the prior existence of native title.  In doing so, the Bill defeats one of the principal purposes of the Act, namely the resolution of native title claims without resort to the courts.





19.	The Bill is fiscally irresponsible as it does not require the States and Territories to pay 'just terms' compensation in acquiring native title rights, thereby allowing the States and Territories to acquire those rights in circumstances outside of the control of the Commonwealth and in circumstances where the Commonwealth is exposed to significant unfunded compensation liabilities.  The Bill should be amended to require the States and Territories to pay 'just terms' compensation in all circumstances.





20.	Proposed sub-section 51A(1), which purports to limit the amount of compensation to the freehold value of the land has no effect and is intended to deceive Australians by understating the amount of 'just terms' compensation that may be payable to native title holders whose proprietal rights are extinguished or suppressed.  The provision will also invite litigation when it is unclear whether the 'freehold' or 'just terms' test for compensation should be applied.  The provision should be deleted.








THE EXTERNAL AFFAIRS POWER





Conclusions and Recommendations:





21.	The non-Government members of the Committee note that the uncontested body of expert legal opinion supports the view that the Bill is in breach of Australia's international legal obligations.  In particular, the Bill breaches the Convention on the Elimination of All Forms of Racial Discrimination and the International Covenant on Civil and Political Rights.  It has also been argued that the Bill may breach Australia's international legal obligations pursuant to the Convention on the Prevention and Elimination of the Crime of Genocide.





22.	As a result, the Bill is almost certainly inconsistent with the Racial Discrimination Act 1975 in which case the Bill breaches the Prime Minister's solemn promise to act in accordance with the principles underlying that Act.





23.	The non-Government members of the Committee note that a finding that the Bill is not supported by the external affairs power may also have ramifications as to whether the Bill is supportable under the beneficial limb of the races power.  Indeed, the existence of Australia's international legal obligations may help to clarify the meaning of section 51(xxvi) as a power than can only be used for the benefit of indigenous Australians.





24.	The non-Government members of the Committee call upon the Government to release any legal advice it has in relation to these matters so that it can be tested by independent legal experts. The Government's continued failure to disclose this advice is a tacit admission that the Government cannot rebut the expert evidence provided to the Committee that the Bill is inconsistent with Australia's international legal obligations.








CONCLUSION





Conclusions and Recommendations:





25.	The Australian Labor Party members, the Australian Democrats member and The Greens (WA) member of the Committee recommend that the Bill be opposed in its present form.





26.	However, in the interests of a more workable Native Title Act 1993, we recommend that the Bill be amended in line with the general principles set out in the Third Minority Report of the Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund dated October 1997.








10 November 1997
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