CHAPTER 2


The Races power


Introduction


The Government's position is that the primary head of constitutional power enabling the Native Title Amendment Bill 1997 (the Bill) is section 51(xxvi) of the Constitution, or the races power.�


The races power provides that the Parliament shall have "power to make laws for the peace, order, and good government of the Commonwealth with respect to the people of any race for whom it is deemed necessary to make special laws." The original races power included the words "other than the aboriginal race in any State", however this qualification was deleted following a referendum in 1967.


Limited case law exists as to the High Court's interpretation of the races power, resulting in questions being raised with the Committee as to the scope and operation of the power in terms of its application to the Bill. The key issues raised are:





does the races power authorise the making of laws which are for the benefit and the detriment of indigenous people, or does the power only authorise beneficial laws;


how would the High Court supervise the power if it were limited to beneficial legislation only - therefore what is the High Court’s role in assessing notions of "beneficial";


if the power authorises legislation that is detrimental to indigenous peoples do limits exist on that power.


It should be noted at the outset that the Government believes that arguments as to whether the races power authorises both beneficial and detrimental laws or authorises beneficial laws only is largely academic, as the Government sees the Bill as being beneficial.�


This chapter considers the arguments put to the Committee in relation to these issues. Firstly, however, by way of background, a brief overview of the history of the races power is set out below.


History of the races power





The original races power provided that the Parliament had power to makes laws with respect to "the people of any race, other than the aboriginal race in any State, for whom it is deemed necessary to make special laws."


Submissions to the Committee indicated that when this power was originally drafted, it was generally to enable laws discriminating against people of a particular race, although enactment of beneficial laws were also countenanced. The following view of the original power provided by Quick and Garran's Annotated Constitution of the Commonwealth of Australia (1901) was cited in several submissions:


It enables the Parliament to deal with the people of any alien race after they have entered the Commonwealth; to localise them within defined areas, to restrict their migration, to confine them to certain occupations, or to give them special protection and secure their return after a certain period to the country whence they came.�





In his submission Dr John Williams, lecturer in law at the University of Adelaide, provided a detailed account of the development of the original power.� Dr Williams noted that although there is very little comment in nineteenth century constitutional materials as to the deliberate exclusion of Aborigines from this power,� subsequent reviews of the Constitution provide two key reasons for the exclusion. Firstly, it was the view of the drafters that Aborigines were a dying race and, less significantly, that it was considered that the States were better placed to serve Aboriginal welfare matters.�


Up until the late 1960s, the exclusion of Aborigines both from the races power and the constitutional power concerning the census, section 127, was of periodic parliamentary concern, including the subject of one failed referendum in 1944 and several failed Bills.� In 1967, the Holt Coalition Government introduced the Constitution Alteration (Aborigines) Bill 1967. Mr Jackson and Mr Gageler's joint opinion stated that debate on the Bill proceeded:


... on the theme that alteration to s.51(xxvi) would allow the Commonwealth to act for the benefit of aborigines and that the power would be exercised in that way, but the debates appear to have recognised that the deletion of s.51(xxvi) of the words excepting the aboriginal race in a State gave the Commonwealth power to discriminate against as well as in favour of them.�





Ms Jennifer Clarke, lecturer in law, Australian National University, noted that the official records of the referendum suggest an ambivalence by Parliament as to whether the intention of the amendment was to allow solely beneficial legislation.� However, Ms Clarke cautioned against concluding that this ambivalence necessarily indicated Parliament's intention to empower itself to pass discriminatory laws. Ms Clarke suggested that it may simply have indicated Parliament's intention to authorise laws which "were not 'discriminatory' in the technical sense that they merely regulated the behaviour of Aboriginal people".�


Dr Bain Attwood, senior lecturer in history at Monash University, put the Government position differently:


... the Menzies and Holt Governments were aware the race power could be construed as granting authority to enact legislation which discriminated against Aborigines - but explicitly rules out that interpretation: 'It ... seems implicit in the arguments put forward that it is accepted generally that, if the Commonwealth were given power to legislate by the deletion of the words ... it would not itself discriminate against aborigines.'





The referendum was held on 27 May 1967 with an official "YES" case only. All states voted in favour of the amendment proposed in the referendum and over 90 per cent of formal votes were in favour of the proposed amendment. 


Nearly all submissions agreed that the peoples' intention behind this overwhelming "yes" vote was to empower Parliament to be able to pass beneficial laws for indigenous people. Ms Jennifer Clarke noted:


... there is no suggestion in the official documents of any need to use the power to discriminate against Aboriginal people - racial discrimination was the one evil which the power was designed to overcome.�


�
For example, media publicity for the "Yes" campaign included "Right Wrongs, Write Yes for Aborigines in May 27"� and:


May 27th is referendum day. One of the questions you will be asked concerns Aboriginal rights ... You will be asked to give the Commonwealth Parliament authority to pass laws to benefit Aborigines.�





It should also be noted that the official "YES" case stated that authorising the Commonwealth to pass laws for Aboriginal people did not mean that the States would automatically lose their existing powers in this area. Rather:


The Commonwealth's object will be to co-operate with the States to ensure that together we act in the best interests of the Aboriginal people of Australia.�





Scope of the races power


The authority conferred on Parliament by the races power comprises three elements. It provides for the making of laws which are:


special laws: defined as laws which have a differential operation upon the people of a particular race;


for the people of any race: defined as having to relate to a specific race, and in the context of indigenous Australians may refer to all Australian Aboriginals collectively, or to Aboriginal peoples and Torres Strait Islanders, or an identifiable racial sub-group; and


which are deemed necessary: the necessity of the law is generally a matter for Parliament, although the High Court may retain a supervisory jurisdiction as to whether Parliament's judgement as to necessity could reasonably have been made.





As the Bill primarily affects the native title interests of Aboriginal Australians, submissions to the Committee have generally stated that it can be characterised as a special law for the people of a particular race, thereby satisfying the first two elements of the power. Evidence before the Committee indicated that satisfaction of the third element concerning necessity is more complex and is discussed later in the Report.


Apart from these three clear elements in the races power, many witnesses before the Committee argued that the key constitutional question concerning the validity of the Bill is whether the races power is constrained by an implied fourth element. This possible fourth element is whether since the 1967 referendum, Parliament is empowered to make laws both for the benefit and the detriment of Aboriginal Australians, or whether the effect of the referendum is to narrow the power so that it can only be used for beneficial laws.


Consideration of this question concerning the scope of the races power raises complex questions. In relation to the Bill, submissions defined these questions broadly as:


what is the direction of case law and constitutional interpretation on this question;


how would the High Court make such assessments of benefit and detriment and what standards would it use;


whether or not the Bill can reasonably be described as beneficial or detrimental; and


would the definition of benefit or detriment pertain to the Bill or the NTA as amended by the Bill?


In the following section of the Report, the Committee addresses these matters by reviewing evidence that supported and evidence that questioned the constitutional validity of the Bill.





Evidence supporting the constitutional validity of the Bill


The Explanatory Memorandum to the Native Title Amendment Bill 1997 provides:


... the High Court held in Western Australia and the Commonwealth (1995) 183 CLR 373 that the NTA was supported by paragraph 51(xxvi) of the Constitution. Legal advice to the Government is that, on the basis of existing authority, the Bill is clearly supported by that power.�





The Government submitted two legal opinions from the Solicitor-General, Dr Gavan Griffith QC, and a joint opinion from Mr D. Jackson QC and Mr S. Gageler, to support this view of the Bill as constitutionally valid. In his advice to the Government, the Solicitor-General stated that:


I regard the Bill as entirely supported as a special law under the races power.�


This view was supported by the advice provided to the Government by Mr D. Jackson QC and Mr S. Gageler.


Similarly, Mr Dennis Rose QC submitted an opinion that stated, with respect to the races power, that:


I see no principled basis on which [the Bill's] provisions could be held invalid.�





Both the Solicitor-General and Mr Rose QC provided further evidence before the Committee in support of their opinions.


General overview of case law


In evidence, the Solicitor-General stated that in his opinion:


... although one expects the Parliament to exercise the races power beneficially both in respect of persons of the Aboriginal race and in respect of other races, there is no applicable limitation to the extent of Commonwealth power in that manner.�





In his submission, the Solicitor-General supported his opinion through an overview of relevant case law. He argued that although the position that the races power could only support beneficial legislation for Aboriginal people was supported by Justice Murphy in the Koowarta case� and by “enigmatic expressions” of support from Justices Brennan and Deane in the Tasmanian Dams case� these comments do not provide authority for the proposition.� The Solicitor-General strongly argued that the recent High Court decision in WA v Commonwealth provides clear authority that the races power supports both beneficial and detrimental legislation. Specifically, he pointed to the following section of the joint judgment by Chief Justice Mason and Justices Brennan, Deane, Toohey, Gaudron and McHugh:


A special quality appears when the law confers a right or benefit or imposes an obligation or disadvantage especially on the people of a particular race. The law may be special even when it confers a benefit generally, provided the benefit is of special significance or importance to the people of a particular race. That was the view of the majority in the Tasmanian Dams Case ... And Deane J held that the races power is 'a general power to pass laws discriminating against or benefiting the people of any race.�





In relation to the 1967 referendum, the Solicitor-General noted that although the primary motivation behind the success of the referendum was to improve conditions for indigenous Australians “this expectation should not control the [races] power any more than the passing of the Racial Discrimination Act ... could effect any limit on constitutional interpretation”.� Concluding his opinion, he argued that:


As a matter of basic principle it would confound authority and history to infuse the races power with moral content upon the deletion of the exception relating to the Aboriginal race effect by the 1967 amendments ... Notwithstanding this residual uncertainty as to how some judges may approach these issues, as a matter of basic principle and authority, it is not open to confine the power to beneficial application. On present authority the issue is foreclosed by the decision in Western Australia.�





In evidence, the Solicitor-General commented generally on the issue that the High Court had granted leave to hear the Hindmarsh matter, which was partly based on the question as to whether the races power could be limited to beneficial laws. Dr Griffith QC noted that the Hindmarsh matter was in fact based on two arguments: the first concerning whether Parliament may repeal in whole or in part that which it has already enacted within power; and secondly the question as to the beneficial limitations on the races power.� In his view, the issue may be determined solely be reference to the first argument.�


The second opinion submitted by the Government from Mr David Jackson QC and Mr S. Gageler generally supported the Solicitor-General’s views. The opinion indicated that only three cases have specifically considered the races power as amended, namely Koowarta v Bjelke-Petersen,� Commonwealth v Tasmania (the Tasmanian Dams Case),� and Western Australia v Commonwealth.� Several other cases, however, have touched on the issue.


The Committee considers it useful to review these cases.


In relation to Koowarta v Bjelke-Petersen, the Jackson and Gageler opinion noted that the then Chief Justice Gibbs stated in relation to the ambit of the power that:


It would be a mistake to suppose that s.51(xxvi) was included in the Constitution only for the purpose of enabling the Parliament to makes laws for the special protection of people of particular races ... Such laws might validly discriminate against, as well as in favour of, a people of a particular race.�





Similarly, Justice Stephen noted that:


The terms in which this grant of power is expressed are unusual. The content of the laws which may be made under it are left very much at large; they may be benevolent or repressive.�





Justice Wilson noted that:


... in these days, one would not readily contemplate the use of the power to the detriment of the people of a race; nevertheless it is basic to an understanding of the scope of the power to recognise that even when it is used for wholly benevolent and laudable purposes it remains a power to discriminate with respect to such people.�





Justice Murphy alone treated the ambit of the power as limited by beneficial laws, arguing that the phrase "for" in the races power meant "for the benefit of" rather than "in relation to".�


In the Tasmanian Dams case, Chief Justice Gibbs specifically rejected the above view of Justice Murphy, stating the "history strongly supports the view that 'for' in par. (xxvi) means 'with reference to' rather than 'for the benefit of'".� Mr Jackson QC and Mr Gageler suggested that Justice Stephen, Dawson and Wilson generally approved of the view that the power was unlimited.


Justice Murphy reaffirmed his earlier position stating that the purpose of the 1967 referendum amendment was "manifestly done so that Parliament could legislate for the maintenance, protection and advancement of Aboriginal people" and that "to hold otherwise would be a mockery" of the referendum.� Justice Brennan appears to have supported this view:


No doubt par. (xxvi) in its original form was thought to authorise the making of laws discriminating adversely against particular racial groups ... The approval of the proposed law for the amendment of par. (xxvi) by deleting the words "other than the aboriginal race" was an affirmation of the will of the Australian people that the odious policies of oppression and neglect of Aboriginal citizens were to be at an end, and that the primary object of the power is beneficial. The passing of the Racial Discrimination Act manifested the Parliament's intention that the power will hereafter be used only for the purpose of discriminatorily conferring benefits upon the people of a particular race for whom it is deemed necessary to make special laws.�





In his submission, Mr Dennis Rose QC argued that Justice Brennan’s use of the phrase "primary object of the power is beneficial" is inconclusive as to the operation of the power.�


Finally, Justice Deane noted:


The power conferred by s.51(xxvi) remains a general power to pass laws discriminating against or benefiting the people of any race. Since 1967, that power had included a power to make laws benefiting the people of the Aboriginal race.�





Many submissions to the Committee supported the view that this juxtaposition of a first sentence characterising a general power and a second sentence characterising a power limited to benefit should be interpreted as indicating that the races power would operate differentially in respect of Aboriginal peoples and all other races and that it only authorises beneficial legislation concerning Aboriginal peoples.


More cautiously, Mr Jackson QC and Mr Gageler in their joint opinion stated that the "last two sentences of this quotation are somewhat delphic".� Similarly, Mr Dennis Rose QC stated that:


... the last sentence is entirely consistent with the proposition that since 1967 the power also includes a power  to pass laws detrimental to Aborigines. It seems clear enough that the reason for Deane J's reference only to beneficial laws is that only the beneficial aspect of the races power was relevant to the legislation which he was about to consider.�





In relation to Western Australia v Commonwealth, Mr Jackson QC and Mr Gageler noted the statement of the joint judgment reproduced above and considered that:


... it is impossible to think that the Court was not aware that it was rejecting the view that s.51(xxvi) could only be used for the benefit of the people of a race, or that it could only be so used in relation to the aboriginal people.�





Mr Jackson QC and Mr Gageler's joint opinion referred to further judicial statements in other cases which touch on the issue of whether the power is limited to beneficial legislation. For example, they noted that in Chu Kheng Lim v Minister for Immigration� Justice Gaudron commented that the view of Justice Murphy in Koowarta has "much to commend it".� The joint opinion also noted that most recently in Kruger v Commonwealth,� Justice Gaudron noted that it is arguable that that power only authorises beneficial laws.� Justice Gummow stated that:


It also is significant that certain provisions of s.51 of the Constitution itself supports legislation which operate to the detriment of particular groups of persons, as well as  beneficial legislation. This is true of ... para (xxvi), at least in its original form.� (emphasis added)





Mr Jackson QC and Mr Gageler's joint opinion noted that other judgments in Kruger do not consider this matter or suggest that the power is not limited to beneficial legislation. In their view, these judicial comments do not alter the fact that:


... there is a unanimous decision of the High Court [in Western Australia v Commonwealth] on this issue, which accepts that the legislative power under s.51(xxvi) may be used to benefit or to disadvantage the people of a particular race.�


Mr Dennis Rose QC also supported this interpretation of the case law, noting the:


... "benefits-only" view is inconsistent with the abundant historical material that can be taken into account to show the purpose of section 51 (xxvi).�


Mr Rose QC further supported the view of the Solicitor-General in respect of the effect of the referendum, stating that regardless of the intention of the community:


... no defensible approach to constitutional interpretation could yield the conclusion that section 51(xxvi) was narrowed in 1967 to "benefits-only" laws.�


Mr David Bennett QC, President of the New South Wales Bar Association, advised the Committee that although he agreed that a "benefits-only" argument was "available", he considered that, on balance, it is less likely that the High Court would read the section as being restricted to benefit.� Mr Bennett QC's view was partially informed by a textual approach to constitutional interpretation. He argued that to arrive at an interpretation of the races power which differentiates between Aboriginal people and all other races would entail using a "zeugma", that is a single word in a sentence which has two meanings, so that "for" in the races power would mean "for the benefit of" indigenous people and "in relation to" people of all other races. Mr Bennett QC concluded that he could not “imagine a court construing the section that way".�


Mr Bennett QC added that such an argument did not infect the possibility that the whole races power has been re-characterised by the referendum.


 “Beneficial-only” approach and parliamentary sovereignty


Mr Dennis Rose QC questioned the ‘benefits only’ approach suggesting that such an approach infers that a previous ‘benefit" granted by Parliament cannot be reduced or repealed by using the same power, as it would be reducing the benefit and hence arguably outside of power. Mr Rose described this situation as “untenable”.� He continued:


Where a law under the races power confers ... "100 units of benefit", the Parliament can surely reduce that level of benefit even to a very substantial extent, and even remove it altogether.


Role of the High Court


The Solicitor-General also maintained that if the argument that the races power imported a beneficial limitation then an immediate problem would be:


... that such an examination would require the Court to form a political value judgement ... A Judge would be crossing the boundary of the exercise of judicial power to attempt to characterise the NTA as amended by the Bill as beneficial or non-beneficial.�


The Solicitor-General advised that such an inquiry would be contrary to the following direct authority of the Western Australian v Commonwealth case, stating:


If ... the requirement that a law enacted under s.51(xxvi) be special were held to evoke judicial evaluation of the needs of the people of  a race or of the threats or problems that confronted them in order to determine whether the law was, or could be deemed to be, ‘necessary’, the Court would be required to form a political value judgement. Yet it is clear that the judgement is for the Parliament, not for the Court.�





Is the Bill a beneficial law?


If the view that the races power only authorises beneficial laws is accepted, two key issues would arise, namely:


would the Bill or the relevant Act as amended be considered when determining benefit; and


how would the High Court measure whether the Bill or the Act as amended could reasonably be considered beneficial.


These issues are considered below in relation to evidence supporting the constitutional validity of the Bill.


In relation to whether the definition of "beneficial" is determined by reference to the Bill or the NTA as amended, Mr Dennis Rose QC stated in his submission that:


High Court decisions establish that, in determining the constitutional validity of amending legislation, one must look at the text of the principal Act as if it had been validly amended (Air Caledonie International v The Commonwealth (1988) 165 CLR 462 ...) ... Thus on the “benefits-only” interpretation of section 51(xxvi), the question would be whether the Act as amended ... would be beneficial to Aborigines and Torres Strait Islanders. It would be incorrect simply to ask whether the Amending Act would deprive Aborigines of some of the benefits given by the principal Act.� 


It is the Government’s position that:


... even if the assertion that the races power is limited in the way suggested [to beneficial legislation] ... it would not affect the constitutionality of the Native Title Act as amended by this Bill - because it remains legislation of benefit.�


During the Second Reading Speech for the Bill, the Attorney-General, the Hon. Daryl Williams AM QC MP, provided the following beneficial aspects of Bill for indigenous Australians:


co-existing native title will be recognised and protected in addition to native title over land that has never been alienated;


following registration of a claim, existing physical access to pastoral lease land enjoyed by native title claimants is protected;


the right to negotiate in relation to mining developments and certain compulsory acquisitions is generally retained; and


provisions for negotiated agreements are greatly expanded.�


Mr Robert Orr, Counsel to the Wik Task Force in the Department of the Prime Minister and Cabinet, stated to the Committee that constitutionally the High Court measured the question of benefit by reference to the common law.� The Committee notes that the Special Minister of State, Senator Nick Minchin, in evidence before the Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund stated that:


... when you compare [the Act] with the simple common law position in relation to native title and then the Act as amended there can be no doubt that the act as amended constitutes a benefit to Aboriginal people.�


Limits on detrimental laws authorised by the races power


The Committee heard evidence that if the races power is determined to be unlimited by the requirement that legislation be beneficial, there would still be limits on the Parliament’s power to pass detrimental legislation it deemed necessary for the people of any race. 


In the Koowarta case, Justice Stephen stated that laws under the races power are authorised as special laws for the people of a particular race because:


... of their special needs or because of the special threat or problem which they present that the necessity of the law arises.”�





In Tasmanian Dams case, Justice Mason reiterated this view, noting that the terms of the races power were:


... wide enough to enable Parliament (a) to regulate and control the people of any race in the event that they constitute a threat or a problem to the general community.�





In Western Australia v Commonwealth, the High Court stated that with regard to Parliament’s determinations as to what was a “necessary” law for the purposes of the races power, the Court may retain “some supervisory jurisdiction to examine the question of necessity against the possibility of a manifest abuse of the races power”.�


Mr Ron Castan QC stated that in his view, regardless of the tentative phrasing of the possibility of the High Court retaining a supervisory role:


I do not think that they are going to close the door on the jurisdiction because of the concept of the gross abuse. The court will always step in to stop a gross abuse.�





In evidence before the Committee, Professor Tony Blackshield, Professor of law at Macquarie University and visiting fellow at the Centre for Public and International Law, Australian National University, confirmed his view that a detrimental use of the races power was limited by the necessity of a threat by the relevant race to the general community and that the "special threat or problem posed by Aboriginal people is what would perhaps alone justify a law discriminating against them".�


Professor Blackshield continued:


One has to ask in the whole context: where is the threat; where is the problem? What is the problem that the Bill is supposed to be representing? In so far as it stems from the Wik case, I would argue that there was not any problem in the first place.


Professor Blackshield suggested that the meaning of “gross abuse” of the Parliament's role in determining this necessity would have to be a:


... gross affront to human dignity. It would have to be something tackling the personal viability of Aboriginal people in a very fundamental way.�


Mr Castan QC queried how this concept of manifold or gross abuse would operate in contemporary Australia:


... given international conventions, given the position that we currently have in this country, given the make-up of the population of this country, I have a difficulty for myself in seeing why legislation that is unquestionably adverse ... is not, by definition, a gross abuse in human terms.� 


Mr John Basten QC further elaborated on this concern on the issue of manifest abuse, arguing that the High Court:


... will look at whether Parliament has considered the purpose in the context of the legislation they are passing. The difficulty with this legislation is that it does provide a level of blanket extinguishment of property rights which cannot now be identified, even as to time and place.


In that circumstance, I think you will find that the court will adopt a much higher level of scrutiny, perhaps a strict scrutiny standard, in testing the validity of the legislation. So I do not see that this particular bill is necessarily completely outside the realm of judicial assessment in terms of a purposive power like the races power.�


As noted above, it is the Government's view that the NTA as amended by the Bill is beneficial legislation.





Evidence questioning the constitutional validity of the Bill


Mr John Basten QC advised the Committee that:


The Native Title Amendment Bill 1997 ... has given rise to serious concerns in the minds of those familiar with issues of constitutional law.�


Similarly, Mr Ron Castan QC noted that:


... at the very least, there is substantial doubt about the Constitutional capacity of the Commonwealth to makes laws in relation to Aboriginal people, which are adverse to them, or which discriminate against them. Thus, the [Bill], if enacted into law, will inevitably be the subject of substantial constitutional uncertainty.�


Mr George Williams argued 


... the Bill in its current form is likely and indeed will inevitably continue the legal uncertainty surrounding Wik and surrounding native title in Australia. I believe that the Bill in its current form would lead to a High Court challenge.�


Witnesses who questioned the constitutional validity of the Native Title Amendment Bill 1997 drew the Committee’s attention to six key matters that support their contention or alternatively cast doubt on the opinions of those who support the constitutional validity of the Bill.


These matters relate to:


interpretation of the races power, including the impact of the 1967 referendum and “contemporary values” on this interpretation;


determining the meaning of a beneficial law;


the role of the High Court;


consequences for the Bill and the NTA of a beneficial limitation on the races power;


likelihood of a constitutional challenge; and


the role of Parliament in considering constitutional issues.


These issues are considered below.


Interpretation of the races power


As noted above, the opinions supporting the constitutional validity of the Bill, in particular the opinion of the Solicitor-General, argued that the question as to whether the races power was limited to beneficial laws had been answered in the negative by the High Court in Western Australia v Commonwealth. Several submissions disagreed with the view that this case foreclosed the question.�


Ms Jennifer Clarke stated that there is no authority for the proposition either way:


... the High Court has never had to consider the constitutionality under the amended section 51(xxvi) of a Commonwealth law discriminating against Aboriginal people.�


Ms Clarke argued that although Western Australia v Commonwealth contains statements which "suggest that the power can be used both to discriminate in favour of and to discriminate against indigenous Australians"� the Court's characterisation of the NTA as a beneficial measure was critical to its decision. She continued:


Thus the ratio decidendi (core principle) of the Native Title Act case is that section 51(xxvi) may be used to support a law which singles out Aboriginal people for special treatment of an equalising kind, or for special treatment which involved discrimination in their favour. The decision provides no precedent for the proposition that the races power will support a law in which provisions which discriminate against Aboriginal people outweigh provisions which treat them equally or provisions which discriminate in their favour.�


Mr John Basten QC concurred, stating that the Solicitor-General's view that the Western Australia v Commonwealth case foreclosed the beneficial-only interpretation “reads more into the dicta of the Native Title Case than is warranted by the circumstances of that case".�


Similarly, Mr George Williams stated to the Committee that it is "clearly arguable in the High Court that the races power can only be used for the benefit of Aboriginal people”. He indicated that he used the words "clearly arguable" advisedly “meaning that I think that the High Court would hear argument before a Full Bench on that proposition".� Mr Williams continued:


I think the clinching argument that there is no binding authority is the fact that the Hindmarsh matter� has quickly gone to the High Court. In the directions hearing before Chief Justice Brennan it was referred to the Full Court of the High Court for argument on this point - that is, whether the power can be used for the benefit and detriment or only the benefit of Aboriginal people.�


In response to the Solicitor-General’s view that the Hindmarsh matter may not turn on the question of the scope of the races power but on the question of the operation of amending legislation, Mr Williams stated:





It is possible that the High Court might only address that second issue ... If that happened,. it would mean that perhaps this legislation would become the appropriate test case. Either way, I think the High Court, in one of these cases, is likely to deal with [the scope of the races power].�


Arguments in favour of the view that the races power should be limited to authorising beneficial legislation cite the judicial statements of Justices Murphy, Brennan, Deane, Gaudron and Gummow as discussed above as evidence of a "trend of authority"� or a "judicial drift"� that the High Court will support such an interpretation.


However, as these judicial statements do not provide binding authority for the proposition that the races power be limited, many submissions argued that the relevant question hinged on the High Court's approach to constitutional interpretation. In particular, these submissions highlighted that the key matters would be the Court's approach to the question of the referendum and the Court's approach to contemporary values, particularly international human rights norms.


Dr John Williams' submission argued that there are three key approaches to constitutional interpretation employed by the High Court. 


original intent: the authoritative source for the Constitution with its authors.


textual approach: the meaning of the words in the Constitution are interpreted in relation to the context of the Constitution only;


living force/contemporary values approach: the Constitution as a document able to develop in response to contemporary values.�


The two approaches most relevant to a reading of the races power is the original intent approach and the living force approach. The following considers these approaches in relation to the effect of the referendum and contemporary values on the scope of the races power.








The 1967 referendum


The classical original intention approach with respect to the operation of the races power is that the original drafters intended the power to be used both beneficially and detrimentally and that this original intention remains the case.� However, as Mr George Williams submitted in evidence, the races power is marked by two specific moments of intention, one in the original drafting of the Constitution and one at the 1967 referendum. Mr Williams argued:


... you cannot have the importance of this history two ways. If the history is relevant in the 1890s as to the purpose of this particular power, I think also the High Court may look at the history of the 1967 referendum and draw from that this successful attempt to change the constitution was an attempt to bring about a power that was broadly beneficial for Aboriginal people.�





One issue raised by this suggestion is that the High Court would be required to consider documents extraneous to the Constitution. Mr Jacob Fajgenbaum QC and Mr Mark Moshinsky cautioned that "there is considerable uncertainty about how, if at all, the High Court will use 'legislative history' in construing a constitutional provision that has been amended."� However, they noted that the Court has shown an increasing willingness to look at Convention debates when construing the subject to which a head of power is directed and suggested that "a similar attitude may be displayed in connection with the legislative history of a constitutional amendment."�


Mr George Williams noted that in the McGinty case,� both Justices Dawson and McHugh "looked at referendum results and used those as a means of interpretation" in relation to the question of "one vote, one value".� On this basis Ms Jennifer Clarke argued that:


The Court would not be radically departing from these established approaches if, in interpreting section 51(26), it decided to take account of Parliament's and the people's intentions in 1967.�


The above discussion of the history of the referendum suggests that whilst the official referendum documents were slightly ambivalent as to whether the proposed amendment would empower Parliament to pass only beneficial laws, the unofficial referendum documents and the will of the people was clearly intended to overcome racial discrimination. It is this interpretation of the beneficial intention of the people, rather than the more ambivalent position of the official documents, which is alleged to have most significantly informed the judgments of Justice Murphy in the Koowarta case, Justices Murphy, Brennan and Deane in the Tasmanian Dams case and the comments by Justices Gaudron and Gummow in the Kruger case in relation to a "beneficial only'' interpretation.


Interpretation in line with contemporary values 


Mr John Basten QC has stated that:


Regardless of the amendment, it is likely that the High Court would adopt the approach accepted by the Canadian Supreme Court ... and interpret the Constitution in a manner which renders it "capable of growth and development over time to meet new social, political and historical realities often unimagined by the framers" ... to ensure that "the provision is not viewed as static".�


This interpretative approach reflects the views of one of the constitutional framers, Mr Andrew Inglis Clark, who Dr John Williams in his submission cited as arguing in 1901 that "the Constitution was to be interpreted as a 'living force' and not as the words of men long since dead".� Several submissions maintained that a key aspect to this approach is an increasing sensitivity of constitutional interpretation to international law norms, particularly human rights norms.


 The Australian Law Reform Commission submitted that the prospect of the High Court interpreting the races power as limited to beneficial legislation for indigenous Australians was:


... bolstered by the fact of Australia’s ratification of international instruments which, in terms of international law, oblige Australia to ensure that state actions (including the enactment of legislation) do not discriminate on the grounds on race to the detriment of a particular racial group in society. �


When questioned about the relationship between the races power and the external affairs power, Dr David Kinley, legal specialist from the Australian Law Reform Commission, submitted that:


... it is precisely because there is so little jurisprudence on the race power that one then looks to other sources to inform oneself as to the form in which one would interpret race.�





Other submissions� made reference to a recent judgment of Justice Kirby in Newcrest Mining (WA) Ltd v Commonwealth.� In this case, Justice Kirby stated that it had previously been recognised by the High Court in the Mabo decision, and by other courts of high authority that the inter-relationship of national and international law is undergoing evolution particularly in relation to documents such as the Universal Declaration of Human Rights.� Justice Kirby continued:


Where there is an ambiguity in the meaning of the Constitution ... it should be resolved in favour of upholding such fundamental and universal rights. The Australian Constitution should not be interpreted so as to condone an unnecessary withdrawal of the protection of such rights.�





Commenting on this judgment, Mr George Williams suggested that:


... this particular quote is a bit of a sleeper in terms of the direction the High Court might be going in ... that might be a line of reasoning whereby the High Court would restrict what this Parliament could use the race power for.�





Other submissions adopted a more cautious approach. The joint opinion of Mr D. Jackson QC and Mr S. Gageler argued that “the cases do not suggest (cf. Kirby J. In Newcrest Mining...) that Australia’s international obligations have affected the interpretation to be given to s.51(xxvi)”.� Similarly, Mr David Bennett QC suggested to the Committee that although:


... general attitudes in this area and the attitudes fostered by international conventions would be in the minds of the justices ... it nevertheless seems to me very difficult to take international treaties and international law into account in construing the constitution itself.�





"Beneficial-only" approach and parliamentary sovereignty


Mr Jacob Fajgenbaum QC responded during Committee hearings to the argument that if the races power is characterised as authorising beneficial laws only for Aboriginal people, then it would have the effect of not allowing Parliament to amend or repeal previous beneficial laws. Mr Fajgenbaum noted that this concern on the impact of parliamentary sovereignty was misplaced.� He agreed that Parliament always had the power to amend or repeal past laws. However, he made the distinction between amending a law so that the law as amended was capable of being supported by a constitutional head of power and amending a law so that this was no longer the case. Mr Fajgenbaum QC suggested that the real question was not one of Parliamentary sovereignty but constitutional validity:


To say the Parliament can repeal a law is to say one thing but it does not answer the question that an amended law remains a law that answers the same head of constitutional description as the original law which was supported by that constitutional head of power.�





Determining the meaning of a beneficial law


Evidence submitted to the Committee advised that if the races power was determined as limited to authorising beneficial laws only, then a subsequent issue would be what is the baseline from which one measures benefit or detriment? 


Ms Jennifer Clarke raised this issue both in her submission and during the hearings and noted under current law, the two relevant issues were:


 the standard of the common law; and


the effect of indigenous consent on the assessment of a beneficial measure.�


Ms Clarke noted that Western Australia v Commonwealth suggests that the common law is the baseline against which definitions of benefit are determined. In evidence, Mr Robert Orr, Counsel for the Department of the Prime Minister and Cabinet Wik Task Force, confirmed that the Government accepted this baseline as the standard to measure benefit.�


Ms Clarke commented during the round table discussion that the Government’s choice to affirm this measure was a “beads and blankets approach”, meaning that as the common law in relation to native title was racially discriminatory, very little improvement is required for a benefit to accrue.�


However, Ms Clarke argued that even within this limited framework:


... provisions of the Bill are clearly not within the “races” power because they place common law native title in a worse position than its position under the common law.�


Ms Clarke specifically nominated the following areas:


the confirmation of extinguishment provisions (including the redefinition of extinguish, public work and previous exclusive possession act by reference to the Schedule) which operate to extinguish some native titles which the common law treated as unextinguished;


previous non-exclusive possession acts provisions when combined with the redefinition of extinguish may extinguish some native title on pastoral leases which the common law has merely suppressed; and


where the right to negotiate is effectively denied to native title holders at the exploration stage or through Ministerial intervention or due to the stringent registration test or the claims sunset clause, native title holder may be better off under the common law.�


The second aspect of Ms Clarke’s submission was that the measurement of "benefit" may be more complex than simply assessing a measure against the common law. She suggested that before the High Court will assess provisions of the Bill as "beneficial" to indigenous Australians, it may be necessary to establish that the "beneficiaries" of the measures consented in some way.


For support of this view, Ms Clarke noted that within the racial non-discrimination context, Justice Brennan has stated:


‘Advancement’ is not necessarily what the person who takes the measure regards as a benefit for the beneficiaries ... The wishes of the beneficiaries for the measures are of great importance (perhaps essential) in determining whether a measure is taken for the purpose of securing their advancement.�


Ms Clarke asserted that the NTA was enacted after unprecedented negotiations with indigenous Australians. She submitted that it could be argued that this "notional consent" of the Aboriginal community was a factor influencing the High Court’s determination of the NTA’s overall validity. During the hearings, Mr Jacob Fajgenbaum QC agreed that the issue of indigenous consent to the NTA in 1993 would have influenced the High Court’s validation of the NTA.


Ms Clarke continued that if:


... indigenous consent is relevant to benefit, many of the Bill’s other provisions may be unconstitutional because they have not been the subject of meaningful negotiations with Aboriginal and Torres Strait Islander people, and as a result indigenous people do not consent to them.� 


It is noteworthy that this proposition would apply whether or not the races power were determined as being limited to beneficial legislation.


Further it is noted that, under this interpretation, if the particular race in question refused to negotiate or consent then the Parliament would be denied legislative power in that area in respect of that race.





Consequences for the Bill and the NTA of a beneficial law only approach


As noted previously, as well as determining the baseline from which benefit or detriment is measured, a significant question arises as to whether the Bill or the NTA as amended would be considered when determining benefit. This question is considered below in relation to evidence questioning the constitutional validity of the Bill.


Although a number of submissions generally supported the principle raised by Mr Dennis Rose QC that in determining the constitutional validity of amending legislation, one must look at the text of the principal Act as amended,� the question of the precise relationship between the Bill and the NTA was the subject of considerable discussion during the Committee’s hearings.


For example, Professor Tony Blackshield explained that during a similar exercise in Gerhardy v Brown, where the High Court was asked to judge whether the Pitjantjatjara Land Rights Act was for the benefit of the Pitjantjatjara peoples, the judgments were “deeply, deeply ambiguous” as to whether the Court is looking at the benefit of the Act as a whole or looking at the Act section by section. Professor Blackshield suggested that this would make a crucial difference to an assessment of the NTA as amended by the Bill. He argued that the High Court’s ruling in WA v Commonwealth was a judgement that:


... very much depends on the precise balance that the Act struck. If this Bill were to pass and to change that balance so that the preponderance of benefit to Aborigines was no longer there, then not only would there be grave doubts about the constitutionality of the Bill, then it might follow that having again to make the overall judgement about the 1993 Act as amended, it would no longer be possible to say that on balance [the NTA as amended] was for the benefit of Aborigines. So this is a Bill with the potential to cast doubt on the validity of the Native Title Act itself.�


Professor Blackshield continued that the likely outcome of such a situation would be that the High Court would sever the Bill as unconstitutional rather than striking down the entire NTA as amended. However he noted that:


... this is matter of speculation .. this is an area that bristles with uncertainty.�


Mr Jacob Fajgenbaum QC also noted the complexities of the Court’s role in supervising the beneficial aspects of the Act as amended. Mr Fagjenbaum suggested that the Court may not simply consider the Act as amended as a whole but may “decide the question part by part or division by division or section by section.”� Mr Fajgenbaum further speculated that the court’s view may be that the amended NTA “is a new expression of a legislative intention and we want the whole of the act as amended or none at all.”�


Mr Ron Castan QC wrapped the issue in another layer of complexity, stating that if the amended Act were not found to be beneficial, then in relation to severability:


We may nevertheless finish up with the original act standing but the amendments going, or some mixture of them. It does not necessarily follow that it is all or nothing for the amendments or all of nothing for the act as originally formulated ... Those are complex questions.�


Mr Dennis Rose QC proposed that such uncertainty could be avoided by inserting into the Bill a provision indicating that any amendment found to be invalid would be deemed to be not validly inserted and therefore severable.� Mr John Basten QC suggested this may not resolve the problem.�


Role of the High Court


As discussed above, some submissions criticised the limited interpretation of the races power on the ground that it would force the High Court to engage in political decision-making, contravening the separation of powers doctrine built into the Constitution.


Several submissions took issue with this suggestion.� For example, Mr Jacob Fajgenbaum QC and Mr Mark Moshinsky argued that:


Confining the race power so that it does not extend to laws which are detrimental to people of a particular race would not, in our opinion, require the Court to form a political value judgement. The Court would not be required to second guess Parliament as to whether the law is beneficial. That is a political question. The legal question would be whether Parliament could reasonably consider the law to be beneficial.�


Similarly, Mr Ron Castan QC articulated this function of the High Court in defining the limits of constitutional power, providing the example that:


In the 1950s a deeply conservative court applied its own views about what was truly necessary for Australia’s defence, and overruled the views of the government and the Parliament, concerning Sir Robert Menzies’ Communist Party Dissolution Act.�


Other submissions suggested that the phrases "benefit" or "detriment" were no less "political" than other constitutional provisions which required the High Court’s attention, such as the free trade provision in section 92.� In evidence, Mr Alan Rose, President of the Australian Law Reform Commission stated:


The court has never shirked from its duty of interpreting that form of language. This is, after all, a constitution, it is not a dog act and it is not a piece of commercial law.�





Other considerations


There are two other matters raised in evidence to which the Committee considers it useful to draw attention. These matters relate to:


the role of Parliament in considering constitutional issues; and


the likelihood of a constitutional challenge to the Bill.





Role of Parliament in considering constitutional issues 


In addressing the Committee on the constitutional issues presented by the Bill, the Solicitor-General presented what he described as the "rather contentious remark" that:


It seems to me that any view that I might have as Solicitor-General would be of little consequence in the context of legislation which one might assume will be enacted and which might come up for enquiry before the court, and I would say it is a matter of little consequence as to what other counsels' views are.�


The Solicitor-General elaborated throughout his evidence on this remark, highlighting that in constitutional matters, the only certainty is uncertainty as to how the High Court would determine a matter, particularly given the current changing make-up of the Court. Within this context, the Solicitor-General considered the role of the Parliament thus:


... the Government might always act within perfect safety and never go beyond that which is recognised as being constitutional and valid. If that happens, one would expect the legislation would be very unadventurous; we would never break into new ground. It is a matter of policy for the government of the day to determine the extent to which it decides to be adventuress.�


Several witnesses responded to the Solicitor-General’s “rather contentious remark”. For example, Mr Jacob Fajgenbaum QC maintained to the Committee that:


Parliament itself, as a coordinate arm, has a responsibility for itself to make up its mind about what the constitutional meaning ought to be ... Parliament ought to make up its mind as to whether it ought to adopt and act upon a meaning of the races power which enables it to make legislation not only detrimental to the Aboriginal people but which is an interpretation that might permit a system of apartheid.�


In a similar vein, Mr Ron Castan QC stated that Parliament is not at liberty to ignore the issue of constitutional power, if it is to determine a head of power under which it can legislate. According to Mr Castan, when it considers such an issue Parliament has to take a view as to the scope of the power. Whilst Mr Castan urged Parliament to take the view of the races power could only be used for beneficial legislation, he reminded the Committee that if the general view of the power were taken:


... you are still taking a view. All you are doing is saying, Okay, it is legitimate for the Parliament to take the view that we can discriminate, that we can legislate in a racially discriminatory way. That is okay.' You cannot hide behind saying, 'We all thought that was what the power always meant.'�


Likelihood of a constitutional challenge


Evidence from those who both supported and those who questioned the constitutional validity of the Bill argued that it is highly likely that the Bill will either stand or fall on the races power. As discussed in Chapter 4, it is unlikely that the Bill could be supported by the external affairs power. The power concerning acquisition of property on just terms is a power which attaches to other constitutional heads of power, and cannot support legislation on its own.


Similarly, most of the evidence presented to the Committee indicated that that there is every likelihood that, if the Bill is enacted, indigenous people will challenge the Bill's constitutional validity. Mr George Williams notes that "the legislation would be embroiled in a High Court challenge which would extend perhaps through 1998 and 1999".� In this context, a recent comment by Justice Kirby is notable:


... as the decisions of this court in Mabo (No. 2) and Wik Peoples v Queensland demonstrate, sometimes Australian law ... is not precisely what might earlier have been expected or predicted. Australian law at this time is in the process of a measure of readjustment, arising out of the appreciation, both by parliaments and the courts of this country, of injustices which statute and common law earlier occasioned to Australia's indigenous peoples.�


As discussed above, if the Bill or parts of the Bill are found to be unconstitutional, there is significant uncertainty as to how such a finding will affect the operation of the amended NTA and whether the unconstitutionality will infect the NTA as a whole.


The constitutional validity of the NTA 1993 was only confirmed in 1995. According to some commentators, the Act is still susceptible to potential challenge on other grounds.�


Conclusions


A key phrase threading throughout the evidence to the Committee on the Bill is that "the only certainty in constitutional law is uncertainty". The Committee accepts this view. The Committee also accepts the view that it is for the Government of the day to develop the policies by which it will govern and accordingly to introduce bills.


The Committee acknowledges that eminent counsel have provided evidence that it is arguable that the High Court would interpret the scope of the races power as limited to authorising only beneficial legislation.


The Committee is of the view that, on balance, the High Court would find that the Bill is constitutionally valid.
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