Chapter 3


Just terms compensation


Introduction


Section 51(xxxi) gives the Parliament "power to make laws for the peace, order, and good government of the Commonwealth with respect to ... the acquisition of property on just terms ... for any purpose for which the Parliament has power to make laws".


The acquisitions power may only be used "for any purpose for which the Parliament has power to make law". Thus, the power is only relevant if the Bill is constitutional under the races power or another head of power. On the assumption that the Bill is for a valid purpose, the acquisitions power is relevant to the Bill because its provisions include "law ... with respect to the acquisition of property". 


In this chapter, the Committee reviews the arguments in relation to the Bill's compliance with the acquisitions power. 


Evidence supporting the constitutional validity of the Bill


The Government's position and that of the Solicitor General, Dr Gavan Griffith QC, is that the Bill will comply with the constitutional requirement for just terms where it provides for the acquisition of property. This is because the Bill, and indeed the current NTA, specifically provide for the compensation on just terms in relation to specific acquisitions.� In addition, the NTA contains a catch-all provision in section 53(1) of the NTA. This section will remain after the enactment of the Bill. It reads:


Where, apart from this section:


   (a) the doing of any future act by the Commonwealth; or   


   (b) the application of any of the provisions of this Act in any particular 	case;


would result in a paragraph 51(xxxi) acquisition of property of a person other than on paragraph 51(xxxi) just terms, the person is entitled to such compensation, or compensation in addition to any otherwise provided by this Act, from the Commonwealth as is necessary to ensure that the acquisition is made on paragraph 51(xxxi) just terms.


�
The Solicitor General, Dr Gavan Griffith QC, put the argument as follows:


most of the specific provisions inserted by the Bill which allow governments and others to affect native title rights specifically confer rights to compensation amounting to just terms see section 51(1), or otherwise compensation on the same basis that other persons receive compensation for comparable acts affecting property rights, section 541(2).


Although there are some provisions which do not contain a specific right to compensation (for example the change of the statutory rights to negotiate provisions do not provide for compensation to persons affected by those changes), there is a general catch-all provisions in section 53 of the NTA which provides that where the doing of any future act by the Commonwealth or the application of any of the provisions of the Act in any particular case would result in an acquisition of property of a person other than on just terms, the person is entitled to such compensation in addition to any otherwise provided as is necessary to ensure the acquisition is made on 'just terms' within the meaning of placitum 51(xxxi).


Thus, the scheme of the NTA, as to be amended, is to provide a safety net to ensure that the NTA will operate according to its terms whether or not an acquisition is effected. So if it be determined that a particular application constitutes an acquisition for which just terms is not specifically provided, just terms pursuant to section 53 would be sufficient to save the operation of the principal provision providing for an acquisition.�


The Solicitor-General added that if the Bill does not comply with the acquisitions power then neither does the NTA as it currently stands.�


Evidence questioning the constitutional validity of the Bill


The Committee heard specific concerns regarding the Bill's compliance with the acquisitions power, including:


procedural difficulties in compliance with the power;


its application to extinguishment by States and Territories; and


the meaning of the "cap" on compensation pursuant to proposed section 51A(1).


Procedural difficulties in compliance


Several witnesses and submissions told the Committee that the acquisitions power requires a fair process for compensation, in addition to a fair amount of compensation.� 


They suggested some authority for this view could be found in the words of Justice Deane in the Tasmanian Dam case when he held that "the procedure for obtaining compensation under s 17 of the World Heritage Properties Conservation Act 1983 (Cth) was intrinsically unfair and therefore did not amount to the provision of compensation on just terms".� Justice Deane stated in that case:


There is, however something intrinsically unfair in a procedure which, in effect, ensures that, unless a claimant agrees to accept the terms which the Commonwealth is prepared to offer, he will be forced to wait years before he is allowed even access to a Court, tribunal or other body which can authoritatively determine the amount of the compensation which the Commonwealth must pay.�


While the Government does not agree that fair process is a condition of the acquisitions power, the Government submits that the NTA, as amended by the Bill, "will provide such a process".� It elaborated:


Claims for compensation under the Act, including under section 53, can be made to the relevant government. Representative Aboriginal/Torres Strait Islander bodies are established (their powers and functions substantially augmented in the Bill) and funded to assist with such claims. Agreements are facilitated by the Bill; in particular, the Bill enables binding agreements about compensation to be entered into before, or even without, any determination of native title. If such a claim is not met, proceedings can be brought in the Federal Court in the manner set out in the Act. These proceedings involve a compulsory mediation step (see sections 86A and 86B). In these proceedings a claimant can request non-monetary compensation, such as freehold land, and the respondent must negotiate in good faith in relation to such a request (see also paragraph 24MD(2)(d), subsections 51(6), (7) and (8) and section 79).�


But the Committee received evidence opposing the Government's contention regarding compliance. In particular, witnesses and submissions pointed to one alleged ground of non-compliance, the lack of adequate notice to indigenous people affected by acquisitions of property. In this context, proposed divisions 2A and 2B and proposed subdivisions G to J inclusive of division 3 of the Bill were of concern.


Mr Dennis Rose QC outlined the problem for the Committee:


In some situations, rights to compensation can arise without the Aborigines knowing anything about it. If you have got acts being done administratively under legislation, there is no provision for notifying the Aborigines that a right to compensation has thereupon arisen.�


He continued:


Perhaps an even more serious worry for me has been that, native title being of such special significance to Aboriginal people, perhaps in some of these situations where the native title is going to be affected they ought to be given prior notice so that they can have an opportunity to object in the same way in which any of us receives notice under the Lands Acquisition Act in the government is proposing to take some action which is going to adversely affect our rights by acquiring them.�


Mr Rose's suggestion of amending the Bill to provide prior notice to acquisition of native title rights was taken up by the Committee in a roundtable discussion. Counsel for the Wik Taskforce, Mr Robert Orr and Mr Dennis Rose QC noted that these issues were not "fundamental flaws" with the Bill. They discussed ways of providing for such prior notification. Mr Dennis Rose QC suggested including in the Bill a "flexible provision" which would maintain the validity of the legislation:


(t)he sort of thing that comes to mind would be that the acts in question to which these provisions would apply are to be done in accordance with such prescribed procedures, procedures prescribed by regulation, as are needed to ensure that the acquisitions, if that is what they are, are on just terms. I envisage quite a simple provisions that could be then amended and moulded according to developments.�


Mr Robert Orr agreed, and also suggested an approach such as that used in proposed section 24GE of the Bill.� This section requires native title claimants, registered title holders, registered native title bodies corporate and representative bodies to be notified. 


These suggested solutions did not resolve the theoretical or practical concerns of other witnesses. 


Mr John Basten QC considered that constructive notice of extinguishment in the case of validation of intermediate period acts (proposed division 2A) may be insufficient. He argued:


If you are trying to give [possible native title holders] notice in order to inform them that some benefit is available, then there may be a justification for some form of constructive notice, as by giving notice to a representative body. If you are, on the other hand, giving them notice for the purpose of imposing some detriment upon them - namely, the validation of an otherwise invalid grant which takes away their rights - then it is much more difficult.�


Ms Jennifer Clarke raised the theoretical difficulty of providing adequate notice of any retrospective extinguishments brought about by the proposed confirmation of extinguishment provisions (proposed division 2B). She questioned "how you give adequate notice of an extinguishment of native title in circumstances where it was extinguished by a community purpose lease granted in 1800."� 


Mr Jacob Fajgenbaum QC added a warning of the consequences of not providing just terms compensation in these cases. In the context of division 2B (confirmation of extinguishment) he said "if 2B does not provide for just terms in those cases, then the whole of 2B will fail - the whole of 2B will be invalid."�


Witnesses noted significant practical difficulties with notification. Mr Ron Castan QC, stated that task of notification may be inappropriate for representative bodies or land councils, depending on its resources.� The Australian Law Reform Commission noted that notification would serve to increase litigation and cost.�


In conclusion, when asked by the Committee to assist with providing a solution to the requirement for just terms, Mr John Basten QC summarised the difficulties for the witnesses:


You keep coming back to the fact that this bill attempts to take away property rights which are unidentified and unknown. That is the hurdle which the Bill itself provides, and that is why we cannot give you answers as to how you can overcome that hurdle. Stop trying to do that and we may be able to provide some answers.�


Application of the power in relation to extinguishment by States and Territories


The Committee heard evidence regarding the nature of compensation payable by the States and Territories contemplated by the Bill. For example, Mr John Basten QC asked the Government whether "it would satisfy section 51(xxxi) of the Constitution ... [if the extinguishment by a State or Territory] were a Commonwealth act"?�


Counsel for the Wik Taskforce, Mr Robert Orr, stated that the Government's position was that "in so far as this act provides or allows for any extinguishment of native title, compensation on just terms should be provided both by the Commonwealth and by States and Territories."�


The Solicitor-General concurred, noting that section 53(1)(b) of the NTA operated to "bring about the acquisition" by the State or Territory, thereby bringing it within the entitlement to compensation on just terms.�


The effect of the "cap" on the right to negotiate


Finally, the Committee discussed with witnesses the effect of the "cap" on compensation provided by proposed section 51A(1). That proposed subsection provides:


The total compensation payable under this Division for an act that extinguishes all native title in relation to particular land or waters must not exceed the amount that would be payable if the act were instead a compulsory acquisition of a freehold estate in the land or waters.


Witnesses and submissions noted that this section appears to have no effect given that subsection 51A(2) expressly states that it takes effect "subject to section 53 (which deals with the requirement to provide "just terms" compensation")".�


Mr Orr explained the background to the clause:


As I understand it, the directly elected government's policy is that native title holders should generally be treated the same as freeholders. That is the policy. ... That is what 51A(1) is really saying, it is making that equation.�


Dr Griffith QC elaborated that the proposed subclauses indicated the Government's intention regarding compensation while maintaining its constitutional validity:


[the Government wants] to ensure its policy of no more than freehold. But, to ensure that ... you do not lose the operation of the law if you are wrong about that and you have not provided just terms, you have got a shipwreck clause".�





Conclusions and recommendation:


The Committee notes:





the considered opinion of a number of expert witnesses that specific provisions of the Native Title Amendment Bill 1997 may not comply with section 51(xxxi) of the Constitution, relating to the power of the Commonwealth to acquire property on just terms;





the view that these possible deficiencies are not fundamental flaws but may be easily remedied by amending the Bill or by amending the legislation to the extent necessary to take account of any relevant High Court decisions. 





Accordingly, the Committee recommends that the Special Minister for State, Senator the Hon Nick Minchin, review the relevant provisions in the Native Title Amendment Bill 1997 to confirm that the legislation meets the constitutional requirement for the acquisition of property on just terms.
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