Chapter 4


The external affairs power


Introduction


Section 51 (xxix) gives the Parliament "power to make laws for the peace, order, and good government of the Commonwealth with respect to ... external affairs".


The power has been interpreted broadly by the courts. For example, the section allows Parliament to legislate in a manner which can be "reasonably considered to be appropriate and adapted", or proportional, to implementing international treaty obligations.� 


The external affairs power is relevant to the Bill since the Government "has sought to comply with the Racial Discrimination Act 1975 (RDA) and its international obligations, in particular the International Convention on the Elimination of All Forms of Racial Discrimination (CERD) in the Bill."�


In this chapter, the Committee reviews the arguments in relation to the constitutional validity of the Bill under the external affairs power as an alternative to the races power.


Evidence favouring the constitutional validity of the Bill


While the Government's position is that the Bill is "entirely supported as a special law under the races power"� it also recognises that the external affairs power could be used to support its validity.� 


The Government did not elaborate on this constitutional basis for the bill in evidence to the Committee, other than to note that it could employ similar arguments to those in the Native Title Act case.� 


In that case, the High Court found that the NTA did comply with the RDA and the CERD, as foreshadowed in the preamble to the NTA. Specifically, the High Court commented that "the Native Title Act can be regarded either as a special measure under s8 of the racial Discrimination Act or as a law which though it makes racial distinctions, is not racially discriminatory so as to offend the Racial Discrimination Act or the International Covenant on the Elimination of Racial Discrimination".� 


Other reasons for the Government's recognition that the external affairs power may support the Bill can be found in its evidence to the Joint Parliamentary Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund where it gave 4 specific reasons for compliance with the RDA and CERD:


the Bill retains section 7(1) of the NTA which provides "Nothing in this Act affects the operation of the Racial Discrimination Act 1975";�


the provisions relating to the compulsory acquisition of native title by governments are non-discriminatory since they give "native title holders the same protections as freeholders, and some additional protections";�


the provisions relating to the compulsory acquisition of native title for third parties are also non-discriminatory because they give native title holders the same rights as certain non-native title holders;� and


the right to negotiate falls within the discretion available to the Government to fashion appropriate levels of protection for native title holders.�


Evidence questioning the constitutional validity of the Bill


Other evidence indicated that the Bill was unlikely to be supported by the external affairs power because the Bill, when enacted, could not be "reasonably considered to be appropriate and adapted", or proportional, to the ambit of any treaty to which Australia is a party.�


Australia has ratified a number of treaties that deal, in whole or part, with racial non-discrimination and equality, including CERD and the International Covenant on Civil and Political Rights (Article 26). Other relevant treaty provisions deal with the rights of indigenous peoples (for example, Article 27 of the ICCPR). Customary international law principles dealing with the rights of indigenous peoples or principles of equality may also be relevant.�


Evidence before the Committee focussed on whether the Bill fell within the provisions of the CERD. As stated above, the weight of the evidence suggested that the Bill could not be enacted on the basis that it implemented that treaty.�


The Committee heard two alternative arguments (arising from two different interpretations of the CERD and accordingly the RDA) supporting this thesis:  


the Bill cannot be characterised as an equality measure under CERD and other relevant treaties; and


the Bill, or provisions of the Bill, cannot be characterised as a special measure under CERD (and the RDA).


The Bill as an equality measure


At international law, racial non-discrimination and equality under treaties, including CERD, are interpreted as requiring substantive equality between races.� This means that the treaties permit "racial distinctions" but not "racial discrimination".� Ms Jennifer Clarke describes the treaty obligations in the following way:


equality and non-discrimination require the same treatment of things which are the same, but may require appropriately different treatment of things which are relevantly different.�


She continued, placing this requirement in the context of the Bill:


The appropriately different treatment of unique aspects of indigenous culture (e.g. the Aborigines-land relationship) is a form of non-discrimination. However, the inappropriately different treatment of those aspects of indigenous culture is a form of racial discrimination. ... there are aspects of native title which require essentially the same treatment as other titles in order to achieve non-discrimination, but there are some important differences between native title and other titles which require appropriately different treatment of it.�


Many submissions and witnesses considered, in general terms, that the Bill did not conform with these treaty requirements of non-discrimination and equality.� Ms Jennifer Clarke particularised her concerns. She argued that the Bill did not comply with treaty non-discrimination and equality principles because it:


gives preference to the rights of other landowners over those of native title holders;


fails to provide native title holders with protection approaching the kind of protection given to other landowners;


in part requires that native title be treated like inferior Crown-granted rights to land; and


where relevant, fails to provide appropriately different treatment for aspects of native title which reflect unique aspects of Aboriginal or Torres Strait Islander culture.�


Specific examples of alleged non-compliance with treaty obligations provided to the Committee include:


the "intermediate period act" validation provisions (proposed division 2A);


confirmation of extinguishment provisions (proposed division 2B);


the upgrading of pastoral lease provisions (for example, proposed sections 24GA, 24GB and 24GC in subdivision G);


compulsory acquisition powers by government to benefit third parties (for example, proposed section 26 and 253);


the sunsetting of the period within which native title applications might be brought (proposed section 50(2A)); and


the tightening of the threshold test for the registration of native title claims (for example, proposed sections 62, 190A, 190B and 190C).�


In relation to the right to negotiate, evidence suggests that this was an agreed statutory compromise in 1993. The right to negotiate was the agreed replacement for the common law right to bring an injunction, an effective veto right. Evidence suggests that the reduced application and scope of the right to negotiate process contained in the Bill are also contrary to international non-discrimination and equality treaties.�


The Bill as a special measure


On this alternative interpretation of CERD, the Bill must provide similar treatment to indigenous Australians as to other racial groups. To the extent that the Bill authorises different treatment "for the benefit of formerly disadvantaged people" it would be required to fall within the definition of a special measure in CERD.� This appears to be the interpretation favoured by the Government.�


The Committee received evidence, however, that the Bill, or parts of it, could not be characterised as a special measure. Those provisions could not therefore fall within the CERD for the purposes of the external affairs power.� 


A special measure is defined in Article 1(4) of the CERD as a measure:


taken for the sole purpose of securing adequate advancement of certain racial or ethnic groups or individuals requiring such protection as may be necessary in order to ensure such groups or individuals equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed racial discrimination, provided however, that such measures do not, as a consequence, lead to the maintenance of separate rights for different racial groups and that they shall not be continued after the objectives for which they were taken have been achieved.�


The Australian Law Reform Commission noted in its submission to the Committee that the test of whether a measure was a special measure within the terms of Article 1(4) of the CERD in fact had "essentially two parts". They are "(a) that the measure operate to the benefit of the racial group in question; and, (b) that such operation is the sole purpose of the measure".� 


The view of many witnesses and submissions, including the Australian Law Reform Commission, was that the Bill, or certain of its provisions, failed on one or both conditions. The Committee has canvassed the first condition, whether the Bill provides a benefit to indigenous people, in chapter 1 and in the previous section. 


Regarding the sole purpose condition, the Australian Law Reform Commission submitted that "prima facie, [it is] difficult to see how the sole purpose of the Bill could be said to be to secure equal enjoyment of rights for indigenous people".� According to the Australian Law Reform Commission, this is because "central to the government's approach in the Bill is the favouring of the property interests of one group of society over those of another group"�


The Australian Law Reform Commission acknowledged the Government's argument, mentioned above, that the High Court in the Native Title Act case recognised that the NTA, or parts of the NTA, may be a special measure. If this was so, however, Mr Fajgenbaum QC stated, in the context of the right to negotiate, that "there is an implication [in Article 1(4) of the CERD] that there may be an obligation to keep a special measure in place until the objective has been achieved."� His joint submission observed that "there is no suggestion that the [Bill] amendments are based on the view that the objectives of the right to negotiate provisions have been achieved and that the measures should be scaled back for this reason."�


�
Conclusion:


The Committee notes:





the views presented that the Native Title Amendment Bill 1997 may not be supported by the external affairs power because it is racially discriminatory or because it removes protections for native title holders considered to be special measures;





the contrary advice of the Department of the Prime Minister and Cabinet that the Government's view is that the Native Title Amendment Bill 1997 complies with the Racial Discrimination Act 1975 and, more particularly, international obligations arising under the International Convention on the Elimination of All Forms of Racial Discrimination; and





that the Government's view is that the Native Title Amendment Bill 1997 falls within the races power under section 51(xxvi) of the Constitution and therefore issues relating to the external affairs power are not likely to affect the constitutional validity of the Bill. 
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