

A Report on the Constitutionality of the Bill by the Australian Labor Party, Australian Democrat and Greens (Western Australia) Members of the Committee







INTRODUCTION



"I don't want my children or grandchildren to have to get up in public in 50 years time and apologise for my silence.  There has already been far too much silence during this century.  Genocide has had far to easy a run.  And I could at least speak for the Jewish community when I say that we will not be mute, we will not maintain a criminal silence in the face of continuing attempts of genocide against indigenous Australians, even if it is genocide by stealth."



- Peter Wertheim, Jewish Board of Deputies, 5 November 1997,

Speaking on the Native Title Amendment Bill 1997.



It is the view of the non-Government members of this Committee that the Native Title Amendment Bill 1997 ('the Bill'), in its present form, is racially discriminatory, destructive of the process of reconciliation and socially divisive.



As indicated by the powerful words of Mr Peter Wertheim, this view is being publicly voiced by an increasing range of community leaders, church leaders, pastoralists, indigenous representatives, academics and other concerned citizens throughout Australia.



Even members of the Government are beginning to speak out.  Mr Peter Nugent MP, a member with particular expertise in indigenous affairs and a current member of the Council for Aboriginal Reconciliation, has found it necessary to publicly distance himself from the Bill on the grounds that it further disadvantages those already disadvantaged, fails to provide certainty and will detrimentally impact on the process of reconciliation.�  Likewise, the Member for McPherson, Mr John Bradford MP, has expressed his concern about the morality of the legislation.



The Howard Government has attempted to silence critics by accusing these people of not representing their constituency, or in the cases of the churches of not having moral authority.



This report does not deal comprehensively with the Bill.  People wishing to read more about this disingenuous piece of legislation are encouraged to read the Third Minority Report of the Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund dated October 1997.



Rather, the scope of the inquiry before the Senate Committee was to review the constitutional validity of the Bill.  Evidence before the Committee indicated three constitutional heads of power relevant to the Bill.  These are:



the races power (section 51(xxvi));

the power to acquire property on just terms (section 51(xxxi)); and

the external affairs power (section 51(xxix)).

The Majority Report provides a thorough examination of the constitutional issues raised by each of these heads of power, and consequently this report will only highlight our key concerns.  It is a pity therefore that the Majority's conclusions and recommendations do not reflect the substance of the Majority Report.



In addition to the above, we would flag two other matters which thread throughout the discussion of these issues, namely the question of the degree of certainty that will be provided by this Bill and the role of the Parliament in ensuring legal and constitutional certainty.





CERTAINTY



The Howard Government has repeatedly said that one of its key objectives in introducing the Native Title Amendment Bill 1997 ('the Bill') is to achieve certainty.



Indeed, certainty is one of the crucial issues in this debate.  The decisions of the High Court in Mabo [No.2] and Wik, which recognised the native title rights of indigenous Australians, presented Australia with a challenge to respect the rights and interests of all parties affected by those decisions.



Pastoralists are entitled to the certainty to carry out the pastoral activities that they have lawfully and reasonably carried out for generations.



Miners are entitled to the certainty that their investment projects, which create jobs and wealth for Australians, will not be subject to frivolous or vexatious claims or unreasonable delays.



Australian taxpayers are entitled to the certainty that the Government they have elected won't ask them to pay irresponsibly large compensation bills to sectional interests when, if an alternate approach is taken, they need pay very little compensation at all.



And indigenous Australians are entitled not to be subject to racially discriminatory treatment which continues their historic persecution by arbitrarily depriving them of their proprietal, spiritual and cultural rights to the land.



Ensuring legal certainty for all these stakeholders by developing models of co-existence is not a new or radical proposal dreamt up by a renegade High Court.  During the past two centuries, indigenous Australians and pastoralists have in many parts of Australia developed relationships where the rights of each group co-existed and were respected.  The recent Cape York Heads of Agreement, which was negotiated between the ATSIC Peninsular Regional Council, the Cape York Land Council, the Cattleman's Union of Australia, the Australian Conservation Foundation and the Wilderness Society, is a reflection of this longstanding commitment of indigenous and non-indigenous Australians to develop co-existing relationships.



Regrettably, the Bill proposed by the Government is in direct conflict with models of co-existence and consequently fails to achieve the certainty that all Australians desire.  Rather, it only seeks to ensure institutionalised conflict between competing interests.  As Professor Tony Blackshield told the Committee:



"This Bill would, at the legal level, have a very bad impact on the level of legal certainty.  If the Bill is enacted, the legal issues surrounding native title are going to be back in chaos for years.



The enactment of this Bill and the whole process which has accompanied the development of this Bill, have seriously unsettled the political settlement.  These issues are now again deeply divisive and controversial, and the enactment of this Bill will only add to that.



And the enactment of this Bill will clearly be in violation of our international obligations . . . it certainly will vastly add to the extent to which Australia's record and its treatment of Aborigines will be a matter of ongoing international controversy.



So at all three levels - which might be called legal certainty, political stability, international stability - the impact of this Bill is disastrous."�





Similarly, Mr George Williams gave evidence to the Committee that the Bill is:



"clearly susceptible to challenge . . . I think it would mean that the legislation would be embroiled in a High Court challenge which would extend perhaps through 1998 and 1999."�



However, this could be a conservative estimate.  In this regard, Australia can learn from the experience of other countries.  The Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund received evidence from a number of experts from the United States.  Mr Steven Tullberg, Director of the Indian Law Resource Center, had this to say:



"The Government of Australia would be well advised . . . to come up with models that truly settle these historic claims, rather than give the surface appearance of settling them and then simply have the disputes fester for more and more generations."�



Mr Tullberg went on to add:



"My urging to Australia is: do not step on this slippery slope, because you and your descendants for generations will have to bang each other over the head about this.  You should try to articulate very clear, high-minded principles, with equal status of title that is exalted in its highest form and that cannot be diminished, eluded or extinguished by hostile political whims that will inevitably sweep through your congress and your executive from time to time.  The Aboriginal people of Australia should not be put through this uncertainty about their very survival on their own land, their historic homeland, that Indian people have suffered in the United States.�



It is the view of the non-Government members of the Committee that even the possibility of such a disastrous scenario means that the Bill should not proceed in its current form.  Certainty, for all Australians, requires that the legislation have reasonable prospects of being determined to be constitutionally valid and that native title issues be capable of resolution within a reasonably foreseeable time-frame.





Conclusions and Recommendations:



1.	The non-Government members of the Committee note that none of the legal experts before the Committee were prepared to state that the Bill is constitutionally certain.  Indeed, the balance of expert legal opinion was that the Bill was likely to be found unconstitutional.  Unconstitutional legislation can never deliver certainty.  Indeed, the passing of unconstitutional legislation will only require a re-visitation of the fundamental issues sought to be addressed by the Bill.



2.	Given that the Bill fails to deliver certainty, and that is the desired outcome, it should be substantially amended so as to provide a reasonably constitutionally certain outcome.



3.	Failure to provide a constitutionally certain outcome will only see future generations of Australians needlessly grappling with the issues arising from co-existence for years to come.  Legislation predicated on such a basis is grossly irresponsible and a fundamental abdication of the duty that resides with the Parliament today.





THE ROLE OF PARLIAMENT



In undertaking this Inquiry, the non-Government members of the Committee were mindful that they are not the High Court and it is not the proper constitutional role of the Committee, nor the Parliament, to determine whether the legislation as proposed is or is not constitutional.  That role is quite properly vested by our Constitution in the High Court.



But this does not abrogate us, or the Parliament as a whole, from evaluating the genuine constitutional issues raised by this Bill and determining the effect of the arguments for and against the Bill's validity as a means of determining the suitability of the Bill against its stated purpose, namely certainty and against the fundamental norms of non-discrimination and respect for the Racial Discrimination Act 1975.



As Mr Jacob Fajgenbaum QC said in his evidence:



"Although the High Court is the ultimate arbiter of constitutional issues in this country, Parliament itself, as a co-ordinate arm, has a responsibility for itself to make up its mind about what the constitutional meaning ought to be.



It is my submission that, in determining whether it ought to make up its mind as to whether it ought to adopt and act upon a meaning of the races power which enable it to make legislation not only detrimental to the Aboriginal people but which is an interpretation that might permit a system of apartheid in this country . . . 



With the greatest of respect, this Parliament ought not to adopt such a construction of section 51(xxvi) which would enable it to pass Nuremburg laws which proscribe and limit the civil rights of persons in this community because of their racial identification . . ."�



This view was supported by other eminent counsel, such as Mr Ron Castan QC:



"This Parliament ... should be capable of saying to itself:



'Do we want to take the view that section 51(xxvi) on the better view means includes detriment to people of a particular race since 1967'?



Or should the Parliament be saying:



'Well, as a Parliament, we have great difficulty in taking that view albeit there might be an argument that historically it has not changed since 1967.' 



There is a real problem for the Parliament.  The Parliament passed a resolution on racial equality and denying the presence of racism as a factor in Australian society in, I think, September last year.  The Parliament has made its position clear.  Can the Parliament in good conscience now say:



'But when we come to look at the question of exercising powers under the Constitution, given that there is a possible argument that this power can be interpreted in a way detrimental to people of a particular race, well, fine, we have got the power so we will take the view that the power includes that and we will pass the law'?



What I want to put to this Committee is that the Parliament should not be taking that view of the power.  The Parliament should itself be taking a view that says:



'The High Court is going to have to grapple with this.  We the Parliament say - and we have said it earlier in our resolutions in both Houses and we say it again now - we have got to bite the bullet on the question of power.  We no longer adhere to a concept that our Constitution contains within itself the potential for racist legislation, discriminatory legislation.'"�





As suggested by these passages, consideration of the constitutional aspects of the Bill are more fundamental than seeking to determine the outcome of any likely High Court challenge.  The constitutional debate surrounding this Bill has only highlighted for us the fundamentally immoral choice that the Government is asking this Parliament, and through it the Australian people, to make.  For the reasons stated below, we do not resile from condemning the Bill on that basis.





Conclusions and Recommendations



4.	It is appropriate for, and indeed the duty of, Parliament to consider the constitutional validity of legislation brought before it.  Parliament should not seek to pass constitutionally uncertain laws where certainty is a desired outcome.



5.	Consideration of the constitutionality of legislation may also help to highlight the fundamental policy decisions underpinning the general desirability of proposed legislation.



6.	The bases for the constitutional uncertainty of the Bill, namely whether it is racially discriminatory, provides 'just terms' compensation and whether it complies with Australia's international legal obligations, mean that the Bill requires substantial amendment and also go to the heart of whether this Bill should be enacted by the Parliament.





THE RACES POWER - SECTION 51(XXVI) OF THE CONSTITUTION



The issue of certainty is best highlighted by the evidence given to the Committee on the use of the races power (section 51(xxvi) of the Constitution).  Paragraphs 2.1 to 2.126 of the Majority Report contain an excellent discussion of the evidence presented.



Regrettably, the Majority's conclusions do not reflect the nature of the detailed discussion contained in the Majority's Report nor do they reflect the submissions and oral evidence provided to the Committee.



In this regard, we feel compelled to make the following points.



The Majority Report concludes that:



"The only certainty in constitutional law is uncertainty."�



This gross simplification is an absurdity.  The Parliament daily passes laws the constitutional validity of which is never in doubt.



What the Government members of the Committee have sought to hide by making this ridiculous statement is the real uncertainty felt by all witnesses before the Committee as to the constitutional validity of the Bill.  Even the Government's own legal advisers would not state with any degree of confidence that the Bill was, in fact constitutional.  In reaching his view that on balance that the Bill was probably constitutional, the Solicitor-General, Dr Gavan Griffith QC, in admitting that competent counsel had reached conclusions different from him  stated:



"Why ask me for an opinion?  My opinion is not worth anything.  You are going to get it from the court.  That is the one that matters."�



Later the Solicitor-General repeated his claim when he said:



"But really, in the course by which the Government desires to enact this law, it does seem to me that these are entirely matters for the High Court so that, if after our debate singly and together tomorrow, there emerges those who have said the most, have the loudest voice, have the largest displacement of opinion and have the weight of argument, to me it doesn't matter a row of beans.  I do not think my opinion counts for anything in this debate because it is an issue set to be determined by the High Court, and I doubt very much whether any of the other opinions can take the matter any further."�



In our view it is possible to derive a native title Bill that is constitutionally certain.  For the reasons set out below we believe that a Bill which is manifestly beneficial to indigenous Australians and which has their consent would satisfy the test for validity as applied by the High Court in Western Australia v The Commonwealth [The Native Title Case].�



In determining whether the Bill is constitutionally certain a number of fundamental issues need to be addressed:



First, is the Bill 'beneficial' so as to bring it within the certainty provided by the decision of the High Court in The Native Title Case?



Secondly, if not, is it certain that the Bill can pass laws detrimental to indigenous Australians?



Thirdly, assuming it is possible to legislate detrimentally does the Bill come within the scope of the detrimental use of the races power?



Fourthly, is it possible for the Court to determine whether the Bill is beneficial or detrimental or is this a matter for the Parliament to determine?



And finally, what effect will there be if the Bill is found not to be supported by the races power?





Is the Bill Beneficial?



As a way of attempting to allay concerns that the Bill is racially discriminatory, the Government has persistently stated that it is a Bill which benefits indigenous Australians.  In line with this rhetoric, the Majority Report states that:



"it should be noted at the outset that the Government believes that arguments as to whether the races power authorises both beneficial and detrimental laws or authorises beneficial laws only is largely academic, as the Government sees the Bill as being beneficial."�



As noted above, this view defies the overwhelming evidence presented to the Committee that the Bill is racially discriminatory. 



It appears that the Government has sought to ignore this evidence by choosing to adopt the extremely limited definition of "benefit" as something better than the common law's treatment of native title. Mr Robert Orr, Counsel to the Wik Task Force in the Department of the Prime Minister and Cabinet, stated in evidence that the definition of "benefit" as something greater than the common law was adopted by the High Court in Western Australia v Commonwealth.



However, the common law can itself be characterised as racially discriminatory, in that it leaves the right of native title holders more vulnerable than the rights of those who hold any other form of title.  The Wik decision gave all other forms of common law title primacy over native title.  As Ms Jennifer Clarke argued to the Committee, using the common law as the only mechanism to determine beneficial is a patronising “beads and blankets” approach to responding to the human rights of indigenous peoples.



Even within this extremely limited framework, it is strongly arguable that the evidence before the Committee supports the view that the Bill places native title holders in a worse position than their position under the common law. As noted in the Majority Report, Ms Jennifer Clarke nominated the following specific areas detrimental on this test:



the confirmation of extinguishment provisions (including the redefinition of extinguish, public work and previous exclusive possession act by reference to the Schedule) which operate to extinguish some native titles which the common law treated as unextinguished;

previous non-exclusive possession acts provisions when combined with the redefinition of extinguish may extinguish some native title on pastoral leases which the common law has merely suppressed; and

where the right to negotiate is effectively denied to native title holders at the exploration stage or through Ministerial intervention or due to the stringent registration test or the claims sunset clause, native title holder may be better off under the common law.�

However, in our view it is extremely uncertain whether Western Australia v Commonwealth stands for the proposition that the definition of "beneficial" is merely something more than the common law.  Indeed, the potential for arguing this point was made by the Solicitor-General, Dr Gavin Griffith QC, in his submission at paragraph 15.



Evidence supported the view that the High Court may adopt a more complex, sophisticated and just standard for the meaning of beneficial than the "beads and blankets" approach favoured by this Government. Specifically, as Ms Jennifer Clarke persuasively argued, the High Court may require that in order to satisfy the definition of "beneficial", it must be shown that the consent of Aboriginal Australians was granted to the measures in the Bill.



The critical importance of linking definitions of beneficial to the consent of beneficiaries was made clear by Justice Brennan (as he then was) in the case of Gerhardy v Brown, where he said:



"'Advancement' is not necessarily what the person who takes the measure regards as a benefit for the beneficiaries. The purpose of securing advancement for a racial group is not established by showing that the branch of government or the person who takes the measure does so for the purpose of conferring what it or he regards as a benefit for the group if the group does not seek or wish the benefit. The wishes of the beneficiaries for the measure are of great importance (perhaps essential) in determining whether a measure is taken for the purpose of securing their advancement. The dignity of the beneficiaries is impaired and they are not advanced by having an unwanted material benefit foisted on them.



The difference between land rights and apartheid is the difference between a home and a prison."�



Justice Brennan’s argument is a powerful one, grounded in international human rights norms. It is an argument that marks the difference between paternalistic and oppressive laws, and laws built on empowerment and respect.



Ms Jennifer Clarke, and other witnesses before the Committee, argued that when the High Court was determining whether the Native Title Act 1993 was beneficial legislation, and hence constitutionally valid, it was of great importance that the original Act was the subject of meaningful negotiations between the Government and indigenous peoples. 



No such negotiations have taken place on this Bill. On the contrary, Aboriginal representatives have been locked out of meaningful negotiations on the majority of the Bill's provisions, and have consistently condemned the Bill and the Ten Point Plan as racially discriminatory and completely unacceptable.



In these circumstances, by claiming that the Bill is beneficial, the Government has not only revealed its agenda as one steeped in paternalistic racism, but once again exposes a majority of the Bill's provisions to constitutional uncertainty.



This analysis is bolstered by an approach to constitutional interpretation which adopts contemporary values as a guide to constitutional meaning. As discussed in the Majority Report and below, there is a very strong argument that in analysing the races power, the High Court will interpret the Constitution as a "living force", capable of responding to political and historical realities.



In the context of the current Bill, the most powerful of these contemporary values would be the framework of international human rights, codified in conventions ratified by Australia. Once again, the non-Government members reiterate that overwhelming evidence was presented to the Committee that the Bill transgresses a wide range of international human rights norms.



In determining whether the Bill is legally "beneficial" it is our view that the High Court may well embrace these internationally accepted human rights norms. When specifically asked by the Committee as to the effect of such matters on an interpretation of the races power, Dr David Kinley, a legal specialist with the Australian Law Reform Commission, stated:



"it is precisely because there is so little jurisprudence on the race power that one then looks to other sources to inform oneself as to the form in which one would interpret race. That is when ... one may seek to move into the international arena."�



The view of Justice Kirby on this issue has been noted in the Majority Report, but is well worth repeating.  In Newcrest Mining (WA) Ltd v Commonwealth�, Justice Kirby stated that it had previously been recognised by the High Court in the Mabo decision, and by other courts of high authority that the inter-relationship of national and international law is undergoing evolution particularly in relation to documents such as the Universal Declaration of Human Rights.�  Justice Kirby continued:



"Where there is an ambiguity in the meaning of the Constitution ... it should be resolved in favour of upholding such fundamental and universal rights. The Australian Constitution should not be interpreted so as to condone an unnecessary withdrawal of the protection of such rights."�

Accordingly, the non-Government members of the Committee note that the balance of expert legal opinion supports the view that the legislation, as proposed, is not beneficial to indigenous Australians.  The Bill falls below even the meagre, and possibly discriminatory, rights granted to indigenous Australians by the common law nor does it have the consent of indigenous Australians.  As will be further explained below, the Bill also does not satisfy Australia's international legal obligations which may inform the constitutional understanding of what constitutes a beneficial measure.





Is it Certain that the Parliament Can Enact Laws to the Detriment of Indigenous Australians?



Assuming for the moment that the Bill can be classified as detrimental to indigenous Australians, it is by no means clear that the Commonwealth has the power to enact such laws.



In paragraph 16 of his submission to the Committee, the Solicitor-General stated that:



"Notwithstanding this residual uncertainty as to how some judges may approach these issues as a matter of principle an authority, it is not open to confine the power to beneficial application . . . On present authority the issue is foreclosed by the decision in Western Australia."�



With the greatest respect to the Solicitor-General, we are of the opinion that, Western Australia v The Commonwealth [The Native Title Case] does not stand for that proposition.  As was stated by Mr Basten QC in evidence, the Solicitor-General's view that Western Australia v The Commonwealth foreclosed the beneficial-only interpretation "reads more into the dicta of the Native Title Case than is warranted by the circumstances of that case."�



A raft of other submissions also supported this view� as did the evidence of Mr George Williams.�



The Native Title case merely determined that the races power could be used beneficially, as the Native Title Act 1993 was so characterised by the Court.  The High Court did not need to, nor did it, determine that the Act was valid because it satisfied the detrimental arm of the races power.



Indeed the fact that this matter was still in issue was accepted by the Solicitor-General himself.  Dr Griffith stated in evidence that:



"On this very issue which is now being considered by the Committee, it is the case that it is possible in the Hindmarsh Bridge case this issue of beneficial operation of the races power will be examined by the court."�



The fact of the matter is that the High Court has never had to determine whether the races power can be used detrimentally.  More particularly, the High Court has not had to determine whether the races power can be used to the detriment of indigenous Australians.



The fact that the High Court has accepted a special leave application on the validity of the Hindmarsh Island case, where that special leave application has raised this very point, demonstrates that the issue is far from certain.  Indeed, it is a matter of current contention before the High Court.



Effect of the 1967 Referendum



One of the critical issues that may be determined by the High Court is whether the races power can be used detrimentally.  Paragraphs 2.9 to 2.15, 2.28, 2.37 to 2.41, 2.46, 2.83 to 2.86 of the Majority Report contain an excellent discussion of the differing views of the effect of the 1967 referendum.  We do not propose to repeat that discussion here.  However, we wish to make a few additional points.



First, those who argue that the races power may be interpreted detrimentally often argue that that is evident on the face of the provision.  Section 51(xxvi) states:



"The Parliament shall, subject to this Constitution, have the power to make laws for the peace, order and good government of the Commonwealth with respect to:-

(xxvi)	The people of any race for whom it is deemed necessary to make special laws."



Nothing on the face of this provision indicates that a 'special law' includes a law to the detriment of a particular race.



Secondly, it has been argued that the races power was initially included in the Constitution to enact racially discriminatory laws.  Whilst it is accepted that this was probably the case, little discussion has taken place as to why the Commonwealth Parliament was not originally given the power to make special laws in respect of "the aboriginal race in any State".



During his explanation as to why his Government was proposing the 1967 referendum, Sir Robert Menzies stated that those words were specifically contained in the original version of section 51(xxvi) as :



"... a protection against discrimination by the Commonwealth Parliament in respect of Aborigines.  The power granted is one which enables the Parliament to make a special law, that is, discriminatory laws in relation to other races - special laws that would relate to them and not to other people.  The people of the Aboriginal race are specifically excluded from this power."



It would be a cruel irony if the 1967 referendum, which was passed and supported by an historic 90.77 percent of the Australian people with the clear intent of enacting laws to the benefit of indigenous Australians was used to the detriment of indigenous Australians.  It would also be hypocritical in the extreme for a Government and a Prime Minister that continually seeks to draw moral authority from Sir Robert Menzies to likewise use the power in this way.



Thirdly, it is important to remember that the 1967 referendum, though stated as one question, contained amended section 51(xxvi) and repealed section 127 of the Constitution.  As the Yes case for the 1967 referendum stated, passage of the referendum would:



"do two things.  First, it will remove words from our Constitution that many people think are discriminatory against the Aboriginal people.



Second, it will make it possible for the Commonwealth Parliament to make special laws for the people of the Aboriginal race, wherever they may live, if the Parliament considers it necessary."�



The Yes case was the only one distributed to voters as the Constitution Alteration (Aborigines) Bill 1967 passed both Houses of Parliament unanimously.



Fourthly, it would also be extraordinary if the 1967 referendum, passed as it was in the shadow of Australia's ratification on the Convention on the Elimination All Forms of Racial Discrimination the previous year, was to be used to discriminate against the very people Australia's ratification of that Convention was designed to protect.  As is discussed below in relation to the external affairs power, the interpretation of the Constitution can clearly be affected by the development of international customary law.



All of these matters strengthen the argument that the races power cannot be relied upon to the detriment of indigenous Australians.  Given the clear division of expert legal opinion as to whether the races power can be used to the detriment of indigenous Australians, and the acknowledgment by those supporting the Government's position of the credibility of arguments to the contrary, it is far from certain that the races power can be used to the detriment of indigenous Australians.



The non-Government members of the Committee note that on balance the expert legal opinion supports the view that the races power cannot be used detrimentally.  We support the arguments set out in paragraphs 2.87 to 2.93 of the Majority Report that section 51(xxvi), as with other provisions of the Constitution, should be interpreted in line with the contemporary values of Australian society, as exemplified above.  In our opinion, the Constitution should be interpreted as a living and breathing document.



As was stated by the Australian Law Reform Commission in evidence:



"We in fact see the referendum as a circuit breaker, a circuit-breaker both with intention and purpose behind the change."�



We note that the High Court has been willing to interpret other provisions of the Constitution without getting stuck in the "original intent" of the Founding Fathers.  As Mr David Bennet QC stated:



"We do not find too many people interpreting the Constitution by looking at the real intentions of the Founding Fathers of 1900 any more."�



Even if it could, the non-Government members are of the firm conviction that to use the races power in that way is morally repugnant.  We contend that not only should the races power not be used in the manner and that no Government should legislate in such a way as they are uncertain as to whether the detrimental arm of races power will need to be relied upon to support the constitutional validity of any piece of legislation.



We are also of the opinion that, even if it is constitutionally valid to do so, the Parliament should not defy the will of the Australian people by passing laws they did not intend to authorise.  To pass racially discriminatory laws detrimental to the interests of indigenous Australians given the overwhelming support received by the 1967 referendum would be a rejection of the fundamental democratic principles upon which this nation is based.





Does the Bill Support A Detrimental Use of the Races Power?



A number of those giving evidence to the Committee considered that even if the race power was not limited to legislation that was beneficial,  there would still be constitutional constraints on the Parliament's power to pass detrimental legislation "with respect to the people of any race for whom it deemed necessary to make special laws."�



In Western Australia v The Commonwealth�, the Court expressed that it may retain "some supervisory jurisdiction to examine the question of necessity against the possibility of a manifest abuse of the race power"� with regard to Parliamentary determinations about what is "necessary" law for the purposes of the race power.



In the view of Mr Ron Castan QC, who gave evidence before the Committee,  this statement indicated that the High Court was not "going to close the door on the jurisdiction,  because of the concept of gross abuse.  The Court will always step in to stop a gross abuse . . ."�



In Koowarta v Bjelke-Petersen, Justice Stephen said about s.51(xxvi): 



"I regard the reference to special laws as confining what may be enacted under this paragraph to laws which are of their nature special to the people of a  particular race. I must be because of their special needs or because of the special threat or problem which they present that the necessity for the law arises . . ."�



To this end, Professor Tony Blackshield said in evidence before the Committee that given the assumption of a two-way power:



"One has to ask in the whole context: where is the threat; where is the problem?  What is the problem that this bill is supposed to be representing? In so far as it stems from the Wik case, I would argue that there was not any problem in the first place."�



The Third Minority Report of the Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund came to the conclusion that even if the power could be used to pass detrimental laws:



"... opinions such as those of Harrison Moore and Quick and Garran should be read as confining any special detrimental laws made under it to situations where a race constitutes a threat."�



It is hard to conceive how the holding by indigenous Australian of common law native title rights would constitute such a threat.  Indeed, the Government does not even assert that to be the case.  In such circumstances it is difficult to imagine the High Court determining that such a threat was even perceived, let alone reasonable.  Accordingly, this is yet another area where the Bill faces constitutional uncertainty, international denouncement and racial divisiveness. 





Can the High Court Determine Whether the Races Power is Being Used Detrimentally or for the Benefit of Indigenous Australians?



The Solicitor-General, Dr Gavan Griffith QC contended that the High Court should not engage in the task of determining whether a law was beneficial and detrimental but rather that this should be left to the Parliament.  He contended that for the High Court to do otherwise "would be crossing the boundary of the exercise of judicial power . . ."�



In doing so the Solicitor-General drew on a passage from The Native Title Case.�



This argument was rejected by a number of the witnesses to the Committee.�  In addition to those contained in the Majority Report, a few additional comments are worth noting.



Mr George Williams said of this argument that:



"(I)t has been suggested that perhaps the High Court would not decide that a power could only be used for the benefit of Aboriginal people because that might be a political decision and, indeed, the High Court therefore will decide not to make a decision along those lines. My view is that that is an erroneous argument because that is exactly the sort of thing the High Court does in a variety of areas. For example, if you looked at the High Court's decisions in the implied freedom of political discussion, it has had to weigh up whether, for example, the political broadcasts bill from 1991 actually went too far in infringing upon free speech. It had some fairly careful decisions to make there. Also, in the area of free trade, the High Court has now invented the test where it looks at whether a law is discriminatory in the protectionist sense, which in my view involves very careful and fine lines of economics, again, akin to the sort of decisions we would deal with here."�



Further, Dr David Kinley added:



"It is unremarkable that the court does weigh up such quasi-policy issues. It does it and has done it since Federation. In any case, on the ‘ought’ question, whether it ought to or not, I cannot see how it could avoid doing such a thing. It is trying to interpret a document in a few pages that is the whole basis of our legal order. How can it do that without balancing benefits and dis-benefits in large measure and in small measure? It is an impossibility."�



The overwhelming body of expert legal evidence is that it is appropriate for the High Court to determine whether a law is beneficial or detrimental.  This is most certainly the case where the inquiry is limited to examination of the reasonableness of the claim of the characterisation of a Bill.  The High Court has engaged in such characterisation exercises in a number of decisions, most notably in The Native Title Case where the High Court, despite Dr Griffith's reference to it, determined that the Native Title Act 1993 was beneficial to indigenous Australians.



Consequences of Invalidity of the Bill Under the Race Power



The non-Government members of the Committee acknowledge that as well as determining the baseline from which benefit measured, a significant  question arises as to whether the Bill or the Act as amended should be considered when determining benefit or detriment.  As is extensively set out in the Majority Report at paragraphs 2.107 to 2.113, this issue was the subject of extremely complex and uncertain discussion by witnesses before the Committee.



In particular, Mr John Basten QC, Professor Tony Blackshield, Mr Ron Castan QC and Mr Jacob Fajgenbaum QC argued that if the races power were interpreted as limited to authorising beneficial laws, then not only would there be great constitutional doubts as to the provisions of the Bill, but that the Native Title Act as amended may be determined by the High Court to be, in part or in whole, unconstitutional.



The non-Government members of the Committee strongly agree with this evidence that the legal complexity created by these questions cannot be underestimated.



The possibility that parts of, or even the entire, Native Title Act 1993, as amended, may collapse into unconstitutionality because of the racially discriminatory provisions in the Bill is a possibility which should not be risked.  Such a move would only further jeopardise the already precarious nature of the political settlement reached by all parties in 1993.



Further, for a Government which repeatedly states that the entire raison d'etre for the Bill is to secure certainty for Australian property law, we find its ability to countenance such a risk as not only as negligently cavalier, but also hypocritical and dishonest.



In conclusion, this Bill is not only constitutionally uncertain itself but it also threatens the constitutional certainty provide by The Native Title Case to the Native Title Act 1993.



Conclusions and Recommendations:



7.	The non-Government members of the Committee reject the view that '[t]he only certainty in constitutional law is uncertainty', there is a basis upon which the Parliament can legislate with absolute certainty and that is by enacting a law that is manifestly beneficial for indigenous Australians and which is enacted with their consent.  We note that this was test used by the High Court in upholding the constitutional validity of the Native Title Act 1993.



8.	We note that, contrary to the opinion of the Government and the Majority Report, the overwhelming body of expert legal opinion is that the Bill is not beneficial nor does it have the consent of indigenous Australians, as a result the Bill is unlikely to satisfy the beneficial arm of the race power.



9.	The non-Government members of the Committee note that the balance of expert legal opinion is that the race power, since the passage of the 1967 referendum and as a result of Australia's international legal obligations, can only be used to the benefit of indigenous Australians.  It is not certain that the Parliament can pass laws to the detriment of indigenous Australians.



10.	Even if that is not held to be the case that the detrimental arm of the race power is available, given that the Bill has not been proposed as a means of addressing any special threat posed by indigenous Australians, not that any such special threat can or does exist arising out of their holding of common law native title rights, there may not be a constitutional basis for the Bill.



11.	Even if it is possible to legislate to the detriment of indigenous Australians, the non-Government members of the Committee believe that that power should not be exercised in that way.  To do would be morally repugnant, socially divisive and would endanger the process of reconciliation.



12.	The non-Government members of the Committee note that a detrimental use of the races power would also be an exercise of the power in a manner inconsistent with the will of the Australian people, who by an historic vote of 90.77 percent approved the 1967 referendum so that the Parliament could enact laws for the benefit of indigenous Australians only.  The use of the power in this way would be a betrayal of Australia's democratic ideals.



13.	We note that the overwhelming body of expert legal opinion supports the view that the High Court can determine whether a law is 'detrimental' or 'beneficial' and reject the notion that this would be an improper intrusion into the role of the Parliament.  This position is consistent with authority including Western Australia v The Commonwealth [The Native Title Case].



14.	The non-Government members of the Committee note that the overwhelming body of expert legal evidence is that, if the Bill is not supported by the races power, not only may it be struck down as unconstitutional, but that the Bill may also cause the striking down of the Native Title Act 1993 as amended.  This would have the consequence of requiring a complete re-negotiation of the historic settlement reached between pastoralists, miners, indigenous Australians and the Australian government in 1993.  Such a result would be socially divisive and endanger the reconciliation process.



15.	For all of the above reasons, we believe that the Bill is racially discriminatory, socially divisive and uncertain.  The Bill is grossly irresponsible and should not be passed in its proposed form.



�JUST TERMS COMPENSATION



We note the Majority Report's concern that the Bill is, in its current form, probably unconstitutional as it fails to provide just terms compensation pursuant to section 51(xxxi) of the Constitution.  However, unlike the Majority Report we do not believe that these deficiencies in the Bill are "not fundamental" and are "easily remedied by amending the Bill".�  As an indicator of this, we note that the Government members of the Committee were unable to recommend how these deficiencies in the Bill could be rectified.



Rather, the failure of the Bill to provide 'just terms' compensation is tied up with essential features of its operation.  This is because the requirement for 'just terms' compensation goes to broader issues than whether or not the Bill provides a quantum of compensation which is just, and which is secured by section 53(1) of the Act.  Critical to whether a compensation regime provides 'just terms' is whether the mechanism available for claimants to seek that compensation is fair and reasonable.  The regime provided by the Bill is neither.



Some provisions of the Bill manifestly fail to provide any compensation at all.  As Dr David Kinley of the Australian Law Reform Commission stated in evidence:



"With respect to the financial implications of the issue that Mr Rose has just raised, there is in fact a clause of the Bill which it may be understood to recognise how grave those financial consequences could be.  With respect to the upgrading of pastoral leases through the redefinition of primary production . . . 24GC(3) actually states that native title holders are not entitled to compensation under this Act with respect to that section.



What you are actually presenting there is an apparent denial of just terms on the basis of notice not being given and also of the right to compensation being removed if, as is the case, that enlargement of the pastoral lease through the redefinition of primary production extinguishes to that extent of inconsistency in the native title."�



Whilst it is likely that the deficiency in the quantum of 'just terms' compensation in this case may be rectified by sub-section 53(1) of the Act, Dr Kinley noted that:



"It is not clear made clear that that is the case.  The fact that it [section 51A(1)] is there in express terms makes it at least a moot point."�



It was also strongly argued in evidence that 'just terms' compensation may also require procedural fairness.  As Dennis Rose QC pointed out:



"You have got the problem that, in some situations, rights to compensation can arise without the Aborigines knowing anything about it. If you have got acts being done administratively under legislation, there is no provision for notifying the Aborigines that a right to compensation has thereupon arisen. It seems to me that consideration needs to be given to that aspect. 



Perhaps an even more serious worry for me has been that, native title being of such special significance to Aboriginal people, perhaps in some of these situations where the native title is going to be affected they ought to be given prior notice so that they can have an opportunity to object in the same way in which any of us receives notice under the Lands Acquisition Act if the government is proposing to take some action which is going to adversely affect our rights by acquiring them. I think the exact detail as to what would be fully fair in those respects could take a little working out. For example, there could be legitimate exceptions. Low�impact future acts perhaps are not such as to make prior notification desirable or necessary."�



As Mr Ron Castan QC explained:



"If you put your mind to the current situation, you have got this proposed blanket extinguishment to take place as a result of certain steps that will occur, with no consultation with the people whose interests are being affected, and then they are told:



‘Don’t worry about it. If and when you get to hear about it and if there is an appropriate body that gets to notify you, then you will get whatever it is that is just terms, and there is a compensation situation.’



What needs to be looked at is whether the system as it is is just. I do not think it is just at the moment, as I read it. The question for this committee is: is it just? What is being suggested as a change perhaps is to make it a bit more just. It is not merely a matter of saying:



‘Well, you know, will the High Court think there is an injustice here?'



I put it to the Senate committee that the Senate ought to look at it and say:



‘Is there an injustice being done here? Is this the right way to do this to these people?’



If you look at that question, that will give you the answer to what the High Court will be deciding, because ultimately in this area, that is their test—just terms."�



Mr John Basten QC explained some of practical difficulties arising from the Bill which go to the heart of whether 'just terms' compensation is provided.  He said:



"In this case there are worse problems because the act which is sought to be validated may have taken place years ago. Although the Solicitor-General says that the validation only takes place at the time of the Commonwealth’s new legislation, the problem is, firstly, that one has to identify the acts—it is not done here;  secondly, one has to identify the people who may have had native title at that time; and, thirdly, one has to provide them with compensation which would be effective today in relation to a past act. And of course the past act, although legally invalid, may have had practical effects of forcing people off land. Those are all factors which, in considering just terms compensation, a court would have to investigate.  It is one of the reasons why these constitutional doubts are of such significance, because there is a danger of a bonanza of litigation resulting if the bill goes through in its present form."�





Mr Basten QC further explained:



"The question is twofold. If you are trying to give them notice in order to inform them that some benefit is available, then there may be a justification for some form of constructive notice, as by giving a notice to a representative body. If you are, on the other hand, giving them notice for the purpose of imposing some detriment upon them—namely, the validation of an otherwise invalid grant which takes away their rights—then it is much more difficult.



That is the problem with the concept of notification in this context.  And, every time, you keep coming back to the fact that this bill attempts to take away property rights which are unidentified and unknown. That is the hurdle which the bill itself provides, and that is why we cannot give you answers as to how you can overcome that hurdle. Stop trying to do that and we may be able to provide some answers."�



The non-Government members of the Committee also note that it is unclear whether the right to negotiate also constitutes part of the common law right of native title.  If so then that right was merely codified by the terms of the Native Title Act 1993.  Such a right, if found, would flow from a recognition of the traditional right exercised by indigenous Australians over the circumstances in which visitors were allowed onto their land.  If such a right is found then the Bill would also fail to provide 'just terms' compensation for the acquisition of that common law property right.



The non-Government members of the Committee note that the overwhelming weight of expert legal opinion is that Bill does not provide just terms compensation.



Further, even if the Bill technically does do so, we are of the belief that it manifestly unjust for the Parliament to pass a law which acquires anyone's property right in circumstances where the person affected may never know that their property right has been acquired and therefore may never be in a position to seek compensation.  No Australian should have their property rights taken away without an opportunity to object and/or without an effective right to seek compensation.



Many of the Government's problems with 'just terms' compensation emanate from its refusal to accept that the Bill effects widespread effective extinguishment of native title rights.  This is despite comments by the Deputy Prime Minister, Mr Tim Fischer MP, that the Bill effects "bucketloads of extinguishment".  Such wilful blindness has led to the creation of policy in this area in a vacuum.



In the opinion of the non-Government members of the Committee the Bill is fundamentally flawed and should be amended so that no native title right can be extinguished or suppressed without due process.



The Just Terms Provisions of the Bill Invite Further Litigation



The just terms provisions also raise a number of further concerns related to the issues of constitutionality and certainty.  The first of these is whether the Bill will in fact increase, rather than decrease the extent of litigation about native title issues.



This problem was pointed out by the Australian Law Reform Commission in its evidence:



"In terms of quantum, therefore, we would not be tilting at windmills in suggesting that that could mean two things: one, a great deal of litigiousness with respect to that compensation; and second, in claiming compensation, a native title holder or claimant for native title, ... would also be seeking to litigate, to an end, their claim to title because that would obviously have to be determined in setting finally fair compensation."�



The Australian Law Reform Commission's evidence was also supported by the evidence of Mr John Basten QC as referred to above:



"It is one of the reasons why these constitutional doubts are of such significance, because there is a danger of a bonanza of litigation resulting if the bill goes through in its present form."�



Accordingly, the non-Government members of the Committee are concerned that the compensation provisions of the Bill will create more litigation not less.  The orderly resolution of native title claims without resort to the courts is one of the primary aims of the Native Title Act 1993.  To force indigenous Australians to defend their rights, even if only to compensation, through the courts, clearly defeats that objective.



The Act is therefore self-defeating.  It will clog up the courts with litigation, delaying compensation, which in turn will decrease the prospects of any compensation being on 'just terms'.



�Who Pays 'Just Terms' Compensation?



One of the principle failings of the Bill is that it does not require a State or Territory acquiring native title to pay 'just terms' compensation.  Rather, this obligation is vested only with the Commonwealth pursuant to section 53(1) of the Act, and as required by section 51(xxxi) of the Constitution.



As a result, the Bill is a massive invitation for the States and Territories to shift the cost of compensation to the Commonwealth in circumstances where the Commonwealth will have no control over the circumstances where that compensation Bill will arise.  This is a grossly irresponsible situation for the Commonwealth to place itself in, and through it the Australian taxpayer.



The non-Government members of the Committee oppose the compensation provisions of the Bill that would allow this cost-shifting to occur.



Limits on Just Terms Compensation



The non-Government members of the Committee note the existence of the proposed section 51A(1) of the Bill.  That proposed sub-section provides that:



"The total compensation payable under this Division for an act that extinguished native title in relation to particular land or waters must not exceed the amount that would be payable if the act were instead a compulsory acquisition of a freehold estate in the land or waters."



The non-Government members of the Committee note that this provision is being used by the Government to placate some in the community who do not wish to see native title holders receive any more by way of compensation than freeholders do when their property is acquired.



We also note that this provision flies in the face of the current precedent for the amount of 'just terms' compensation required.  For example, in the Crescent Head case, the New South Wales Government agreed to pay the relevant native title holders an amount equal to the freehold value of the land plus an uplift factor of 50 percent in recognition of the special spiritual and cultural attachment to the land held by indigenous Australians.



The non-Government members of the Committee note the discussion at paragraphs 3.33 to 3.36 of the Majority Report which concluded that sub-section 51A(1) was of no practical effect in limiting the amount of compensation to be paid to former native title holders because the proposed sub-section 51A(2) makes the proposed sub-section 51A(1) subject to section 53 of the Act.  Sub-section 53(1) requires the payment of 'just terms' compensation.



We can only therefore conclude that this provision was deliberately included in the Bill with the intent of deceiving Australians as to the amount of compensation to which indigenous Australian will be entitled if their native title rights are extinguished.  The provision is dishonest and should be removed.



Further, such a provision only invites litigation in those cases where the Government seeks to rely on the proposed sub-section 51A(1) and where it is unclear as to whether section 53(1) of the Act will apply.  The likelihood of such litigation will only add to the uncertainty otherwise created by the Bill and is contrary to its express purpose.



Conclusions and Recommendations:



16.	The non-Government members of the Committee note that the overwhelming body of expert legal opinion supports the view that the Bill is unconstitutional as it does not provide 'just terms' compensation.  We are of the view that the Bill's failings in this regard are fundamental and that the Bill needs to be substantially re-written.



17.	Even if the Bill is ultimately found to be constitutional, we note that the Bill is repugnant in that it fails to respect the property rights of indigenous Australians by failing to provide them with any, or any adequate notice, of the extinguishment or suppression of their native title rights.



18.	The non-Government members of the Committee also note that the Bill is objectionable as it will invite and ensure further litigation as to the quantum of compensation, which in turn requires legal determination of the prior existence of native title.  In doing so, the Bill defeats one of the principal purposes of the Act, namely the resolution of native title claims without resort to the courts.



19.	The Bill is fiscally irresponsible as it does not require the States and Territories to pay 'just terms' compensation in acquiring native title rights, thereby allowing the States and Territories to acquire those rights in circumstances outside of the control of the Commonwealth and in circumstances where the Commonwealth is exposed to significant unfunded compensation liabilities.  The Bill should be amended to require the States and Territories to pay 'just terms' compensation in all circumstances.



20.	Proposed sub-section 51A(1), which purports to limit the amount of compensation to the freehold value of the land has no effect and is intended to deceive Australians by understating the amount of 'just terms' compensation that may be payable to native title holders whose proprietal rights are extinguished or suppressed.  The provision will also invite litigation when it is unclear whether the 'freehold' or 'just terms' test for compensation should be applied.  The provision should be deleted.





THE EXTERNAL AFFAIRS POWER



The Majority Report's conclusions in relation to the application of the External Affairs Power to the Bill are extraordinary.  The non-Government members of the Committee note that the Committee did not receive any detailed evidence to the effect that the Bill is consistent with Australia's international legal obligations.  This is amply demonstrated by paragraphs 4.1 to 4.24 of the Majority Report.



When specifically requested to do so, the Solicitor-General refused to comment on whether the Bill complied with Australia's international legal obligations.  He noted that he had been instructed by the Attorney-General not to comment on those matters.�



The Government has consistently refused to release any detailed legal advice demonstrating whether or not the Bill is consistent with Australia's international legal obligations and the Racial Discrimination Act 1975 ('the RDA')



Rather, the uncontested expert legal evidence before the Committee is that the Bill constitutes a gross violation of Australia's international legal obligations, in particular the Convention on the Elimination of All Forms of Racial Discrimination ('CERD') and the International Covenant on Civil and Political Rights.



Further, in a powerful submission provided to the Committee by the Aboriginal and Torres Strait Islander Social Justice Commissioner, Mr Michael Dodson, stated that, in his opinion, the Bill was inconsistent with customary international law's application of the non-discrimination principle� and Article 17 of the Universal Declaration of Human Rights�.



It is interesting to note that Australia signed CERD on 13 October 1966, just prior to the 1967 referendum.  It would be extraordinary to suggest that, given Australia's ratification of CERD and given the Yes case for that referendum, which manifestly proposed the referendum for the purpose of passing laws for the benefit of indigenous Australians, that section 51(xxvi) should now be used to justify laws which are to the detriment of those same people.



In his submission, Mr Dodson also made a fundamental statement about the effect of the Bill on indigenous Australians' attachment to the land.  He said:



"It is important to be aware that recognition of Indigenous peoples land rights is critical to their survival as distinct economic, political and social entities.  The ability of Indigenous Australians to preserve their distinct identity has legal ramifications in international human rights law.  In this respect, the proscriptions against genocide, ethnocide and the rights of minorities to a distinct social, economic and cultural life are the most critical."�



Mr Dodson, in the accompanying footnote, drew the Committee's attention to the implication his statement for this Bill and Australia's compliance with the Convention on the Prevention and Elimination of the Crime of Genocide.�



CERD, through the application of the external affairs power, also underpins the Racial Discrimination Act 1975 ('the RDA').  Once again, the uncontested weight of expert legal opinion was that the Bill was inconsistent with, and would therefore over-ride, the RDA.



The non-Government members of the Committee note that the Government refused to accept an amendment to the Bill which was moved by the Member for Banks, Mr Daryl Melham MP, in the House of Representatives which would have made the Bill subject to the RDA.



When questioned as to why the Government had adopted this approach, the Special Minister for State, Senator Minchin, told the Australian Financial Review on 6 November 1997 that such an amendment would lead to "disastrous legal consequences"� because every action under the new land-use regime would be potentially open to challenge.



Senator Minchin went on to state that:



"No-one knows what the courts would say.  We believe there is no racial discrimination in the native title amendments, but who knows what a particular court might find 4-2 or 2-3."�



That an Australian Government should ask the Parliament to pass legislation uncertain as to whether the courts will find it consistent with Australia's international legal obligations, and in particular CERD and the RDA, is completely unacceptable.



The failure of the Government to provide any detailed legal advice defending its view that the Bill is not racially discriminatory is also totally unacceptable.



In the absence of any credible evidence to the contrary, we are only able to conclude that the uncontested expert legal evidence is that the Bill breaches Australia's international legal obligations and is inconsistent with the principles underlying the Racial Discrimination Act.  The legislation therefore breaches the Prime Minister's solemn promise that he would respect the principles underlying the RDA.  More fundamentally, the Bill is simply morally repugnant and should not be passed in its present form.



In this context, the non-Government members of the Committee believes that the Bill must be fundamentally amended in line with the general principles set out in the Third Minority Report of the Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund.  The Bill should also be amended to include a provision that makes the Bill subject to the Racial Discrimination Act 1975.



The fact that expert opinion supports the conclusion that the Bill is racially discriminatory also strengthens the already overwhelming balance of expert legal opinion that the Bill would not satisfy the beneficial arm of the races power (section 51(xxvi) of the Constitution).



As was noted previously, in determining whether the Bill is legally "beneficial" it is our view that the High Court may well embrace these internationally accepted human rights norms as a means of clarifying the meaning of section 51(xxvi). When specifically asked by the Committee as to the effect of such matters on an interpretation of the races power, Dr David Kinley, a legal specialist with the Australian Law Reform Commission, stated:



"it is precisely because there is so little jurisprudence on the race power that one then looks to other sources to inform oneself as to the form in which one would interpret race. That is when . . . one may seek to move into the international arena."�



The view of Justice Kirby on this issue was also noted in the Majority Report.  In Newcrest Mining (WA) Ltd v Commonwealth�, Justice Kirby stated that it had previously been recognised by the High Court in the Mabo decision, and by other courts of high authority that the inter-relationship of national and international law is undergoing evolution particularly in relation to documents such as the Universal Declaration of Human Rights.�  Justice Kirby continued:

"... international law is a legitimate and important influence on the development of the common law and constitutional law, especially when international law declares the existence of universal and fundamental rights.  To the full extent that the text permits, Australia's Constitution, as the fundamental law of government in this country, accommodates itself to international law, including insofar as that law expresses basic rights.  The reason for this is that the Constitution not only speaks to the Australian people who made it ... It also speaks to the international community as the basic law of the Australian nation which is a member of that community . . ."�

He further added that:



"... The Australian Constitution should not be interpreted so as to condone an unnecessary withdrawal of the protection of such rights. Where there is an ambiguity in the meaning of the Constitution ... it should be resolved in favour of upholding such fundamental and universal rights. The Australian Constitution should not be interpreted so as to condone an unnecessary withdrawal of the protection of such rights. At least it should not be so interpreted unless the text is intractable and the deprivation of such rights is completely clear."�

Accordingly, we note that the balance of expert opinion favours the view that Australia's international legal obligations may play an important role in determining the meaning of section 51(xxvi) of the Constitution.  If so, those obligations are likely to favour an interpretation that that provision can only be used to benefit indigenous Australian.



In any event, and as previously noted, the non-Government members of the Committee re-affirm their view that, even if the detrimental arm of the races power is one that is constitutionally available, the power should not be used in this morally repugnant way.





Conclusions and Recommendations:



21.	The non-Government members of the Committee note that the uncontested body of expert legal opinion supports the view that the Bill is in breach of Australia's international legal obligations.  In particular, the Bill breaches the Convention on the Elimination of All Forms of Racial Discrimination and the International Covenant on Civil and Political Rights.  It has also been argued that the Bill may breach Australia's international legal obligations pursuant to the Convention on the Prevention and Elimination of the Crime of Genocide.



22.	As a result, the Bill is almost certainly inconsistent with the Racial Discrimination Act 1975 in which case the Bill breaches the Prime Minister's solemn promise to act in accordance with the principles underlying that Act.



23.	The non-Government members of the Committee note that a finding that the Bill is not supported by the external affairs power may also have ramifications as to whether the Bill is supportable under the beneficial limb of the races power.  Indeed, the existence of Australia's international legal obligations may help to clarify the meaning of section 51(xxvi) as a power than can only be used for the benefit of indigenous Australians.



24.	The non-Government members of the Committee call upon the Government to release any legal advice it has in relation to these matters so that it can be tested by independent legal experts. The Government's continued failure to disclose this advice is a tacit admission that the Government cannot rebut the expert evidence provided to the Committee that the Bill is inconsistent with Australia's international legal obligations.





CONCLUSION



Expert opinion overwhelmingly supports the view that the Bill, in its present form, is racially discriminatory, destructive of the process of reconciliation and divisive.  That opinion also supports the view that the Bill breaches Australia's international legal obligations, is constitutionally uncertain, and creates a massive contingent liability for compensation that will ultimately have to be borne by the Australian taxpayer.  In short, the Bill is economically and socially irresponsible and morally repugnant.



That the Government members of the Committee could conclude otherwise flies in the face of both the evidence made to the Committee and, indeed, the consideration of the evidence made before the Committee as set out in their own Majority Report.



The Government's approach to this legislation, as manifested in its drafting of this Bill and its defence of its position through its Majority Reports to this Committee and the Parliamentary Joint Committee on Native Title, was best surmised by the eminent counsel Mr Alec Shand QC. In addressing a public protest rally in Sydney on 5 November 1997, Mr Shand said:



"This Government introduces the extraordinary approach of saying, 'We don't care what the High Court says.  If we want the law changed, we will change it.'  And I interpolate, 'If there's a good sectional interest that needs buttering up, then to hell with what the High Court says, we'll repeal, displace or uproot, the declared law of this country.'  So much for the attitude of this government to our system of justice."



In the view of the non-Government members of the Committee the Bill cannot be supported in its current form.



Conclusions and Recommendations:



25.	The Australian Labor Party members, the Australian Democrats member and The Greens (WA) member of the Committee recommend that the Bill be opposed in its present form.



26.	However, in the interests of a more workable Native Title Act 1993, we recommend that the Bill be amended in line with the general principles set out in the Third Minority Report of the Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund dated October 1997.





FINAL WORD



The non-Government members of the Committee wish to thank all persons who made submissions to the Committee, in particular those witnesses who appeared before us, for their time and their invaluable contributions to the debate on these issues.



This Bill raises fundamental issues as to our national identity and its future in the modern world.  The Bill also raises fundamental issues going to the human dignity and respect to which all Australians should be entitled without discrimination.  We thank all witnesses for the intellect, the passion and the insight they have brought to this process.
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