Chapter 2


Migration Legislation Amendment Bill (No. 5) 1997


Introduction


As indicated above, the Government decided to remove those provisions of the original Migration Legislation Amendment Bill (No. 4) 1997 relating to judicial review of immigration decision making and introduce them as Migration Legislation Amendment Bill (No. 5) 1997.


Although in a separate Bill, the Minister for Immigration and Multicultural Affairs, the Hon. Philip Ruddock MP, indicated that there had been no change to the reforms proposed by the Government.


Provisions of the Bill


The Bill gives legislative effect to the Government's pre-election policy commitment to restrict access to judicial review in migration matters in all but exceptional circumstances.�


In his Second Reading Speech, the Minister indicated that this commitment "was given in light of the extensive merits review rights in the migration area and arose from concerns above the growing cost and incidence of, and delays resulting from, migration litigation".�


Generally, the Bill introduces a new judicial review scheme to cover decisions under the Migration Act relating to the ability of non-citizens to enter and remain in Australia.


According to the Minister, the need for the new judicial review scheme is based on the following "key points":


the current judicial review scheme for visa decisions introduced in 1994 has not, as intended, reduced the volume of cases before the courts, but rather recourse to the courts is trending upwards;





the high level of litigation, particularly by "twice refused asylum claimants", cannot remain unchecked as increased litigation leads to increased costs and delays as well as significantly longer periods for those in detention; and





a substantial number may be using the legal process to extend their stay in Australia.





Specifically, the Bill has as "a key mechanism in the new scheme” a privative clause provisions at new section 474, as set out, in part, on the next page.


Part 8—Judicial review


Division 1—Privative clause


474 Decisions under Act are final





	(1) 	A privative clause decision:


		(a)	is final and conclusive; and


		(b)	shall not be challenged, appealed against,


			reviewed, quashed or called in question


			in any court; and


		(c)	is not subject to prohibition, mandamus, injunction,


			declaration or certiorari in any court on any account.


	(2)	In this section:


		privative clause decision means a decision of an


		administrative character made, proposed to be made,


		or required to be made, as the case may be, under this


		Act or under a regulation or other instrument made under


		this Act (whether in the exercise of a discretion or not),


		other than a decision referred to in subsection (4) or (5).


	(3)	A reference in this section to a decision includes a reference


		to the following:


		(a)	granting, making, suspending, cancelling, revoking or


			refusing to make an order or determination;


		(b)	granting, giving, suspending, cancelling, revoking or


			refusing to give a certificate, direction, approval,


			consent or permission (including a visa);


		(c)	granting, issuing, suspending, cancelling, revoking or


			refusing to issue an authority or other instrument;


		(d)	imposing, or refusing to remove, a condition or


			restriction;


		(e)	making or revoking, or refusing to make or revoke, a


			declaration, demand or requirement;


		(f)	retaining, or refusing to deliver up, an article;


		(g)	doing or refusing to do any other act or thing;


		(h)	conduct preparatory to the making of a decision,


			including the taking of evidence or the holding of


			an inquiry or investigation;


		(i)	a decision on review of a decision, irrespective


			of whether the decision on review is taken under


			this Act or a regulation or other instrument under


			this Act, or under another Act;


		(j)	a failure or refusal to make a decision.


�



The Explanatory Memorandum states that a privative clause is a provision which, although on its face purports to oust all judicial review, in operation, by altering the substantive law, limits review by the courts to certain grounds. A privative clause has been interpreted by the High Court in cases stemming from R v Hickman; ex parte Fox and Clinton (1945) 70 CLR 598, to mean that a court can still review matters but the available grounds are confined to exceeding constitutional limits, narrow jurisdictional error or bad faith. 


According to the Explanatory Memorandum, the intention of the privative clause is to provide decision-makers with wider lawful operation for their decision. Provided the decision-maker is acting in good faith, has been given the authority to make the decision and does not exceed constitutional limits, the decision will be lawful.


Proposed new section 474(4) is in the form of a table and provides that decisions made under 28 specific provisions of the Act and one regulation under the Act are not privative clause decisions.


New subsection 474(6) requires that in construing new section 474, including the privative clause, the section should be given full effect and not limited in its operation, subject to the requirements of the Commonwealth Constitution. The section provides:


Subject to the requirements of the Constitution, it is the intention of the Parliament that this section:





be construed in a way that gives full effect to its natural and ordinary meaning; and


not be construed in a way that would limit its operation.





The Minister stated that the privative clause provisions represents "the only workable option" to best achieve the Government's policy objective of restricting access to judicial review. He indicated that this view was based on advice from the Attorney-General's Department, and eminent lawyers in the private sphere. These lawyers included Mr David Bennett QC, Mr Bob Elliott QC, Mr Tom Hughes QC, Mr Richard Tracey QC and Mr Denis Rose QC�.


The Minister explained the operation of the privative clause in the following terms:


... section 75 of the Commonwealth Constitution gives the High Court original jurisdiction to consider challenges to the actions and decisions of Commonwealth officers. As a result, access to the High Court cannot be legislatively restricted without a constitutional amendment. While access to the Federal Court, and the scope of judicial review it can exercise, can be changed by legislation, to simply restrict access to the Federal Court in migration legislation matters, would in practice deflect many cases to the High Court. That would have the potential to erode the proper role and purpose of the High Court. The legal advice I received was that a privative clause would have the effect of narrowing the scope of judicial review by the High Court, and of course the Federal Court. That advice was largely based on the High Court's own interpretation of such clauses in cases such as in Hickman's case, as long ago as 1945, and more recently in the Richard Walter case in 1995 ... the effect of a privative clause such as that used in Hickman's case is to expand the legal validity of the acts done and the decisions made by decision-makers. The result is to give decision-makers wider lawful operation for their decisions and this means that the grounds on which those decisions can be challenged in the Federal and High Courts are narrower than currently ... The options available to the Government were very much shaped by the Constitution. While I accept that the precise limits of privative clauses may need examination by the High Court, there is no other practical option open to the Government to achieve its policy objective.


Arguments supporting the Bill


In his evidence to the Committee, Mr Mark Sullivan, Deputy Secretary, Department of Immigration and Multicultural Affairs, advised that the Bill represents a continuation of a process to limit judicial review that was commenced by the previous government in 1989 with the codification of eligibility criteria and statutory based merit review and in 1994 with the commencement of the current Part 8 of the Act.�


Mr Sullivan also advised that the intention of the Bill is "to streamline decision making, rendering the process more efficient and thereby reducing delays”. He elaborated:


The previous government's attempts to limit judicial review have proved unsuccessful. The 1989 changes which offered clients a measure of certainty in decision making through codification, and also created statutory merits review rights, had no effect on reducing applications to the Federal Court. Similarly, the further restrictions on judicial review introduced in 1994 by the enactment of part 8 of the act have not reduced case numbers. Unfortunately, migration applicants and their legal representatives have remained litigious, with the number of applications to the Federal Court in fact continuing to increase. This is so despite the fact that judicial review in most cases does not alter the ultimate outcome. These applicants are also increasingly placing pressure on part 8 of the act by challenging its efficacy. In view of this the government has decided to act on the advice of several eminent counsel to the effect that the only practical means of limiting judicial review is the enactment of a privative clause.�


Arguments opposing the Bill


Several submissions and witnesses registered concerns about the proposed limitations on judicial review proposed in the Bill.


For example, the Refugee Advice and Casework Service (RACS) advised that it is "totally opposed to the removal of judicial review". According to RACS, judicial review is "a basic safeguard ... a basic human right" and that Australia must have "adequate safeguards" to ensure that proper decisions are made in what are "extremely weighty and grave" circumstances. Ms Carolyn Graydon, Acting Coordinator/Solicitor of RACS explained:


... if a single person is sent back to a country where they face persecution, and they fell within the terms of the convention as a refugee, then the cost to Australia is enormous in terms of its international standing and its stated commitment to maintain its obligations to refugees as a signatory to the refugee convention. It is my submission that it is ludicrous to suggest that in every instance an independent merits review body is going to get it right. There will be instances where they do not get it right. In the statistics presented by the department ... the decisions made by the tribunal in 11 per cent of cases were unlawful. Whilst there is a further issue as to whether people were then successful when the cases were omitted, and whether or not they were then sent back, there is another principle at stake: that is, there should be a transparent and accountable system in place to ensure that the merits review bodies, who are being granted, if anything, extra powers, are accountable, and that their decisions are scrutinised and are lawful.�


Mr John McMillan, Reader in Law, Australian National University, accepted that the scheme for judicial review of immigration decisions needs to be reformed and that the reasons advanced by the Government in support of reform are “reasonably persuasive”. He recognised that the “heart of the problem, the twin evils that bedevil litigation in all areas [are] cost and delay”.�


However, Mr McMillan summarised the views of several witnesses when he questioned whether the privative clause proposed in the Bill is an appropriate mechanism for dealing with the problems of cost and delay. He advanced four reasons why the privative clause is an inappropriate mechanism. First, according to Mr McMillan, privative clauses are objectionable in principle as they are contrary to the doctrines of separation of powers. 


Secondly, privative clauses create antagonism between the judiciary and the executive as they are “usually a parliamentary sign of distrust of what the judiciary is doing”. Mr McMillan added that these clauses “undoubtedly lead to a prolonged process of litigation in the High Court over the meaning of the privative clauses”.


Thirdly, the privative clauses may well be declared unconstitutional on the basis of the High Court’s decision in Brandy that invalidated a scheme that gave authoritative, conducive status to executive rulings.


Fourthly, there are alternatives to deal with the problem of efficient case management of litigation.�


Other issues


In this section of the report, the Committee reviews evidence on specific issues relating to the Bill. These may be broadly categorised as follows:


constitutional basis of the privative clause;





compliance with international obligations;





development of jurisprudence in migration law;





impact on the role and functions of the High Court; and





possible alternative approaches.





Constitutional basis of the privative clause


Evidence to the Committee on the constitutional basis of the privative clause focussed on:


section 75(v) of the Constitution; and 


the doctrine of the separation of powers.


In her evidence, Ms Kim Rubenstein, a lecturer at the Law School, University of Melbourne, drew the Committee's attention to section 75 of the Constitution which provides for those matters in which the High Court shall have original jurisdiction, and specifically section 75(5) “in which a writ of Mandamus or prohibition or an injunction is sought against an officer of the Commonwealth”.


�
Ms Rubenstein stated that the purpose of this section:


... links back to the very nature of constitutions themselves, the rule of law. Judicial review is central to the rule of law. In order to decide whether the government is acting according to law, there must be an adjudicator. Our constitution has been explicit in giving this responsibility to the courts in chapter 3 of our constitution, and in particular section 75(v).�


Ms Rubenstein advised the Committee that, in her view, the effect of proposed new section 474 is "to nullify or attempt to nullify section 75(v) and would therefore be unconstitutional". She explained:


On its face, it is my submission that section 474 does offend section 75(v) of the constitution. Section 474(1) tells us that a privative clause decision is final and conclusive and shall not be challenged in any court and is not subject to prohibition and the other remedies mentioned. While section 474(6) states that the interpretation is subject to the requirements of the constitution, the rest of the subsection states that it is the intention of the parliament for section 474 to be construed in a way that gives full effect to its natural and ordinary meaning and that it is not to be construed in a way that would limit its operation. The constitution would require that it not be given full effect because, if it does, then it would exclude the courts from its responsibility under section 75(v). The High Court has limited the operation of privative clauses in the past in order to make them constitutional. However, parliament is not providing the Hight Court with an opportunity to limit the operation at all in this section. Its effect is, therefore, to nullify or attempt to nullify section 75(v), which I would submit is unconstitutional. Moreover, section 475 states that division 2 shall not be taken to limit the scope or operation of section 474.�


Ms Rubenstein noted that proposed new section 474(6) of the Bill does not seek to affect section 75(v) of the Constitution. However, Ms Rubenstein expressed the view that the High Court may conclude that the Bill "in effect is attempting to oust the courts in every other respect". She stated that the court might say:


'What else is there left for us to do under section 75(v)?' If it says that, on reading the plain words of this legislation, there is in practical terms nothing left for us to do as a court in our original jurisdiction, then the practical effect of this section is to do what it is saying it is trying not to do, which is to oust the courts under section 75(v).�


The Committee questioned Ms Rubenstein on the Government’s reliance on Hickman and Richard Walter as an indication of the High Court’s willingness to read down a privative clause. Ms Rubenstein responded that the interpretation of these cases is “definitely challengeable” as the privative clause in the Bill “is quite different to the one in Hickman in that it is quite specific on its face and is more difficult to read down in terms of Parliament’s intention”.�


The Committee indicated to Ms Rubenstein that its advice was that the privative clause in the Bill is in identical terms to the clause considered in Hickman. Ms Rubenstein acknowledged this, but referred the Committee to proposed new section 474(6) which “is not in Hickman and has the potential for undermining the Hickman principle”.� This is because the privative clause in the Bill is more expansive in its terminology and the extent to which it attempts to oust the courts.� She concluded:


I would submit that using this privative clause is overstepping the constitutional line in relation to seeking to achieve that or to remedy that harm that has been identified by the government of people who are overstaying and, purely for tactical reasons, are lodging appeals in order to stay further, whether that be in detention or whether that be pending the decision. I would say that there would be other procedural ways of trying to deal with that problem rather than doing what the government has sought to do with this privative clause.�


Mr John McMillan, Reader in Law, ANU, also expressed the view that High Court decisions in cases such as Hickman, Richard Walter and Darling Harbour Casino could be distinguished. He explained:


My view is that there are points of distinction. Cases like the recent Richard Walter case dealt with an entirely different situation. Richard Walter was a tax case in which there was a system for judicial review through the Federal Court and the AAT. All the privative clause says is, `If you do not use that scheme, do not seek judicial review by another route.' The High Court says, `That privative clause is effective.'	This is entirely different here. All the other cases dealt with the industrial arena of government and all hark back to a principle devised in the 1940s at a time when there was only the High Court - there was no other court system - and where it was a matter of Australian legal, political and industrial history that the losing side in an adjudication before the Arbitration Commission would always go to the original jurisdiction of the High Court. The privative clause was designed to stop that happening and the High Court said that, generally speaking, they are prepared to accept that. That is different in fact and in kind to what has happened here, where a privative clause says, `This entire area of migration administration is removed from judicial review.' My view is that the High Court will not regard the current scheme as simply a variation on a theme. It is hard to put it differently or more explicitly than that.�


The Committee also heard evidence that the privative clause may offend the doctrine of the separation of powers. For example, Ms Rubenstein stated:


There are also matters in the various paragraphs of section 474 that ... relate to the basic principles of separation of powers. Section 474(1) tells us that a privative clause cannot be challenged in any court. Section 474(2) refers to a privative clause decision as one of an administrative character. This means that a decision of an administrative character could be construed as final and binding upon the parties. I submit that this would then offend the principles as set out in the High Court decision in Brandy v. Human Rights Commission in relation to the binding nature of an administrative decision which offends separation of powers principles.�


In response to questions from the Committee on this issue, Ms Rubenstein elaborated:


To try to explain it as simply as possible, when we talk about orders of the court, we are essentially talking about binding directions to the parties in relation to their rights. If the administrative decision of the minister is in effect a binding decision, then it has an effect like a judicial decision if it cannot be reviewed by the courts, because it has a full and operative effect on the individual. So it is the binding effect of the decision on the parties that is in issue in relation to whether it clothes itself as a judicial decision, and if that decision cannot be reviewed by a court it would then in effect be a binding decision on the parties and has effect as a judicial decision, which the courts would then deem to be unconstitutional.�


Dr Mary Crock, a lecturer in law, University of Sydney expressed similar views, stating that the Bill “runs counter to the notion that tribunals are subject to the rule of law ... and to the separation of powers”.� 


�
The Committee sought the advice of the Department of Immigration and Multicultural Affairs on constitutional aspects of the Bill. Mr Sullivan stated:


The High Court, to a degree, has resolved those constitutional questions in terms of its dealing with privative clauses. Basically, what the High Court has said is that a privative clause is not really the narrowing of review of the court; it is the broadening of the authority of the decision maker.�


Mr Sullivan also advised the Committee that the Attorney-General’s Department and eminent lawyers had also addressed the issue and concluded that the Bill is constitutional.� 


Although the Department of Immigration and Multicultural Affairs declined to provide copies of the various advises, the Committee questioned officers of the Attorney-General’s Department on the constitutional basis of the Bill.


Ms Sandra Power, Counsel Office of the Australian Government Solicitor, Attorney-General’s Department, advised the Committee that “a privative clause is a strange thing” as “it does not mean what it says”.� She explained:


Any ordinary person reading a privative clause would think it was intended to deny access to the courts, but the High Court has construed it as being a provision that does not effect the courts' jurisdiction but widens the powers of the decision maker so that the decision maker can lawfully make certain kinds of errors that, in the absence of the privative clause, would render the decision invalid.�


Ms Power advised that “the formulation of the privative clause is an attempt to enact a Hickman type clause ... [and] ... that is how the High Court will construe it” as “it follows a form of privative clause which has been used in other pieces of both Commonwealth and state legislation and which is familiar to courts”.�


Mr Robert Gotterson, a barrister, who appeared before the Committee in a private capacity, supported the view that the High Court would probably find the privative clause constitutional. He advised:


I do not have a doubt that a clause of that kind is one that the Commonwealth Parliament can pass. I would be surprised if [the High]a court were to hold that a clause of that kind ought wholly to be struck down as unconstitutional. There have been many instances. Privative clauses are not a new invention; they have been with us for many years and the High Court has looked at them on numerous occasions. I am not aware of any instance where one has been struck down at all but, in particular, struck down on the basis that it is beyond the competency of the parliament to pass it. The traditional way the court has approached these is to nip and tuck and to confine their operation rather than to avoid them as unconstitutional. When you look at them on paper, you might think, `My God, this is so well drawn that the drawbridge is completely up, you could not possible get in past this barrier,' and Hickman is the classic example of that. They found areas such as fraudulent use of power, and other heads too but not many, as ways of reading down a privative clause. So that is the approach taken, and my submission assumes that the same approach would be taken to this here - but you never know.�


In a similar vein, Mr Sullivan of the Department of Immigration and Multicultural Affairs expressed the view that:


... the Minister and the government accept fully that this privative clause may be challenged and, if it is challenged, it will be the prerogative of the court to determine its future. If the court determines that it is flawed, the government will make what will be the third or fourth attempt to exercise its policy option, or it may abandon its policy intent.�


International obligations


The privative clause contained in the Bill was also criticised on the grounds that it breaches Australia’s international obligations. 


Mr Nicholas Poynder, a member of Australian Lawyers for Human Rights, gave evidence that, as a matter of international law, Australia is bound by the provisions of the International Covenant on Civil and Political Rights (ICCPR). He maintained that the privative clause contained in the Bill would be in breach of article 14.1 of the ICCPR.� Article 14.1 provides:


All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law.


According to Mr Poynder, the privative clause breaches Article 14.1 in two respects. First, it breached the principal of equality before the courts by operating so as to create an arbitrary distinction between aliens and nationals within the Australian judicial system. Secondly, it breaches the right to a fair and public hearing by an independent and impartial tribunal by denying affective access to judicial review by the High Court. �


Mr Poynder also maintained that the privative clause is likely to lead to a breach of Article 26 of the ICCPR. � Article 26 provides


All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.


According to Mr Poynder, the privative clause is likely to lead to a breach of this article because it unreasonably discriminates against aliens and that it operates so as to legislatively remove the equal protection of the law under section 75 of the Constitution for aliens as opposed to nationals. �


The Committee questioned officers of the Attorney-General’s Department on the evidence relating to the privative clause and Australia’s international obligations under the ICCPR. Dr Rosalie Balkin, Assistant Secretary, International Law Branch, Office of International Law, Attorney-General’s Department, advised the Committee that the privative clause did not breach Australia’s international obligations and contentions that it did so cannot be sustained.�


In its submission, the Regional Office of the United Nations High Commissioner for Refugees (UNHCR), commented on the Bill as it relates to refugees and asylum-seekers. The Office noted that the 1951 Convention on refugees is silent on the institutional or structural requirements to determine the status of refugees. However, certain fundamental requirements for this process have been established, providing an indication of international consensus and practice.�


The submission advised that “the primary determination level and the RRT as presently constituted provide effective and high quality consideration of the merits of refugee status applications”.


In relation to the provisions of the Bill, the Office advised that it is of the view that access to judicial review in many instances provides a useful and effective recourse to ensure the application of natural justice and uniformity. While the UNHCR considers access to review through the courts to be a useful supplement to the refugee status determination process, it is by international standards an additional layer of protection to the agreed requirements under international law.� 


The Office advised that three States, Denmark, Finland and Sweden maintain a system comparable to that proposed under the Bill.�


Development of jurisprudence


The representatives of RACS expressed concern that the limiting of judicial review proposed under the Bill would hinder the development of the law of migrants and refugees. Ms Graydon explained


If we can no longer have judicial views on each of the terms in the refugee convention, which are by no means self-evident and which have developed in case law over time as being the main tools that those making decisions on merit have available to them to make proper decisions in refugee cases, if that whole body of jurisprudence suddenly, arbitrarily ceases, I think that is going to be a tragic loss not only to applicants who perhaps have slipped through the RRT and have not been granted status but also to the entire jurisdiction and the department as well. If you look at the major judicial review decisions, there are a number of them that have established very important points of law. For example, we have given in our submission a number of cases that have just happened in the last year which in our view highlight that there are sometimes a number of general issues that do need to be considered by judicial authorities, so that the tribunal members making merits decisions can then apply that law and use that law. I suppose our submission in relation to judicial review focuses on the potential injustice caused to individual applicants who may have come through the tribunal and may have decisions that were unlawfully made, and also on the impact of limiting judicial review in terms of the whole jurisdiction.�


Mr John Gibson, barrister and solicitor and former member of the Refugee Review Tribunal, also commented that the courts have developed an expertise in providing judicial guidance to the Tribunals that is “necessary and desirable for the rule of law and, above all, for consistency in decision making”. He added that “a system where inconsistent decisions are being made in Tribunals is a bad system”. He concluded that “the introduction of a privative clause would have an extremely deleterious effect on the whole operation of this system, not the least [being] the need for judicial guidance”.�


Mr Sullivan, Deputy Secretary of Department of Immigration and Multicultural Affairs, expressed the view that the proposed legislation would result in a more rigorous approach by the tribunals. He explained:


I believe that, with the tribunal's understanding that access to the court system is limited, they will be more rigorous in referring cases to the minister if they cannot find them, or even in some of the changes here in ensuring that the proper procedures are followed so that a decision maker in a tribunal cannot go off on a merry chase, either way.� The other interesting bit is that the privative clause has as much impact on [the department] as it does on applicants. So it also means that, with a tribunal making a case, in a decision that we are unhappy with, we are bound by the same rules; we cannot go and appeal to a court unless it is within the grounds allowed by the privative clause.�


Impact on the role and functions of the High Court


Dr Crock from the University of Sydney Law School recognised that a privative clause “will not prevent all judicial review and nor should it”. However, she advised the Committee that the privative clause will “ensure that the cases go to the High Court ... [and] ... generate a problem that will attack our entire system of law - the system could be thrown into chaos and for no sound reason and absolutely no gain”.�


Dr Crock stated that the view that the problems created by the Bill will be resolved by the High Court remitting matters back to the Federal Court is “rather misplaced and misguided”. She explained:


The very fact that the case is going to the High Court would create enough chaos. Even if the High Court were to find a way to remit them back to the Federal Court, the basic point is that there is absolutely no need for this measure to mess around with the highest court in the land. It is almost a mark of disrespect and, as I said before, the havoc it would create within the judicial system is absolutely unwarranted.�


Ms Robin Creyke, Lecturer in Law at the Australian National University told the Committee that the High Court would be able to remit matters back to the Federal Court and therefore “the Government’s objectives would be stultified”.�


�
In response, Mr Sullivan advised:


... it was suggested that we will see a rush to the High Court anyway. I do not think we will. For instance, if the High Court finds no problem with the privative clause, those persons who wish to access the courts - and no-one is denied access to the courts - would probably find it cheaper and more convenient to access the Federal Court, which would be able to hear matters concerning issues that go outside of the privative clause.�


Ms Robyn Bicket, Director, Legal Policy Section, Department of Immigration and Multicultural Affairs, added:


The clear intention ... of the legislation is to ensure that the Federal Court and the High Court are exercising the same jurisdiction, the same power, in relation to migration decisions and therefore there is no incentive to go to the High Court and your best avenue of redress is to go first to the Federal Court. That is not the situation currently as there is some incentive to go to the High Court because of the expanded range of grounds of review that you can get outside of part 8.�


Alternative approaches


Several witnesses who expressed concerns about the appropriateness of the privative clause suggested alternative approaches in order to better achieve the stated intentions of the Government.


Some witnesses favoured the introduction of special leave provisions to the Federal Court, whereby:


... a single judge would look, at a fairly early stage of the proceeding, at the application and the decision of the Refugee Review Tribunal and any other material that is relevant, thereby being in a position at that point to decide whether this is a case that should proceed, or one which is really ill�founded, or one which really revisits the merits with no real chance of success.�


Mr John Gibson reflected the views of several witnesses when he stated:


The point I make about an option - I could not stress this enough - is that the introduction of something like a special leave or a leave application would meet the concerns that the minister has. There are absolutely no practical impediments to the introduction of such a mechanism. Judges of the calibre of the ones we have in Melbourne or Sydney who sit on these matters regularly would have no problem in working a system such as that. It would have an affect almost immediately where the sort of decisions that are referred to, which ultimately end up to simply be applications on the merit, would be weeded out. It might also have the subsidiary effect, which is pretty important, that if a judge at that point decided that there was some merit to an application as drafted, the minister might then conceive of an immediate remittal ... Speaking as a barrister in this case, I can see an option that is available that will cost very little in practical terms and will maintain the right of an applicant, which I consider to be a case to have a tribunal decision tested and, more pertinently, to maintain the need for judicial guidance. This can be, as you are well familiar over the last three or four years, a difficult area. The fact that the full Federal Court can err and then be overturned by the High Court, the fact that a single judge can err and be overturned by the full Federal Court and the fact that the tribunal can err and be overturned by a single judge is just an indication of the necessity to have the judicial system and have judicial oversight of tribunal decisions.�


Ms Robin Creyke, a lecturer at the ANU Law School, told the Committee that “alternative solutions of a less drastic nature should be essayed”. She suggested several alternatives including expanding migration decisions reviewable under the Administrations Decisions (Judicial Review) Act, develop a “truncated, shortened judicial review list” that would include procedural fairness and special leave provisions.�


Mr John McMillan also expressed the view that there are alternatives to deal with the problem of efficient case management of litigation.� In particular, he suggested that a scheme where the principal review body is the Administrative Appeals Tribunal, with appeals on a question of law to the Federal Court. He also suggested that leave should be required for an appeal to the Federal Court. He concluded:


I think a scheme based on three principles - that the judicial review is by way of appeal on a question of law, that it is by way of leave and that it is without discovery, pre-trial processes and pleading of judicial reviews - would be workable. It would be difficult for people to say it would not be workable.�


In response to this evidence, Mr Mark Sullivan stated that the advice on the Bill provided to the Department of Immigration and Multicultural Affairs considered several options but concluded that the privative clause is the “only practical solution” and “only effective means” of restricting, in all but exceptional circumstances, further review by courts.�


Mr Sullivan advised that the option of a special leave provision had been considered but rejected. He said:


The main alternative is the leave provision, and that was that we introduce a leave provision and, again, counsel by consensus said that that was unworkable. It would not achieve the policy objective put to them.�


When questioned further on the appropriateness of leave provisions, Mr Sullivan replied:


In relation to the suggestion that the leave provision should be adopted, the advice is that, for constitutional reasons, this could not be imposed on the High Court and that, in relation to the Federal Court, the likely effect would be to increase costs and delay matters further with a doubling of the hearings involved.�


Conclusions and Recommendation


The Committee notes concerns expressed in evidence concerning the Bill and in particular issues relating to its constitutional validity, compliance with international obligations and associated matters.





The Committee considered the evidence on these matters carefully and notes the persuasive evidence from others including the Attorney-General’s Department and eminent legal practitioners that the Bill is constitutional and is consistent with Australia’s international obligations.





The Committee shares concerns about the growing cost and incidence of and delays resulting from migration litigation. The Committee considers that the privative clause provisions that are central to the Bill represent the only workable and practical option to best achieve the objective of limiting access to judicial review.





The Committee recommends that the Migration Legislation Amendment Bill (No. 5) 1997 be passed without amendment.
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