Chapter 1


Migration Legislation Amendment Bill (No. 4) 1997


Current decision-making structure


Generally, the current system of review of immigration decisions depends on whether the decision is a humanitarian or a non-humanitarian decisions.


Humanitarian decisions, essentially decisions relating to asylum seekers or refugees, are reviewed by the Refugee Review Tribunal (RRT).


On the other hand, non-humanitarian decisions are reviewed first by the Migration Internal Review Office (MIRO) within the Department of Immigration and Multicultural Affairs and, if unsuccessful, by the independent Immigration Review Tribunal (IRT). Some non-humanitarian decisions relating to bridging visas and visa cancellations are not reviewable by MIRO but are directly reviewable by the IRT.� 


Refugee Review Tribunal


As at June 1996, the RRT had 60 members, consisting of 1 principal and 1 deputy principal member, 41 full time senior members and 17 part time senior members. 


The members of the Tribunal are appointed by the Governor-General� and have the power to affirm, vary or substitute initial decisions made by the Department. 


The principal registry of the RRT is located in Sydney and another registry is located in Melbourne. When necessary, the Tribunal hears cases in other cities or regional areas.�


MIRO


The Migration Internal Review Office within the Department of Immigration and Multicultural Affairs reviews primary decisions taken by departmental officers and in so doing is authorised to seek new evidence or information. MIRO aims to ensure clients seeking merits review of primary decisions on visa applications receive lawful and preferable immigration decisions which are fair, just, easily understandable, quick and cost efficient.� 


MIRO has offices in Sydney, Melbourne, Adelaide and Perth.�


Immigration Review Tribunal


The IRT reviews certain primary decisions made by the Department as well as decisions made by MIRO. Visa categories reviewed by the IRT include:


child;


occupation; 


parent;


cancellations; 


spouse;


visitors;


preferential family;


bridging (relating to those who are in Australia and seeking a temporary visa to maintain their legal status); 


December 1989 (relating to those who were illegally in Australia before that time and have a relationship with permanent resident or citizen); 


concessional family; and 


1 November 1993 (relating to cases relating to provisions announced on that date).





As at 30 June 1996, the IRT had 35 members, consisting of 1 principal member, 5 senior members, 12 full time members, and 17 part time members. IRT members are appointed by the Governor-General� and have the power to affirm, vary or set aside decisions made by the Department or MIRO and remit cases back to the Department for reconsideration. 


The IRT's principal registry is located in Canberra. Other registries are located in Sydney, Melbourne, Brisbane, Adelaide and Perth. There are also approximately 40 permanent officers and 8 temporary staff employed within the registries under the Public Service Act 1922. 


The principal member has responsibility for overall operation and administration of the IRT. Funding for the IRT is program expenditure and appears as a separate line item in the annual budget.�


Further review


Further review of the decision of the RRT or the IRT is available in one of two ways. First, Part 8 of the Migration Act 1958 establishes a system of judicial review of immigration decisions.� 


A second review option is to the Minister for Immigration and Multicultural Affairs is available. The Minister holds discretionary powers over decisions made by MIRO, the RRT and IRT. These powers are provided under sections 345, 351 and 391 of the Migration Act 1958. They allow the Minister to substitute decisions in favour of the applicant if this is considered in the public interest.


The provisions of the Bill


The Migration Legislation Amendment Bill No. 4 1997 makes three essential changes to the current structure. The Bill:


abolishes the internal review provided by MIRO;


establishes a new external review tribunal, the Migration Review Tribunal to review decisions previously reviewable by the IRT; and 


provides for procedural changes for both the RRT and the new MRT.


The Bill changes the review structure for non-humanitarian decisions from a two tier to a single tier structure. Schedule 1 of the Bill abolishes MIRO and replaces it and the IRT with a new independent and external review body to be called the Migration Review Tribunal (MRT). The changes will not affect entitlements to review, as the MRT will review all decisions that could previously be reviewed by the IRT.�


The new MRT will commence on 1 July 1998.� Details of MRT registries and final staffing numbers had not been finalised at the time of the Committee's inquiry but the Department of Immigration and Multicultural Affairs informed the Committee that it anticipated that the new tribunal would employ the equivalent of between 15 and 17 full-time members.� The MRT will essentially have an inquisitorial operation similar to that currently existing in the IRT and RRT.� 


In addition, the Bill provides for "streamlined and flexible" review decision making procedures.� Schedule 1 sets out the proposed new powers and procedures for the MRT. These are then essentially mirrored and applied to the RRT by schedule 3 of the Bill. The new procedures are summarised below.


The Bill includes a discretion to the principal member to "give directions, not inconsistent with this Act or the regulations as to the operations of the Tribunal and the conduct of reviews by the Tribunal".� The explanatory memorandum states that the clause gives "clear authority" to the principal member "to apply efficient processing practices to the conduct of reviews by the Tribunal" including a case management system where much of the preliminary research and investigative work would be undertaken by administrative staff of the tribunal.� The Minister noted that this discretion is "only for administrative purposes. It cannot be used on merit related issues."�


The Bill also proposes to grant to the principal member the power to reconstitute the tribunal in certain circumstances.� Two conditions were added to the reconstitution power during the Bill's passage through the House of Representatives after concern that the power could be used to influence the outcome of a case. A principal member must now consult with both the member constituting the tribunal and a senior member. The principal member must also be satisfied that there is insufficient material before the tribunal for it to make a decision, or if a prescribed time must have elapsed since the tribunal was constituted for the review.�


The Bill grants the principal member of the MRT and the RRT discretion in relation to the publication of decisions.� 


The Bill provides for a number of measures to allow for more flexible procedures. These include enabling the RRT to use telephone or other media to conduct personal hearings, and allowing the tribunals to proceed to a decision without delay if an applicant does not respond to a notice to attend a hearing or provide comment.�


A new safeguard for applicants is the introduction of a code of procedure for the tribunal. The code is similar to that already applying to decisions made by the Department. It includes the giving of a prescribed notice of the time for a hearing and a requirement that applicants be given access to and time to comment on, adverse material relevant to them.�  


During consideration of the Bill in the House of Representatives, the Government introduced amendments to the original Bill that retained the right of appearance with limited qualifications. No appearance is necessary if the tribunal proposes to make a decision favourable to the applicant, or the applicant consents to the review, or the applicant fails to respond to the tribunal's invitation to provide additional material or comment.� 


The amendments to the Bill also include changes to align the Minister's power to appoint persons to act in a senior office of the RRT with the existing equivalent power in relation to acting appointments in the IRT and the power proposed in the MRT. This allows the Minister to appoint a person to act as senior members of the RRT for up to 12 months.�


Finally, the Bill introduces a number of miscellaneous measures not previously mentioned. These include an enhanced visa cancellation power (including the power to ensure that there is more effective cancellation of visas which were granted on the basis of incorrect information),� a waiver of the condition which is placed on certain visas to prevent the visa holder from being granted a further visa,� and a changed penalty to intentional false or misleading statement or omission pursuant to section 50 of the Australian Citizenship Act 1948.


Arguments for the Bill


In his second reading speech, the Minister stated that the Bill would "improve the efficiency, credibility and accountability of immigration decision making".� Specifically, "the reforms ... set the framework for reductions in both the time and cost of reviewing migration, visa and onshore refugee decisions."� The arguments for the Bill therefore are:


the need to reduce the delays and costs in the current system; and 


the resulting improvement to the merits review system.


The need to reduce the delays and costs in the current system


An increasing number of applicants, both initially and at review stages, have put strain on the system for immigration decision making. The humanitarian jurisdiction in particular has seen significant rises in applications.


In 1996-97, approximately 8,213 people applied for protection visas to the Sydney and Melbourne offices of the Department of Immigration and Multicultural Affairs, compared with a total number of 5,145 people in 1995-96.� 


Also in financial year 1996-97, applications for review to the RRT have doubled from the previous year's figure of 3,483 to 7,457. The 1995-96 figure itself was a 10 per cent increase on the number for 1994-95.�


The strain on the system of migration decision making is not only due to asylum seekers. The number of appeals from non-humanitarian primary decisions is also increasing. 


In 1996-97, the number of applications to MIRO increased to 6,318 from 5,571 in the previous year. The average processing time increased to 5 ½ months from 4 months over the same period.�


In response to a question from the Committee, the Department noted that the average processing time for the quickest 25 per cent of decisions made by MIRO in 1996-97 was 33 days, and the average processing time for the slowest 25 per cent of cases in the same year was 353 days.� 


The total number of cases received by the IRT has increased from 2,174 in 1994-95 to 3,467 in 1995-96.� In response to a question from the Committee, the Department noted that the average processing time for the quickest 25 per cent of decisions made by the IRT in 1996-97 was 75 days, and the average processing time for the slowest 25 per cent of cases in the same year was 589 days.� 


Appeal to the courts from both tribunals also is increasing. In 1996-97 there were over 700 applications to the Federal and High Courts, compared with 599 in 1995-96 and 400 applications in 1994-95.� If this trend continues, one prediction is that by the year 1997-98 there will be approximately 910 applications made annually for judicial review.�


The increase in numbers of applications to the Federal Court has led to an increase in processing time for the court. In relation to cases which are finalised by the court, the average processing time from the date of application to the date of the matter being resolved has increased from 271 days in 1993-94 to 337 days in 1996-97. In relation to cases which are discontinued, the average processing time from the date of application to the date of the matter being withdrawn has increased from 195 days in 1993-94 to 265 days in 1996-97.�


The reasons for the increasing demands on immigration decision makers were described by Mr Mark Sullivan, Deputy Secretary of the Department of Immigration and Multicultural Affairs in the following way:


With immigration decisions, unlike any other decision making process in government, delay is often to the advantage of persons. We are the only ones where a number of applicants want to take as long a time as they possibly can with us because time often means staying in Australia.�


The benefit for the applicant in delaying the review process has been identified by the Minister as the opportunity to work and access Medicare benefits.� The Minister added that the efficiencies gained under the Bill would be felt by bona fide applicants, the Government, and Australian taxpayers generally. He stated:


While this ability to delay matters is advantageous to those who seek to abuse the system, it denies bona fide applicants a prompt remedy. Faster decision making reduces uncertainty for people with legitimate claims and concerns. It is also the case that both merits review and judicial review are expensive processes which are heavily subsidised by the Australian taxpayer. That subsidy may relate to a person who ultimately has no right to remain in Australia.�


As evidence of delaying tactics, the Government has indicated that 45 per cent of applicants for judicial review are withdrawn prior to hearing.�


The cost implications of the increase in applications and concomitant delays described above were outlined both to the House of Representatives and in evidence to the Committee. In his second reading speech for the Bill, the Minister informed the House that in 1996-97 "all litigation cost [the] department $6.7 million, and this figure does not include the cost of legal aid nor the cost of running the courts."� 


In the financial year of 1995-96 the budget for the Immigration Review Tribunal was $7,4446,000 while that of the Refugee Review Tribunal was $15,207,000.� The cost of the internal review by the Migration International Review Office, MIRO, was $2,854,000.�


Individual applications from the IRT and the RRT to the Federal Court on average cost the Department $600,000.� Cost recovery in the courts by the Department is approximately 3-5 per cent.�


In evidence, Mr Sullivan, Deputy Secretary of the Department of Immigration and Multicultural Affairs, told the Committee that the abolition of MIRO would reduce the review process by 12 months. He elaborated:


The MIRO internal review, as it currently exists, takes about 5½ months. That is with a processing load of around 6,000 cases a year being considered by MIRO. IRT, the Immigration Review Tribunal, takes almost a year, about 11 months, to handle their case load. To go through both takes 16 or 17 months to get it to a decision. We expect the MRT to be able to conclude a decision in six to eight months. So, immediately ... we see an improvement in our processing times of about 12 months. I think that is important not only to us as a bureaucracy processing cases but to the country.


The Committee heard that it was not only the removal of a tier of review that would reduce delay and its concomitant cost. Savings would also be efficiency based since the MRT would have the benefit of all the resources that were previously split between MIRO and the IRT. Mr Sullivan explained:


While we are taking away internal review, the taking away of internal review is not a savings exercise. Almost all of the resource of the current MIRO will be turned into the MRT. So the MRT is not a new IRT; it is a true combine of the resources. I think we spend about $2 million on MIRO and about $6 million on the IRT and we will spend $8 million on the MRT. That level of resource which is now covering a case twice will be applied to covering cases once. That will speed up things.�


Efficiency would also be enhanced by the both tribunals' use of case officers. In relation to the MRT, Mr Doug Walker, acting head of the Review Taskforce in the Department of Immigration and Multicultural Affairs explained:


I suppose the major difference between the IRT and the MRT is that it is envisaged that the MRT will work under more of a case officer system. Many of the IRT decisions are basically run by members doing everything from go to whoa. A lot of the investigatory work is in fact conducted by members. We would envisage that case officers would do a lot of the preliminary investigation and streaming of particular types of applications and get some of the investigatory work under way so that the members come in and make the decision at the end of the day and direct any additional research that they may wish in making that decision. But the case officers get a lot of that preliminary work under way early.�


The resulting improvement to merits review


The Committee heard evidence from the Department of Immigration and Multicultural Affairs that the changes introduced by the Bill would themselves "maintain and enhance merits review".� This was a factor in the elimination of MIRO. Mr Sullivan elaborated:


I think it is fair to say that MIRO's credibility as a review body is not thought strong by applicants or by persons who represent applicants. I have heard it described as the `department of rubber stamp', where they only fix up the most blatant of their mistakes, et cetera. I think an internal review process, which is seen by many as being the thing you have to go through to get to the tribunal, and flow-on rates support that, is probably an unnecessary link in the system.�


In response to the Committee's concern to ensure the independence of the new tribunal, Mr Walker, acting head of the Review Taskforce in the Department of Immigration and Multicultural Affairs, informed the Committee of the safeguards to ensure the MRT's independence:


The body is going to be set up separately from the department in the legislation. Members will be appointed by the Governor-General, the same as the IRT members are at the present time on recommendation from the minister, for specific terms up to five years. The body will be funded separately from the department. So, in essence, it has all the characteristics of the IRT in so far as independence is concerned. As I mentioned before and as Mr Sullivan mentioned, the MIRO resources go into the tribunal. It works under more of a case officer model, but that is under the control of the members. They will not be officers of the department; they will be officers of the tribunal.�


Mr Doug Walker presented the code of procedure as a further safeguard included in the legislation for the protection of applicants:


... the code of procedure for the MRT ... basically has certain requirements in it such as the applicant having the opportunity to put material before the tribunal and the opportunity to comment on adverse material before the tribunal can make a decision. So there are those safeguards in which the tribunals work.�


Mr Doug Walker also noted that "(a)nyone who wishes to have an appearance before the tribunal effectively will have that opportunity".�


Finally, the Department also submitted that the limitation of judicial review by the privative clause proposed under Migration Legislation Amendment Bill (No. 5) would also enhance the operation of the tribunal.�


Concerns with the Bill


Evidence before the Committee almost unanimously welcomed the Bill's focus on improving the efficiency of the merits review system. For example there was little criticism of the abolition of MIRO.�   


Notwithstanding the above, evidence to the Committee's inquiry raised 7 specific areas of concern in relation to the Bill. These are that the Bill:


is based on a flawed rationale since there are few abusive applications;


erodes the perceived independence of the MRT and RRT;


does not require all adverse information to be given to applicants;


sanctions "personal appearance" before the RRT by telephone or television;


changes the discretion to publish decisions of the MRT and RRT;


facilitates the non-review ability of conclusive certificates; and


does not consider other alternatives to reduce delay and cost.


Rationale for the Bill is flawed


In relation to the suggestions of abuse based on the appeal rates from the IRT, the Victorian Immigration Advice and Research Service's representative, Mr Matthew Beckmann, stated that the appeal rate to the Federal Court was around 4 per cent, "which is quite acceptable in terms of figures available for other tribunals".� 


In relation to the apparently high numbers of appeals to the courts from the RRT, Dr Mary Crock, lecturer in law at Sydney University argued that this rate alone was not evidence of abuse since "a full 24.95% of cases resulted in the decision of the RRT being set �
aside by judgment (2.93%) or consent (22%). In other words, the instigation of an application for judicial review achieved a result for close to one quarter of those whose cases were finalised".� 


In relation to the increasing number of appeals to the courts, Ms Robin Creyke, Senior Lecturer in Law and the Australian National University, provided the Committee with evidence of research indicating that "over 50 per cent of the cases are ultimately successful for the applicant".�


Evidence to the Committee cautioned against reliance on the withdrawal rate as a measure of abuse in the case of asylum seekers. The Australian Catholic Migration and Refugee Office summarised the point: "simply withdrawing a case proves only that the case was withdrawn. It is not reasonable to draw adverse inferences."�


Indeed in response to a question, the Committee was told that there was almost no legal benefit to be gained by lodging unmeritorious applications to extend the applicant's stay in Australia. A practitioner in immigration law, Mr Max Howlett, stated: 


The requirements of the visa do not change just because you have been here for an extended period of time. There are also some safeguards built into the act such as section 48, which means that if you have had a visa cancelled or refused then you are only entitled to apply for particular visas which are prescribed in the regulations and they are very limited. I do not think there is any advantage in staying longer because you still have to satisfy the same criteria that were applicable to that particular visa when you arrived. ... I suppose the only area where you might be able to use [the appeal process] to your advantage is that the minister has a residual discretion, I think under section 345, section 417 and there is a further section that applies to the Immigration Review Tribunal, where, if the minister thinks it is in the public interest to do so, the minister can substitute a more favourable decision for the decision of either MIRO, the Immigration Review Tribunal or the Refugee Review Tribunal. The minister is not subject to any guidelines and is not subject to any form of policy other than to table reasons in parliament. So, in those circumstances, it is possible that if you have been here for a long time and you have developed some compassionate reasons to stay then the minister might look upon you favourably.�


The practitioners recognised that cost was a major disincentive to abuse.� Ms Graydon, acting coordinator of the Refugee Advice and Casework Service noted that asylum seekers have "very little means available to them in order to appeal their cases or even to survive whilst they are waiting for their cases to be processed".� Mr Clothier, a solicitor in private practice, estimated that for non-legally aided litigants the additional six months gained by lodging an application for judicial review in the Federal Court cost "at least $10,000".�


Without dwelling on the motivation of applicants, the Department of Immigration and Multicultural Affairs responded by noting that the risk of an unmeritorious yet final decision being made was minimal. The statistics for successful appeals in the Federal Court in relation to decisions of the RRT support this submission. In the Department's words, "very few decisions sent back from the courts to the RRT actually result in a grant of a protection visa to the applicant."� The number of applicants that were successful in judicial review and on reconsideration from 1993-94 to 1996-97 is 0, 4, 9 and 8.� 


Erosion of the perceived independence of the MRT and RRT


Independence, the Committee heard, covers a broad spectrum of concepts including those relating to tenure, resource allocation, selection processes, further review and funding.� The Committee understands that not all these elements are necessary to ensure a fair and independent review system.� Rather, a sufficient balance of the elements must be present to ensure effective independence.


It was suggested to the Committee by Mr John McMillan, Reader in Law, Australian National University and Ms Sue Tongue, Principal Member of the IRT, that the independent exercise of mind of a tribunal member is a critical element in an independent tribunal system. The Committee discussed this view with several witnesses and is encouraged by the considerable evidence it received that this central tenet is not at risk.�  


Nevertheless, the Committee did receive considerable evidence indicating concern amongst practitioners, academics and non-government organisations that the Bill, when taken as a whole, interfered with the perceived independence of both the IRT and the RRT.� Some witnesses went further, stating that the current "portfolio tribunals" in fact denied a fair hearing to applicants.� 


The concern of some witnesses regarding the perceived lack of independence of the tribunal system arose from recent public comments by the Minister regarding the operation of the RRT.� For example, Mr Clothier, a recent former member of the IRT, noted that there was a significant drop in the set aside rates of the RRT in May which was after "the Minister had made comments in the press that he was not going to reappoint members who made decisions which went against government policy."� Mr Clothier added that "(i)t was during the month of May that the selection committee was in town selecting the new members and deselecting the old ones."� In response, the Department rejected the statistics relied on by Mr Clothier and "any connection between those numbers and the perceived lack of independence of the tribunal".� Evidence also recognised that the Minister is entitled to comment, and engage in debate, on migration matters.


Witnesses and submissions identified 4 aspects of the new arrangements under the Bill which may affect the perceived independence of the MRT and RRT. They are:


the use of a new general directions power in the MRT and RRT;


the use of a new power to reconstitute the MRT and RRT;


the appointment and terms of MRT members; and


the funding arrangements for the MRT. 


New power to give general directions


Proposed section 353A and 420A give the principal member of the MRT and RRT respectively clear authority to give directions on the operation of the tribunals and the conduct of reviews, including authority to apply "efficient processing practices".


For example, in relation to the RRT proposed section 420A provides:


(1) The Principal Member may, in writing, give directions, not inconsistent with this Act or the regulations as to: 


(a) the operations of the Tribunal; and 


�



(b) the conduct of reviews by the Tribunal. 


(2) In particular, the directions may relate to the application of efficient processing practices to the conduct of reviews by the Tribunal. 


(3) The Tribunal should, as far as practicable, comply with the directions. However, non-compliance by the Tribunal with any direction does not mean that the Tribunal’s decision on a review is an invalid decision. 


(4) If the Tribunal deals with a review of a decision in a way that complies with the directions, the Tribunal is not required to take any other action in dealing with the review. 


Submissions and witnesses are concerned that these powers of direction were "dangerously vague" and that they could be used by the principal member to abuse the independence of other members.� The acting coordinator of the Refugee Advice and Casework Service in Melbourne, Ms Caroline Graydon, stated:


... it is a public policy issue. We certainly do not want to be putting into place laws which have the potential to be used for purposes which were not intended.�


In relation to the concern arising from the directions power, the Department of Immigration and Multicultural Affairs re-emphasised the intention was that power only be used for administrative purposes.� The Department pointed to the procedural focus in the drafting of the proposed sections and to the fact that they do not alter members' discretion and must conform with the Migration Act and regulations. The Department noted that the Minister stated in his concluding comments to the second reading debate in the House of Representatives:


... dealing with the directions power of the principal member, let me confirm that the directions power we are giving in the Bill ... is only for administrative purposes. it cannot be used on merit related issues.�


The Department further noted that this statement addresses the valid concerns raised in evidence by Mr John McMillan.�


The Government gave two examples of where the directions power may be used: to provide uniform review practices and for the introduction of a case management system. In �
relation to the need for uniform management, the Department noted:


... (i)n the past there have been instances where tribunal members have been resistant to procedural changes which principal members have sought to introduce. At times there have been different procedures followed in one state from another. These are the circumstances which the power is intended to address ...�


The Government considers case management as an example of the efficient processing practices envisaged by proposed sub section 420A(2).� 


Witnesses also expressed caution regarding overuse of research officers. The concern was for both cultural and legal reasons. The Victorian Immigration Advice and Research Centre expressed concern that research officers transferred from MIRO would bring a departmental mindset to their work in the independent tribunal.� Ms Kim Rubenstein, Lecturer in Law at Melbourne University, noted her concern that the use of caseworkers did not interfere in the statutory duty of tribunal members to make decisions. She argued:


... (t)here is a potential danger, if the research work is adopted without any further contribution by the tribunal member, that it would in effect mean that the decision maker has not exercised his or her power effectively under the act. Moreover, if the directions of the principal members to regular members could be characterised in practice as affecting the substantive decision making power of the decision makers, then there would be serious questions about the legal validity of those directions of subsequent decisions. Sections 353A and 355A will need scrutiny in operation to ensure that they do not offend administrative law principles of independent, discretionary decision making; that is, that the person shall not be fettered in the exercise of her or his personal discretion, nor should he or she be influenced by an inflexible application of policy.�


New power to reconstitute tribunals


Proposed sections 355A and 422A allow the principal member of the MRT and the RRT respectively, after consultation, to replace a tribunal member on any particular review in two situations: where it is the principal member's view that there is insufficient information to reach a decision; or once a prescribed period has lapsed. Proposed section 422A provides:


(1) The Principal Member may direct that: 


(a) the member constituting the Tribunal for a particular review be removed; and


(b) another member constitute the Tribunal for the purposes of that review; if the Principal Member thinks the reconstitution is in the interests of achieving the efficient conduct of the review in accordance with the objective set out in subsection 420(1). 


(2) However, the Principal Member must not give such a direction unless:


(a) the Tribunal's decision on the review has not been recorded in writing or given orally; and


(b) the Principal Member has consulted:


(i) the member constituting the Tribunal; and


(ii) a Senior Member who is not the member constituting the Tribunal; and


(c) either:


(i) the Principal Member is satisfied that there is insufficient material before the Tribunal for the Tribunal to reach a decision on the review; or 


(ii) a period equal to or longer that the period prescribed for the purposes of this subparagraph has elapsed since the Tribunal was constituted.


(3) If a direction under this subsection is given, the member constituting the Tribunal in accordance with the direction is to continue and finish the review and may, for that purpose, have regard to any record of proceedings of the review made by the member who previously constituted the Tribunal. 


Despite the Government's amending this provision through the addition of safeguards in sub paragraph (b) and (c), witnesses and submissions also expressed concern regarding the possible use of this power "to influence the outcome of particular cases"�. The acting coordinator for the Refugee Advice and Casework Service, Ms Caroline Graydon, submitted that "an individual member should have complete conduct [of a review] with no interference with his or her jurisdiction for [the ] prescribed period and only after that prescribed period has lapsed, if there is insufficient material in order to make the decision, [should] the principal member have power to deconstitute the tribunal."� She also expressed concern that the prescribed period referred to in proposed sub paragraph 422A(2)(c)(ii) and 355A(2)(c)(ii) not be unreasonably short.�


The Department of Immigration and Multicultural Affairs responded to these concerns by noting that:


... (t)he provisions have been drafted to provide the Principal Member with the capacity to reconstitute in circumstances where a case is not close to finalisation, but has raised complex issues which may be more efficiently handled by a member more experienced in resolving those issues.�


The Committee notes the Minister's comments in the second reading debate in the House of Representatives that the sections are "proposed exclusively as an efficiency measure".� The Committee is satisfied in the light of the Government's assurances that the power to reconsitute cases will not be used to influence the outcome of cases.


Appointment and terms of MRT members


As stated above, several witnesses and submissions expressed concern regarding the implications for the MRT's perceived independence on the basis of the Government's provision for appointment and terms of members to the MRT. 


The Committee's attention was drawn to the minimalist requirement of proposed section 396 regarding appointment. That is that "(t)he members of the Tribunal are to be appointed by the Governor-General." 


Mr John McMillan observed that this is "a familiar formula that is used in numerous other contexts where political control of appointments is an accepted fact. There is a danger accordingly that s 396 conveys a message that appointments to the MRT will not be governed by any different convention. It is important that there is a counter argument in the Migration Act, affirming that the appointments process should follow standard principles and procedures for merit selection."�


Evidence differed as to whether non-tenured positions effected the decision making of tribunal members� nevertheless it was common that a more transparent appointment process was desirable. For example, Mr John McMillan recommended that:


... (proposed section) 396 could provide that the Minister ... shall prepare and publish a selection code, and that all appointments shall be undertaken in compliance with the Code. Alternatively, s. 396 could go a step further by providing that a vacancy on the Tribunal shall be advertised, and that a person shall not be appointed by the Governor General unless the person was interviewed and selected subsequent to the advertisement.�


�



In response Mr Sullivan from the Department of Immigration and Multicultural Affairs explained that the Minister, while not compelled to, had in fact followed "very closely" the selection process outlined in the Joint Standing Committee on Migration in relation to the recent appointments to the RRT. He added "I would expect [the Minister] would follow it in respect of appointments to the MRT".� 


Funding of the MRT


The Committee received evidence that the funding of the tribunals, one of the elements in ensuring a perception of independence, could be improved. In relation to the current funding arrangements for the IRT, Ms Sue Tongue, the principal member of the IRT, stated:


The Immigration Review Tribunal has a resource agreement with the Department of Finance. ... [but] (t)he tribunal is not fully financially independent, and it would be better if all the finances of the tribunal were provided under the resource agreement that it has with the Department of Finance.�


Notwithstanding this minimal financial input from the Department, Ms Tongue pointed out that the "tribunal remains independent. ... there is very limited impact of the department of immigration on the Immigration Review Tribunal. The main contact occurs at my level, my contacts with the department, and does not impact or impinge on the work of individual members."�


This evidence was subsequently confirmed and elaborated by the Deputy Secretary of the Department of Immigration and Multicultural Affairs, Mr Mark Sullivan, who explained that, generally speaking, "portfolio specific tribunals are funded through that portfolio's running cost base. ... [This] means that if there was an opportunity to siphon off some of that running cost, to the department's operations you would be legally entitled to use that money however you liked."�


He differentiated the current arrangements for IRT funding from the general approach saying "[IRT funding] is a program expenditure and the money can only be spent on the IRT."� He continued "I think in the past few years the only time there has been involvement between the department and the IRT on funding would have been in respect of some funding for 1 November decisions and whether the department was willing to supplement the IRT with some additional money for its dealing with 1 November decisions."�


In response to a Committee question regarding the proposed funding for the MRT, Mr Sullivan stated "we believe it would be funded under program money".� 


Again in response to Committee questions, Mr Sullivan informed the Committee that any change in the funding of program expenditure is a budget determination. Any change to the budget formulas requires a ministerial submission to the Expenditure Review Committee of cabinet.� He added "(h)aving been with sufficient Ministers, I have never seen a Minister yet who wished to go to a tribunal suggesting that his funding be cut to any part of his portfolio".�


No requirement to provide all adverse information to applicants


A third concern raised in relation to the Bill generally are proposed sections 359A and 424A. These provisions form part of the proposed code of procedure for the MRT and the RRT respectively. They provide for the mandatory provision of certain information to applicants:


(1) Subject to subsection (2), the Tribunal must: 


(a) give to the applicant, in the way that the Tribunal considers appropriate in the circumstances, particulars of any information that the Tribunal considers would be the reason, or a part of the reason, for affirming the decision that is under review; and 


(b) ensure, as far as is reasonably practicable, that the applicant understands why it is relevant to the review; and 


(c) invite the applicant to comment on it. 


(2) This section does not apply to information: 


(a) that is not specifically about the applicant or another person and is just about a class of persons of which the applicant or other person is a member; or 


(b) that the applicant gave for the purpose of the application; or 


(c) that is non-disclosable information. 


While the code of procedure was generally welcomed, some witnesses and submissions noted with concern that information other than that which related to the applicant's situation was expressly excluded from the obligation by paragraph (2) of the proposed sections.� This was a particular problem for RRT applicants since it is possible for �
information critical to the decision to not relate to the individual but to the country situation. According to Mr John Gibson, former member of the RRT, these sections are in contrast to the current practice directions of the RRT which "say, in substance, that the substance of adverse information should be put to an applicant, whether at the hearing or before the hearing, at the discretion of the presiding member".� 


The practical effect of the new provision was outlined by Mr Beckmann in the following terms:


In practice, in the Refugee Review Tribunal most of the evidence that the Refugee Review Tribunal relies on are reports from the Department of Foreign Affairs and Trade and the US Department of State and deal with classes of persons and factual situations. None of that information, under the proposed amendments, would be made available to the applicant because it is protected under subsection 3. At common law that would be a breach of the rules of natural justice. The person does not know the information that is being held against them.�


Ms Graydon noted that the provision was of "particular concern" in the light of the removal of grounds for judicial review pursuant to Bill No. 5.� 


The Committee sought the views of the Department of Immigration and Multicultural Affairs in relation to these concerns. It advised that the purpose of the proposed sections 359A and 424A is to "provide some reasonable limitation to the extent of the information which must be provided to the applicant". The Department also advised that the provisions are minimum requirements, they do not preclude a tribunal from providing more information "if they believe it is necessary for according substantial justice".�


Personal appearance before the RRT by telephone or television


A fourth concern in relation to the Bill generally is proposed section 429A. This section gives the RRT added flexibility in hearing arrangements. It provides:


For the purposes of the review of a decision, the Tribunal may allow the appearance by the applicant before the Tribunal, or the giving of evidence by the applicant or any other person, to be by: 


(a) telephone; or 


(b) closed-circuit television; or 


(c) any other means of communication. 


The Refugee Advice and Casework Service held "grave reservations" regarding this provision on two grounds. The acting coordinator, Ms Carolyn Graydon, explained:


The provisions permitting hearings not only by telephone and closed-circuit television but by any other means of communication are far too broad. It is difficult to hypothesise about what other forms of communication were considered at that point. We would also make the submission that the tribunal contacting applicants at home by telephone is inappropriate, certainly to talk with them about their claims, anyway, given that many asylum seekers are living in joint share houses and do not have the benefit of confidentiality or privacy. The whole idea of the tribunal obtaining, by telephone, information relating to cases, which will probably necessarily exclude the involvement of representatives, is another issue of concern to us.�


Ms Creyke also noted that video conferences, teleconferences and other new technologies are "not ideal when veracity is at issue, where there are language difficulties, or when interpreters need to be employed. Hence, for onshore applicants, other steps should be taken to obtain evidence when any of these elements are present."� 


Changed discretion regarding publication of decisions


The fifth concern arises from proposed sections 369 and 431 of the Bill. These sections will provide the principal member of the MRT and RRT with a discretion to publish decisions "that the Principal Member thinks are of particular interest".�


Mr Doug Walker, acting head of the Review Taskforce in the Department of Immigration and Multicultural Affairs, explained how the Department envisages that this section will operate in practice:


It will be a matter for the principal member to decide what decisions are published generally. However, both the applicant and the department will receive a copy of the decision and the reasons for the decision of the tribunal.�


The rationale for this amendment was further explained by Mr Walker:


We would expect that the principal member would be publishing decisions of interest to the stakeholders in the process. The fact �
that the publication of a decision shall be made to both the department and to the applicant is a fairly good safety valve in that, if a principal member happened to be trying to use a power to say, `I do not want to see that one get out there in the open,' it will quickly get out there in the open, and the principal member will quickly come to heel. But it is a power, in that the Bill certainly gives that power to the principal member, a discretion on what cases to publish, but certainly publishing of all decisions, and a lot of the decisions of the current IRT are exactly the same, is a very expensive process.�


In response to a question from the Committee, the Department subsequently provided the costs involved. The IRT publishes on the Internet and does not incur any additional costs for the publication of its decisions, whereas the RRT incurs approximately $224,400. This figure is for the editing of the decisions of the RRT to remove identification of an applicant or any relative or other dependent of the applicant.� 


Arguments in favour of publication were canvassed before the Committee. They included that it "ensures that justice is seen to be done and enables people to make informed choices about their future action. It encourages consistency in decision making and contributes to developing a jurisprudence."� Moreover, Ms Creyke pointed out that the Department itself recognised the important role of analysis of tribunal decisions in policy making and education.� 


In addition, the Australian Lawyers for Human Rights in its submission informed the Committee that "it is almost certain that such a requirement will be in breach of the requirement of publication in Article 14(1)" of the International Covenant on Civil and Political Rights. � That article provides, inter alia, that "any judgment rendered in a criminal case or in a suit at law shall be made public except where the interest of juvenile persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship of children". 


Dr Rosalie Balkin, Assistant Secretary of the Public International Law Branch of the Attorney-General's Department noted in response that the question of whether a decision by an administrative tribunal such as the IRT or RRT falls within the terms of the article is undecided.� 


In relation to the proposed MRT, Ms Sue Tongue was of the view that the MRT would continue to publish all decisions as "the truth is that it is more economical to do it that way".� She added a further reason "it really is not feasible to go through every decision and work out whether or not it should be published."�


In relation to the RRT, Mr John Gibson considered that the current system of publishing "all decisions" should be continued.� He supported this view with the judgment of Sheppard J in Commonwealth v Pharmacy Guild of Australia (1989) 91 ALR 65 at 88:


The provision of reasons is an important aspect of the tribunal's overall task. Reasons are required to inform the public and parties with an immediate interest in the outcome of the proceedings of the manner in which the tribunal's conclusions were arrived at...A prime purpose is the disclosure of the tribunal's reasoning process to the public and the parties. The provision of reasons engenders confidence in the community that the Tribunal has gone about its tasks appropriately and fairly...An obligation to give reasons imposes upon the decision maker an intellectual discipline. The tribunal is required to state publicly what its reasoning process is. This is a sound administrative safeguard tending to ensure that a tribunal such as this is properly discharges the important statutory function which it has.�


In this regard, Ms Creyke recommended that "advisory committee including consumer representatives, be established to advise the principal member on the exercise of the discretion".�


Non reviewability of conclusive certificates


Mr Bob Gotterson QC drew to the Committee's attention proposed section 339 which preserves the Minister's powers to issue a conclusive certificate which would prevent the MRT reviewing a decision where the Minister thinks it would be contrary to the public interest for the review to be conducted. Mr Gotterson submitted that the scope for effective review [of the decision to grant a conclusive certificate] was all but precluded "under the terms of Bill No. 4 in the light of the privative clause contained in Bill No. 5".�


In response, the Department of Immigration and Ethnic Affairs noted that the power "had not been used to stop review of any decision by the IRT, and similar powers in relation to RRT review and AAT character reviews have been used in a very small number of cases."�


Conclusions and Recommendation


The Committee understands that the Government's intention in Migration Legislation Amendment Legislation (No. 4) 1997 is to enhance the efficiency, credibility and accountability of immigration decision making. In the Committee's view, this is a commendable objective as it builds on the efficiency and credibility implicit in the current operations of the tribunals.





The Bill achieves this objective in part by establishing a better resourced, independent and external single review body, the MRT. The MRT will be better resourced than the current IRT with the combined resources currently applied to MIRO and the IRT. Its procedures also allow for greater efficiency without loss of independence. The RRT procedures will also be enhanced in a similar manner. 





The Committee recommends that the Migration Legislation Amendment Bill (No. 4) 1997 be passed without amendment.
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