Chapter 2


General Matters Raised in Evidence


Introduction


During the course of the Committee’s inquiry, four significant, general matters were raised in relation to the Bill. These are:


the level of consultation in the preparation of the Bill;


support for the Bill;


developments in forensic procedures; and 


the need for intimate forensic procedures.


The Level of Consultation in the Preparation of the Bill


The Bill is based on the Model Forensic Procedures Bill developed by the Model Criminal Code Officers' Committee (MCCOC) of the Standing Committee of Attorneys-General. That Model Bill was based on the Victorian forensic procedures legislation which, in turn, implemented the recommendations of the Victorian Consultative Committee on Police Powers of Investigation (the Coldrey Report). In the view of the Attorney-General:


Seldom has a proposal requiring a delicate balance of civil liberties and law enforcement concerns been subjected to such a degree of scrutiny.�


Evidence from the Attorney-General’s Department indicated that the consultation process conducted by the MCCOC was extremely wide-ranging, with some 600 consultations taken into account in the development of the Model Bill. Ms Laurel Johnson, Assistant Secretary, Criminal Law Division, Attorney-General’s Department, stated


...and when the Commonwealth was developing this Bill that we have before us now, we had 60 further submissions. It has been before this Committee before. It has been before the Scrutiny Committee on two occasions and every recommendation that has ever been made by anybody has been thoroughly considered and if it were at all possible to accommodate that recommendation while not endangering the integrity of the criminal justice system, we have done that. We have honestly made every attempt to make this Bill the best possible Bill that we can produce.�


Support for the Bill


The Committee noted evidence that, as well as updating the law on the taking of forensic samples from people suspected of committing Commonwealth offences, the Bill is designed to overcome uncertainty as to existing powers and the lack of comprehensive safeguards for suspects.�


Currently, forensic procedures are conducted, usually on the authorisation of a police officer, on people in lawful custody under State and Territory provisions. The Committee noted the advice from the Attorney-General’s Department that:


The scope of the provisions is vague and safeguards are varied, or in some cases, non-existent ... It is unacceptable that provisions which provide intrusive powers should not clearly set out the types of procedures which they allow, as well as a comprehensive set of safeguards for the person undergoing the procedures. The model Bill was developed to overcome these basic problems in the current law.�


In its submission, the Attorney-General’s Department argued that the present situation is unsatisfactory as Commonwealth investigators rely on powers which vary from one jurisdiction to another while they enforce laws that apply nation-wide. The Department expressed the view that the passage of the Bill will encourage the States and Territories to adopt the Model Bill as well as the additional safeguards which are contained in the Bill for suspects such as Aboriginal and Torres Strait Islander people, incapable people and children. Ms Laurel Johnson of the Attorney-General’s Department, stated that:


None of the State or Territory Bills apply the same or as wide ranging protections as this Bill and none of them at all provide any safeguards or protections specifically for Aboriginal and Torres Strait Islander people.�


The Committee noted evidence from the Aboriginal and Torres Strait Islander Commission (ATSIC) supporting the number of clauses in the Bill that draw specific attention to the situations relating to Aboriginal and Torres Strait Islander people.�


The Australian Federal Police (AFP) supported the Bill, drawing attention to the uniformity it will bring for Commonwealth investigators. Mr Alan Mills, General Manager of AFP National Operations, noted:


The Bill in its present form strikes an appropriate balance between the rights of privacy and the dignity of individuals and the community need to ensure that offenders are identified and brought to justice.�


Officers of the AFP observed that the provisions of the Bill will not only assist to identify offenders but also the innocent. Mr Alan Mills of the AFP stated:


In major investigations there are sometimes many likely suspects who for a variety of reasons are not likely to be forthcoming with the truth. The introduction of the regime outlined in the Bill will assist investigators in achieving honest and truthful conclusions of a person’s involvement while at the same time exculpating those who are not involved by the use of a safe and independent method.�


Developments in Forensic Procedures


The Committee heard evidence from the AFP that forensic science had developed over recent years and that forensic science in Australia was on a much more professional foundation today than it was 10 years ago. Dr James Robertson, Director of Forensic Services for the AFP, stated that:


...that foundation has been laid on accreditation processes which laboratories can undertake where they have to meet internationally accepted standards of performance and quality systems ...�


In response to questioning by the Committee about advances in forensic procedures, Dr Robertson also stated that the use of DNA procedures were now accepted internationally as being soundly based on science.


Evidence from the AFP and Attorney-General’s Department also referred to the developments in forensic odontology which alleviated concerns about the use of dental impressions as a forensic procedure.�


The Need for Intimate Forensic Procedures


During the hearing, the Committee questioned officers of the AFP on the need for forensic material and procedures to assist modern policing. 


The AFP referred to the fact that, as people can be subjected to forensic procedures pre-arrest, they need not go through the arrest process. The Bill was also seen as allowing for forensic samples of a high probative value to be presented, thus assisting in getting better verdicts and higher convictions.�


The Committee considered the need for the full range of intimate forensic procedures provided for in the Bill, particularly in view of the range of offences with which the Commonwealth dealt. Evidence submitted by the Attorney-General’s Department indicated that Commonwealth offences do include a range of offences against the person such as assaults against police and Commonwealth officers and offences under the Defence Force Discipline Act 1982 which correlate with state offences. Investigation of such offences could warrant the use of intimate forensic procedures.� 


In relation to other Commonwealth offences, the AFP submitted that there were a range of circumstances where both intimate and non-intimate forensic procedures could be directly relevant and of considerable value. For instance, sampling of trace elements can be used to link people to the handling of illegally imported drugs and even to their level of involvement in the importation through their handling of the packaging. 


Dr James Robertson, Director of Forensic Services for the AFP, informed the Committee that:


...a quite common way of actually bringing drugs into the country is to bring them in body wraps, external body wraps. Often those are made up as pants, which the person actually wears. In the case of a female, they can actually be inside them. sometimes those body wraps are actually taken off, perhaps on the plane, and we have examples of cases where that has happened and the individual is apprehended at a later stage. In those sorts of instances, you would very much be looking for the presence of traces of drugs on the areas where the person would have had the body wraps. You might also be looking for pieces of tape - adhesive, for example, that might have been left - on the skin of the individual. Those are some of the reasons that there are more general provisions to be able to swab people in appropriate places.�


Dr Robertson further advised that forensic procedures would be similarly applicable where a person had been carrying explosives.�
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