appendix 3

PREVIOUS COMMITTEE’S recommendations, former government’s response and current proposals

Recommendation 1 

The then Committee recommended that the power to conduct most forensic procedures be limited to serious indictable offences with penalties of 5 years or more imprisonment, where a police officer has reasonable grounds to believe that a suspect has committed the offence.

Response

This recommendation was not accepted. 

Reasons

The recommendation was not accepted as the former Government considered the recommended 5 year limit was arbitrary, would have serious implications for the Model Bill, and would exclude many of the Commonwealth offences for which forensic procedures should be available.



According to the former Government, the threshold level of offences for which procedures can be carried out (any indictable offence rather than ones with a penalty of five years or more) is one of the key features of the Bill. Any changes to that threshold will adversely affect the Bill's use as a model for the States and Territories. Raising the threshold test so dramatically would make it very difficult for the States and Territories to prescribe the lower threshold. Such a change could have an adverse impact on the investigation of State offences. As the Committee recognised, “[f]orensic procedures are likely to be used in relation to offences against the person, which are generally State offences”, and forensic procedures can be a vital investigative tool in regard to many State offences with maximum penalties of less than 5 years.



Many of the indictable Commonwealth offences for which probative evidence can be obtained from forensic procedures are punishable by less than 5 years. Such offences include assaults on Commonwealth officers and police officers which are each punishable by 2 years, as well as the many offences against the person under the Defence Force Discipline Act 1982 which correlate with State offences.



Further, none of the Reports which have investigated the feasibility of, and justification for, forensic procedures have recommended restricting the availability of procedures to offences punishable by 5 years or more. They have all settled on indictable offences as being an appropriate threshold test. The Coldrey Report, which this Bill follows closely, gave detailed consideration to the tests to be satisfied before the conduct of a forensic procedure was justified. It noted that:

The notion of indictable offences covers all the serious offences to which such procedures are relevant and some of the lesser crimes to which they may be relevant. Whilst it might be argued that the choice of indictable offences as such is arbitrary, nonetheless, it is regarded as a practical and workable option for a threshold test for these criminal investigation procedures.



Concern that procedures may be used in cases of less serious indictable offences is addressed by requiring the police officer who is requesting consent, or the police officer or magistrate who is ordering the procedure, to decide whether the forensic procedure is justified in all the circumstances. In reaching this decision they must consider the seriousness of the circumstances surrounding the commission of the offence, the gravity of the relevant offence and the degree of the suspect's alleged participation in the relevant offence.



Finally, the AFP advised in the investigation of many offences, all the facts are not initially available and it is not uncommon to upgrade the offence as more information becomes available. This is often the case for example, in relation to assaults. As more information becomes available a common assault may become an assault occasioning actual or grievous bodily harm or even more serious charges may be laid. Delay or an initial prohibition on conducting forensic procedures may destroy the opportunity to gather valuable evidence.

Proposed Legislative Provision

The Bill applies to indictable offences. It does not reflect the recommendation that most forensic procedures should only be available in relation to indictable offences carrying a penalty of 5 years or more imprisonment.



The recommendation also stated that a police officer must have “reasonable grounds to believe” rather than to “suspect” that a person has committed an offence before most forensic procedures can be conducted. No amendment was made to the draft legislation in response to that recommendation. The Bill enables a police officer to ask a suspect to consent to a forensic procedure, on the grounds of suspicion rather than belief (23WI(1)(a)). However, orders for forensic procedures can only be made if the ordering officer (a magistrate or police officer of sergeant rank or above) is satisfied on the balance of probabilities that there are reasonable grounds to believe the person committed the offence (23WO(1)(b) and 23WT(1)(b)).

Recommendation 2

The then Committee recommended that, given the present state of forensic odontology, dental impressions not be procedures to which the Bill applies.

Response

This recommendation was not accepted.

Reasons

The former Government put the view that this recommendation was based on out of date information on forensic dentistry and that dental impressions are significant in some cases.



The then Committee's report noted that in 1989, the Coldrey Committee was not persuaded that dental impressions were sufficiently reliable to justify their being taken. The report also cited two cases which were decided in the mid to late 1980s, Lewis and Carroll, where doubt was cast on the reliability of dental impressions.



Since then, Dr David Griffiths, a forensic ondontologist and president of the ACT Branch of the Australian and New Zealand Forensic Science Society, has provided specific advice on relevant developments. These include advances in the use of stereoscopic photographic examinations which overcome the problems in the Lewis case and the use of scanning electron microscopy, a technique used to observe the striations on the surface of the teeth. These striations are individual characteristics and mean that identification of an individual is possible from a single tooth mark if sufficient detail of the striations can be located in the bitten material.



Dr Griffiths also provided some comments on cases where bite mark evidence is particularly useful, such as the increasing number of child abuse cases where the victim has been bitten. In most of these cases there are only two suspects, being the custodial adults. He stated that there is often no other adequate way to assess which adult is the perpetrator. Dr Griffiths also noted that bite mark evidence often leads to a guilty plea in these cases and therefore that bite mark analysis is not often the subject of court proceedings. Excluding dental impressions from the Bill would set a precedent in the Model that the States would find difficult to overcome, and would deny the use of this investigatory tool in many of these cases.



Some concern had also been expressed regarding the discomfort caused by forcing an unwilling suspect to undergo a procedure to obtain a dental impression. Dr Griffiths has advised that this concern may be based on a misconception as to what constitutes a dental impression. The conventional way to obtain an impression is to make a 'negative' by placing plastic material into the person's mouth and leaving it in place to set. However, for bite mark evaluation, only the biting and cutting surfaces of the teeth are required to be recorded and this can be achieved by the simple method of asking a person to bite into a piece of dental impression compound. This technique is fast, painless, relatively non-invasive and is commonly used in the United Kingdom.



The Bill also addresses this concern by providing, in section 23XJ that, while a person authorised to carry out a forensic procedure or a constable may use force to enable the procedure to be carried out, the force must be reasonable. Force would not be reasonable if it caused harm to the suspect. Further, all procedures are to be carried out in a manner consistent with appropriate medical or other relevant professional standards: see section 23XJ(2). Therefore, if any effort to force a suspect to give a dental impression would harm the suspect, then under the terms of the Bill such force could not be used and an impression could not be obtained.

Proposed Legislative Provision

The Bill does not reflect the recommendation. The taking of a dental impression is still included in the list of intimate forensic procedures.

Recommendation 3

The then Committee recommended that if recommendation 1 was not accepted then the power to conduct forensic procedures on the breast area of females be limited to circumstances where a police officer has reasonable grounds to believe that a suspect has committed a serious offence punishable by 5 years or more.

Reponse

This recommendation was not accepted. 

Reasons

The former Government was of the opinion that the then Committee did not provide any sound reasons why, in policy terms, procedures conducted on a female's breasts should only be available in more restricted circumstances than say, procedures conducted on a man's genital area.



It believed the arguments advanced against forensic procedures being conducted on the breast area of females seem to based on a misunderstanding of the types of samples that might be collected in these circumstances. Some witnesses stated that no forensic evidence would be obtained by these procedures or that DNA tests would offer the best evidence. Swabbing or lifting by tape, for example, are used to obtain physical evidence linking the suspect to the crime scene. Such evidence may be, for example, a sample of the victim's blood that splashed onto the breast area of the suspect.



The Committee's report also noted that Ms Schurr alluded to a possible double standard in the types of forensic procedures allowed by the Bill. Ms Schurr stated that semen samples provide good forensic samples of both DNA and blood type, but that “the department has decided, in its wisdom that it is too embarrassing for men to give semen samples.”



According to the former Government, embarrassment to the suspect was not a factor in the decision to exclude semen samples from the Bill. Rather, the decision was made because any evidence that can be obtained from analysis of semen samples can also be obtained from blood or saliva samples. The Coldrey Committee recommended against the power to obtain semen samples and the Bill follows its recommendations on this point.



On the other hand the female breast area was included as the ability to obtain samples which may provide evidence, should not depend on where they happen to fall on the body of the suspect. For the same reasons, samples may also be taken from men's genitals. The potential embarrassment caused to both women and men in having these procedures performed is recognised by classifying these areas as intimate and thus requiring more protections. The former Government was satisfied that the safeguards that have been provided in the Bill for all forensic procedures are adequate to address their invasive nature.  

Proposed Legislative Provision

The Bill authorises the taking of forensic samples from the female breast area in relation to an indictable offence rather than only an indictable offence carrying a penalty of 5 or more years imprisonment, as recommended.



The recommendation sought an amendment to ensure that these procedures were only available if the police officer has “reasonable grounds to believe” the suspect committed an offence. In comparison, the Bill states that, if the suspect gives informed consent, such procedures can be undertaken when a police officer is satisfied that the person is a suspect(23WI(1)(a)). On the other hand, orders for such procedures must be based on “reasonable grounds to believe” that the person committed a relevant offence (WT(1)(b)).

Recommendation 4

It was recommended that responsibility for making a decision under section 23WG as to whether an Aboriginal or Torres Strait Islander suspect is disadvantaged in comparison with the rest of the Australian community generally be made by a police officer of the rank of sergeant or above.  

Reponse

This recommendation was accepted.  

Proposed Legislative Provision

The Bill reflects the recommendation that police only of the rank of sergeant or above can decide that Aboriginal and Torres Strait Islander suspects are not at a disadvantage in comparison with members of the community generally (23WG(3)(c)).

Recommendation 5

The then Committee recommended that:



the maximum time for detention of Aboriginal and Torres Strait Islander people be limited to 2 hours, and

unless there are extraordinary circumstances, that Aboriginal and Torres Strait Islander people not be kept in custody solely for the purpose of undergoing forensic procedures.

Response 

The first part of the recommendation was accepted. To maintain consistency with Part 1C of the Crimes Act the former Government decided it would also be implemented in regard to juveniles.  



The second part of the recommendation was not accepted. 

Reasons

The response of the former Government to the second part of the recommendation was that it would be easy to avoid such a requirement by questioning a suspect unnecessarily. Apart from inconveniencing Aboriginal and Torres Strait Islander suspects, and possibly subjecting them to unnecessary questioning, this could well increase the amount of time for which they are held in custody.



The comments regarding the findings of the Royal Commission into Aboriginal Deaths in Custody were noted. Additional protections for Aboriginal and Torres Strait Islander suspects have been added to the Bill, in particular the right to have an interview friend present. The Bill also provides that all suspects have the right to have a lawyer present, and the Aboriginal Legal Service must be notified where an Aboriginal or Torres Strait Islander suspect does not have legal representation. This is based on recommendation 223(a) of the Royal Commission. The former Government was satisfied that those protections satisfactorily address the concerns that this recommendation are aimed at.  

Proposed Legislative Provision

The Bill reflects the first aspect of the recommendation by limiting the time Aboriginal and Torres Strait Islander people may be detained for forensic procedures to 2 hours, excluding “dead time” (23WCA).



The Bill does not reflect the second aspect of the recommendation as it allows for the issuing of an arrest warrant, including for Aboriginal and Torres Strait Islander people, for the purpose of conducting forensic procedures (23XGC).

Recommendation 6

The then Committee recommended that the Bill be amended to exempt children below the age of 10 from being compelled to undergo forensic procedures.  

Response

This recommendation was accepted.

Proposed Legislative Provision

The Bill reflects this recommendation and does not apply to children younger than 10 years of age (12YQA).

Recommendation 7

The then Committee recommended that subparagraph 23WW(1)(b) be redrafted to include a provision that children under the age of 16 be required to attend court by means of a summons and that a warrant for arrest be issued only where they have failed to respond to the summons.

Response

This recommendation was accepted in part. The former Government undertook to amend section 23WW to provide that a warrant can be issued only where the magistrate is satisfied that proceeding by way of summons will not be effective. This would apply to all suspects. However, the Government considered that it would unduly waste investigative resources and court time to require the summons process to be followed in all cases even where it was clear that a child would not comply with a summons.  



Section 23WW aims to ensure that the suspect is present during the hearing before the magistrate to determine whether a compulsory procedure will be ordered. It is in the interest of the suspect to be present during this hearing. Given that is the only purpose for a possible arrest, and the other safeguards which the Bill provides in relation to suspects who are minors, the Government considered that the amendment it proposed afforded adequate protection for a child suspect under the age of 16.  

Proposed Legislative Provision

A summons for any suspect, including a child, may only be issued if the magistrate believes that a summons is necessary to ensure the appearance of the suspect at the hearing of the application (23XGC). The recommendation that children only be required to attend court by means of a warrant for arrest if they have failed to respond to a summons has not been implemented.

Recommendation 8

The then Committee recommended that:

proposed subparagraph 23WF(2)(c) be amended to give the suspect a reasonable opportunity to communicate with a legal practitioner of his or her choice, and

that a clear written statement of the suspect’s rights be given to the suspect or read to the suspect where they have difficulty reading, before consent to a forensic procedure is requested. It was recommended that this written statement be available in a variety of community languages.  

Reponse

The recommendation was accepted.



The previous Government intended that where the suspect requires that information in another language, that the statement be read and explained to the suspect by the suspect's interpreter who must be present during the request for consent.

Proposed Legislative Provision

The first part of the recommendation is given effect by provisions which require police to give suspects, who are being asked to give informed consent to a forensic procedure, a reasonable opportunity to communicate, or attempt to communicate with a legal practitioner of their choice (23WF(2)(d) and 23WG(6)).



The proposed legislation adopts the second part of the recommendation as it ensures that suspects receive a written statement with relevant information before they give informed consent to a forensic procedure (23WF(2)(b)). Subsection 23WF(2), however, relates only to suspects whom the police officer believes are not Aboriginal or Torres Strait Islander people. Instead of the statement being available in a variety of languages, as recommended, the Bill provides that an interpreter must be present when a suspect is asked to consent to a procedure, if the constable believes one is required (23YDA).

Recommendation 9

The then Committee recommended that the definition of suspect be amended to confine it to a person whom a constable believes (rather than suspects) on reasonable grounds has committed an indictable offence.  

Response

This recommendation was not accepted.

Reasons

The former Government argued that, in relation to procedures by consent, this would exclude a number of persons from the protections provided by the Bill. In relation to compulsory procedures it would add nothing as, before a procedure is ordered by either a constable or a magistrate, the level of belief on reasonable grounds must be proved.



Before a police officer can request consent to a forensic procedure, he or she must be satisfied that the person on whom the procedure is to be carried out is a “suspect” that is, a person whom a constable suspects on reasonable grounds has committed an indictable offence. If the definition of “suspect” was changed to a person whom a constable believes on reasonable grounds has committed an indictable offence, a whole category of persons would be excluded from the terms of the Bill and thus from the protections it provides. The Bill does not prevent police officers from asking persons not covered by this Bill, from consenting to undergo procedures. Removing this category of suspects from the terms of the Bill would not prevent police officers from asking them to consent to undergo procedures. However, it would deny these suspects all the protections provided by the Bill. Given this, and the fact that this section relates only to requesting consent from the suspect, the previous Government did not propose to follow this recommendation.  



In relation to compulsory procedures ordered by police officers or magistrates, that is the level of belief which must be reached. The Bill provides that police officers or magistrates must be satisfied that “on the evidence before him or her, there are reasonable grounds to believe that the suspect committed a relevant offence”.

Proposed Legislative Provision

The recommendation is covered in relation to procedures which are ordered by a magistrate or senior constable, as they must have “reasonable grounds to believe” that the suspect committed the offence (23WO(1)(b) and 23WT(1)(b)). In the case of interim orders, the magistrate must be satisfied that there is sufficient evidence to indicate that a magistrate is reasonably likely to be satisfied of this when the application is finally determined (23XA(1)(c)). The recommendation is not reflected in relation to procedures performed on the basis of informed consent (23WI(1)(a)).

Recommendation 10

The then Committee recommended that the Bill specify that non-intimate procedures can only be ordered by police officers of the rank of sergeant or above.  

Response

This recommendation was accepted. 

Proposed Legislative Provision

The Bill reflects the recommendation that police ordering non-intimate procedures must be of at least sergeant rank (23WM).

Recommendation 11

The then Committee recommended that judges and magistrates be provided with more frequent opportunities for education about changes to the legislation and forensic procedures.  

Response

This recommendation was supported by the Government subject to financial considerations.  

Recommendation 12

The then Committee recommended that a two yearly audit on the taking of forensic samples be undertaken by an independent organisation such as the Commonwealth Ombudsman which would report to Parliament.  

Response

The former Government decided that the spirit of this recommendation would be implemented by yearly reporting in the Australian Federal Police Annual Report.  

Reasons

Implementation of this recommendation would have resource implications. Instead, the previous Government proposed that the AFP report relevant statistics yearly in its Annual Report. These statistics can include the number of procedures conducted by consent, the number of procedures ordered by either police officers and magistrates, and the offences to which they relate, as was suggested by the ALRC in its submission to the Committee. They can also include statistics on the number of interim orders obtained and whether these orders were confirmed at the final hearing.  

Recommendation 13

It was recommended that:



proposed subsection 23XS(2) be amended to provide that police officers of the opposite sex to a suspect under the age of 16 years should not be present at all during the conduct of an intimate forensic procedure; and

proposed subsection 23XS(2) be re-drafted to require that, in the case of other suspects, police officers must be of the same sex as the suspect unless it is not practicable to obtain one within a reasonable time.  

Response

Both parts of the recommendation were accepted. The first part would be implemented in relation to all children rather than just those under 16.

Proposed Legislative Provision

Section 2XS has been amended to ensure that police officers present during a forensic procedure on a child must be of the same sex as the child. The section, however, specifically excludes a police officer “who is carrying out or helping to carry out the procedure”. It is still possible for police of the opposite sex to a child suspect to assist in carrying out an intimate forensic procedure, or to carry it out if they are an “appropriately qualified person” (23XM, 23XN and 23XO).



The second part of the recommendation has been implemented in clause 23XS which requires that, if practicable, other police officers who may be present should be of the same sex as the suspect.

Recommendation 14

It was recommended that:

proposed section 23XU be amended to provide that the suspect is entitled to a part of the material suitable for testing which is obtained from the conduct of a forensic procedure. If technically feasible, the material should be provided at the conclusion of the forensic procedure or as soon as possible after the procedure;

if it is not technically feasible to give part of the material to the suspect, that the suspect's expert be entitled to attend the laboratory and verify the procedures which are conducted on the material; and

the suspect's part of the material be protected and preserved until the suspect receives it.  

Response

All parts of the recommendation were accepted. However, the former Government decided that the amendment would be drafted to ensure that the suspect cannot prevent the analysis of the material by failing to nominate his or her own expert within a reasonable time. The amendment would also accommodate material that will deteriorate unless it is analysed immediately. The former Government noted that the recommendation to protect the suspect’s part of the material is already provided in the Bill by proposed paragraphs 23XU(2)(b) and (c).

Proposed Legislative Provision

All aspects of the recommendation are incorporated in the Bill which states that a part of the material must be made available to the suspect as soon as practicable after the procedure, reasonable care must be taken to protect and preserve the material and, if there is insufficient material to share, the suspect’s nominee is to attend the analysis unless they cannot do so within a reasonable time (23XU and 23XUA).

Recommendation 15

The then Committee recommended that the Bill be amended to prevent a court from drawing any adverse inference on the basis of a suspect's refusal to consent or resistance to the taking of a sample in cases where a sample is taken.  

Response

This recommendation was accepted.  

Proposed Legislative Provision

Evidence that a suspect refused to comply with or resisted a forensic procedure is inadmissable in proceedings in respect of a relevant offence if, in fact, it was carried out (23YB(3)). This provision complies with the recommendation.

Recommendation 16

The then Committee recommended that while evidence affected by a minor technical breach of the procedures should be admissible, evidence should not be admitted where there is a breach of the key protective provisions of the Bill.

Response

This recommendation was accepted.

Reasons

The former Government noted the Committee's comment that it “considers that the discretion to exclude evidence obtained in breach of the Bill is an appropriate response ...”. It considered that when a court was considering exercising its discretion to admit evidence obtained in breach under section 23XX, the Committee's recommendation would in fact be the outcome as the court is required to consider matters such as the gravity of the failure to comply, the nature of the provision not complied with, and whether the failure was intentional or reckless. However, to make this understanding quite clear, the former Government decided to amend proposed section 23XX to include a statement regarding the intended purpose and effect of the provision.  

Proposed Legislative Provision

Evidence obtained in breach of the Bill is inadmissable unless the suspect does not object or the court is satisfied that its admission is justifiable. The Bill follows the Government’s response through amendments at 23XX(5)(c) and (g) which provide that in reaching such a decision to admit such evidence, the court may consider a range of matters including “whether admitting the evidence would seriously undermine the protection given to suspects by this Part”. It is not mandatory that the court consider the seriousness of the breach or the level of protection afforded to the suspect. The Bill does not appear to accord completely with the recommendation in this regard.

Recommendation 17

The then Committee recommended that, unless a warning has been given to the suspect, any incriminating statements made while undergoing a forensic procedure, or while in custody awaiting the performance of a procedure, should be treated as unlawfully obtained.  

Response

This recommendation was accepted.  

Reasons

The former Government determined that the provision drafted to implement this recommendation would follow the precedent set by section 23F of Part 1C of the Crimes Act, which relates to cautioning a person under arrest, to ensure consistency between these Parts of the Crimes Act. 

Proposed Legislative Provision

The Bill specifies that, before a forensic procedure commences, suspects must be cautioned that they do not have to say anything but anything they do say may be used in evidence (23XIB).

Recommendation 18

The then Committee recommended that a provision similar to subsection 23V(7) of the Crimes Act 1914 be inserted into proposed section 23XX. If evidence is given before a jury which is collected in breach of the Bill, the judge must inform the jury of the breach and give the jury any warning about the evidence she or he thinks appropriate.

Response

This recommendation was accepted.

Current Legislative Provision

The recommendation has been implemented through subsection 23XX(7) whereby a judge, allowing evidence obtained in breach of the Bill to be admitted, must inform and warn the jury.

Recommendation 19

The then Committee recommended that proposed section 23YL be amended to specify that the section does not excuse a person from criminal liability who has maliciously or recklessly conducted or assisted in the conduct of a forensic procedure.

Response

This recommendation was accepted.

Reasons

The former Government agreed that persons who conduct procedures maliciously or recklessly should not be excused from criminal liability. It believed that such conduct would not fall within the scope of proposed section 23YL at present as procedures conducted in that manner would not be “properly or necessarily done in good faith” as provided in proposed section 23YL. However, the former Government decided to amend the provision to make it clear that the immunity does not extend to procedures which are conducted either maliciously or recklessly.

Proposed Legislative Provision

In compliance with the recommendation, a note is included in section 23YL that the section does not provide any protection in respect of action taken maliciously or recklessly.

Recommendation 20

The then Committee recommended that a Mandatory Code of Practice be implemented by regulation setting out appropriate procedures for the collection, storage, retention and analysis of genetic material.  

Response

This recommendation was accepted in principle.

Reasons

The former Government believed that such a Code should be developed in conjunction with the States and Territories when those jurisdictions have passed their legislation. A Working Party of the Australian Police Ministers Council has been looking at this area as part of its consideration of the Model Forensic Procedures Bill. The Commonwealth will bring this recommendation to its attention and request that it give consideration to developing the recommended procedures. 



Conclusion: 

The Committee welcomes the Government’s positive acceptance of 13 of the recommendations contained in the previous Committee’s Report and its partial acceptance of 3 of those recommendations.
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