Chapter 1


The Bill


Purpose of the Bill


The Crimes Amendment (Forensic Procedures) Bill 1997 proposes to amend the Crimes Act 1914 by inserting a new Part 1D: Forensic Procedures that will authorise the carrying out of forensic procedures, ranging from fingerprints to swabs of genital areas and blood samples, during the investigation of certain Commonwealth offences. The Bill also addresses other matters including arrangements for the storage, use and destruction of material derived from those procedures.


It should be noted that the Fifth Interim Report of the Review of Commonwealth Criminal Law, released in 1991, noted that there was no general Commonwealth law dealing with medical or forensic examination of a person in lawful custody and that the majority of State and Territory laws merely authorised a medical examination where reasonable grounds exist to believe that an examination will afford evidence as to the commission of the crime or offence involved.� 


According to the Explanatory Memorandum, the Bill, if passed: 


will end the Commonwealth’s reliance on current State and Territory forensic procedure provisions which vary widely, are of uncertain scope, and generally contain few safeguards.�


The Bill is based on model provisions developed by the Model Criminal Code Officers’ Committee of the Standing Committee of Attorneys General and it is anticipated that these provisions will be adopted by other jurisdictions.� The Attorney-General, in his second reading speech, placed this Bill in context as part of attempts to achieve uniform or at least consistent laws throughout Australia.�


�
Provisions of the Bill


Clause 23WA of the Bill defines intimate and non-intimate forensic procedures as follows:








Intimate forensic procedure


�



Non-intimate forensic procedure�
�



-	an external examination of the genital or anal area, the buttocks or, in the case of a female, the breasts;





-	the taking of a sample of blood;





-	the taking of a sample of saliva, or a sample by buccal swab;





-	the taking of a sample of pubic hair;





-	the taking of a sample by swab or washing from the external genital or anal area, the buttocks or, in the case of a female, the breasts;





-	the taking of a dental impression;





-	the taking of a photograph of, or an impression or cast of a wound from, the genital or anal area, the buttocks or, in the case of a female, the breasts.


�



-	an examination of a part of the body other than the genital or anal area, the buttocks or, in the case of a female, the breasts, that requires touching of the body or removal of clothing;





-	the taking of a sample of hair other than pubic hair; 





-	the taking of a sample from a nail or under a nail;





-	the taking of a sample by swab or washing from any external part of the body other than the genital or anal area, the buttocks or, in the case of a female, the breasts;





-	the taking of a hand print, finger print, foot print or toe print;





-	the taking of a photograph of, or an impression or cast of a wound from, a part of the body other than the genital or anal area, the buttocks or, in the case of a female, the breasts.


�
�



The Bill provides for forensic procedures to be carried out on people who are suspects in relation to indictable offences. These suspects are categorised as:


adults in custody;


adults not in custody;


incapable persons; and


a child at least 10 but under 18.





The Bill further provides that such forensic procedures can be carried out:


with the informed consent of the suspect (Division 3);


by order of a police officer of the rank of sergeant or above (Division 4); or


by order of a magistrate (Division 5).


�



The following Table, incorporated into the Bill at clause 23WC, summarises these provisions of the Bill:


Authority for forensic procedures





Suspect�
Intimate forensic procedure�
Non-intimate forensic


procedure


�
�



1 adult not in custody�



with informed consent under


Division 3





by order of a magistrate under Division 5�



with informed consent under


Division 3





by order of a magistrate


under Division 5


�
�



2 adult in custody�



with informed consent under


Division 3





by order of a magistrate under Division 5�



with informed consent under


Division 3





by order of a senior


constable under Division 4





by order of a magistrate


under Division 5


�
�



3 incapable person


(whether or not in custody)�



by order of a magistrate under Division 5


�



by order of a magistrate


under Division 5�
�



4 child at least 10 but


under 18 (whether or not


in custody)


�



by order of a magistrate under Division 5�



by order of a magistrate


under Division 5�
�



Clause 23WCA of the Bill also establishes time limits in which the forensic procedures are to be conducted and these are summarised in the following Table:





�
Time limits for forensic procedures





Suspect’s status�
Procedure with


suspect’s consent


(Division 3)�
Procedure by


order of a


constable


(Division 4)�
Procedure by order


of a magistrate


(Division 5)�
�
1 Child or incapable person not in custody�
Not applicable�
Not applicable�
Procedure must be carried out within 2 hours after suspect presents to investigating constable, disregarding “dead time” described in subsection 23XGB(2) (see section 23XGB).�
�
2 Aboriginal person or Torres Strait Islander (not a child or incapable person) not in custody�
Procedure must be carried out within 2 hours after suspect presents to investigating constable, disregarding “dead time” described in subsection 23WLA(2) (see section 23WLA).�
Not applicable�
Procedure must be carried out within 2 hours after suspect presents to investigating constable, disregarding “dead time” described in subsection 23XGB(2) (see section 23XGB).�
�
3 Suspect (not covered by item 1 or 2) not in custody�
Procedure must be carried out within 4 hours after suspect presents to investigating constable, disregarding “dead time” described in subsection 23WLA(2) (see section 23WLA).�
Not applicable�
Procedure must be carried out within 4 hours after suspect presents to investigating constable, disregarding “dead time” described in subsection 23XGB(2) (see section 23XGB).�
�
4 Child or incapable person in custody�
Not applicable�
Not applicable�
In addition to the detention period permitted under Part 1C, suspect may be detained for up to 2 hours after magistrate’s order or suspect’s arrest, disregarding “dead time” described in subsection 23XGD(2) (see Subdivision D of Division 5).


�
�
5 Aboriginal person or Torres Strait Islander (not a child or incapable person) in custody�
Suspect may be detained in accordance with Part 1C, but the detention period permitted by Part 1C is not extended in connection with carrying out the procedure (see subsections 23WD(3) and (4)).�
Suspect may be detained in accordance with Part 1C, but the detention period permitted by Part 1C is not extended in connection with carrying out the procedure (see subsections 23WM(3) and (4)).�
In addition to the detention period permitted under Part 1C, suspect may be detained for up to 2 hours after magistrate’s order or suspect’s arrest, disregarding “dead time” described in subsection 23XGD(2) (see Subdivision D of Division 5).


�
�
6 Suspect (not covered by item 4 or 5) in custody�
Suspect may be detained in accordance with Part 1C, but the detention period permitted by Part 1C is not extended in connection with carrying out the procedure (see subsections 23WD(3) and (4)).�
Suspect may be detained in accordance with Part 1C, but the detention period permitted by Part 1C is not extended in connection with carrying out the procedure (see subsections 23WM(3) and (4)).�
In addition to the detention period permitted under Part 1C, suspect may be detained for up to 4 hours after magistrate’s order or suspect’s arrest, disregarding “dead time” described in subsection 23XGD(2) (see Subdivision D of Division 5).�
�
�



Under clause 23XA, interim orders are provided for where the forensic procedure must be carried out without delay. Such orders can only be made by a magistrate (23XA).


Rules are set out for carrying out forensic procedures (23XI) and provisions deal with the cautioning of suspects (23XIB) and the use of force (23XJ).


The Bill nominates the people who are authorised to conduct forensic procedures (23XM and 23XN). If practicable, those carrying out or assisting in most forensic procedures are to be of the same sex as the suspect. It also provides for the presence of dentists or medical practitioners of the suspect’s choice, interview friends and legal practitioners in certain circumstances (23XP, 23WQ and 23XR). The Bill stipulates that most forensic procedures are to be video recorded unless it is impractical or the suspect objects, in which case an independent person must be present during the procedure (23XT).


Material obtained from the forensic procedure is to be shared with the suspect and, if there is insufficient material to share, the suspect is entitled to request that a person of his or her choice be present during the analysis of the sample (23XU and 23XUA). 


Evidence arising out of a forensic procedure which is carried out in breach of the proposed part is inadmissible, though the court is given a discretion to admit such evidence in certain circumstances (23XX).


Requirements are included for the destruction of forensic material (23YC and 23YD). However, the Bill allows for information obtained from the analysis of such forensic material to be used in compiling a database for statistical purposes, but only if the information cannot be used to identify the person on whom the forensic procedure was carried out (23YN and 23YO).


The Bill also permits the taking of a blood sample from a person convicted of an offence punishable by a maximum penalty of 5 or more years imprisonment on the basis of a court order (23YQ).


Previous Committee’s Report, Former Government’s Response and Current Legislative Proposals


In October 1995, the then Committee tabled its report on the Crimes Amendment (Forensic Procedures )Bill 1995. It recommended that the Bill be passed, subject to twenty recommendations contained in its report.


In November 1995, the former Government circulated a response to members of the then Committee and other interested Senators. This document, however, was not tabled in Parliament. The Committee notes that the current Bill incorporates or partially incorporates 16 of the 20 recommendations made by the previous Committee. A detailed analysis of the recommendations, the former Government’s response and the current proposals appears at Appendix 3.


The Report


In the following chapters the Committee reviews the following matters:


Chapter 2		General Matters Raised in Evidence





Chapter 3		Specific Issues Raised in Evidence





Chapter 4		Conclusions and Recommendations


� 	Hansard, House of Representatives, 26 March 1997, p. 3069.


� 	Replacement Explanatory Memorandum, p. 1.


� 	Replacement Explanatory Memorandum, p. 1.


� 	Hansard, House of Representatives, 26 March 1997, p. 3069.
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