Chapter 3


specific issues raised in evidence


Introduction


During its inquiry, the Committee considered a number of specific issues relating to the proposed legislation. The reference of the Bill to the Committee contained several matters for particular attention. In addition, the Committee received submissions and heard evidence which raised other specific matters. These matters are reviewed below.


Terms of Reference


In the reference of the Bill to the Committee, five issues were included for particular attention.


(a) The Probative Value of the Procedures Prescribed in the Bill According to the Rules of Evidence.


The Attorney-General’s Department advised that certain forensic procedures are valuable as they provide assistance to investigations which cannot be met by other means. According to the Department, such procedures may eliminate suspects, enabling police to focus on other lines of enquiry and use scarce resources more effectively, while many crimes would be unsolved if forensic samples could not be collected. The Department, however, noted:


The Bill does not require a court to admit any forensic evidence, and does not require a jury to give forensic evidence any weight. It merely allows forensic evidence to be obtained, and leaves questions of admissibility and weight to the judge and jury. Forensic evidence obtained under the Bill and sought to be admitted in criminal proceedings will be subject to the same evidential rules (but tougher ones if the Bill’s provisions have been contravened) as all other evidence sought to be admitted. If, for example, the defence in a criminal proceeding formed the view that forensic evidence sought to be introduced by the prosecution was not relevant, it would be able to argue that the evidence should be ruled inadmissible. ... the Bill also expressly provides that the probative nature of the evidence does not, of itself, justify admission (clause 23XX).�





The Department stated that it would be up to the prosecution and the defence to put arguments to the jury on the proper weight to be accorded to the evidence. The AFP concurred, submitting:


...from a scientific perspective it is fundamental that for evidence to be admitted, its probative value must outweigh the potential prejudicial value to the defendant. It is rare for scientific expert opinion evidence to be rejected on prejudicial grounds, even when dealing with scientific evidence at the lower end of the probative value scale. However, this is an issue to be properly considered in individual matters before the courts, by the courts.�





The Committee noted a schedule submitted by the AFP, listing each forensic procedure covered by the Bill, its purpose and its probative value. The schedule is included as Appendix 4.


(b) The Relevancy of Such Procedures to Questions of Fact Before Courts Exercising Criminal Jurisdiction and the Level of Requirement that any Nexus Between Offence and the Forensic Procedure being Conducted.


In its submission, the AFP noted that it is difficult to respond to this term of reference as it requires consideration of every criminal offence against each forensic procedure. It noted:


In general terms, however, all the proposed procedures are soundly based on science and have the potential to contribute to a finding of fact by a criminal court and all the procedures have the potential to be relevant to one or more categories of offence.�





Similarly, in its submission, the Attorney-General’s Department advised that the Bill provided that the decision maker, when deciding to conduct a forensic procedure, must be satisfied of a number of matters and must have regard to a number of matters before requesting consent to, or ordering a forensic procedure. In its view, many of these matters are relevant in establishing the connection between the forensic procedure and the suspected offence and this will ensure that the procedure conducted is appropriate to the suspected offence. The Department further advised that the decision-maker must:


be satisfied on the balance of probabilities that there are reasonable grounds to believe that the forensic procedure is likely to produce evidence tending to confirm or disprove that the suspect committed a relevant offence (23WI(1)(b), 23WO(1)(c) and 23WT(1)(c));


balance the public interest in obtaining evidence tending to confirm or disprove that the suspect committed the offence against the public interest in upholding the physical integrity of the suspect (23WI(2), 23WO(2) and 23WT(2)); and


have regard, amongst other things, to whether there is a less intrusive but reasonably practicable way of obtaining evidence tending to confirm or disprove that the suspect committed the relevant offence (23WI(3)(e), 23WO(3)(f) and 23WT(3)(f)).�


(c) The Consistency with the Recommendations of the Royal Commission into Aboriginal Deaths in Custody.


The Attorney-General’s Department advised that the Bill is consistent with the recommendations of the Royal Commission into Aboriginal Deaths in Custody.


In support of this view, the Department drew the Committee’s attention to specific provisions in the Bill which ensure that, in relation to Aboriginal and Torres Strait Islander people, procedures can only be sought by consent or ordered where there are demonstrated grounds to connect the suspect with the offence, where it is likely to reveal concrete evidence of the offence in question and where it is otherwise justified in all the circumstances including consideration of the suspect’s customary beliefs (clauses 23WI, 23WO and 23WT). The Department also referred to specific concerns of the Royal Commission which had been dealt with in the Bill:


recommendation 99 that interpreters be provided where required is addressed in subsection 23WA(4) and section 23YDA;


recommendations 223(a) and 224 that the Aboriginal Legal Service be notified when Aboriginal people are arrested or detained is addressed in subsection 23WG(4);


the vulnerability of Aboriginal and Torres Strait Islander people identified by the Royal Commission is redressed by allowing them to have interview friends present;


the risks associated with the initial detention period is reflected in the Bill’s provision that 2 hours, excluding dead time, is the maximum period Aboriginal and Torres Strait Islander people may be detained for a forensic procedure; and


safeguards are provided against possible abuse by police, including: the right to legal representation, the taping of requests for consent and all procedures, the right of a suspect or his or her interview friend or lawyer to address the magistrate and cross examine witnesses at a hearing of application for an order and the inadmissibility of evidence obtained in breach of the Bill (subject to a judge’s discretion to admit).�





A contrasting view was put by the Aboriginal and Torres Strait Islander Commission (ATSIC). It expressed concern that the Bill would allow the detention of an Aboriginal or Torres Strait Islander person in custody for an extended period of more than two hours (23XGD(2)). ATSIC considered:


This extended period is unacceptable in light of the recommendations of Royal Commission into Aboriginal Deaths in Custody, with its documentation of the fact that for Aboriginal and Torres Strait Islander people who die in custody, the risk of death was highest in the first two hours.�


ATSIC also referred to the Royal Commission Report as noting that a great deal of intervention in the lives of Aboriginal people is routine and not in response to any potentially harmful conduct. It observed that:


The power to “request” a suspect to undergo a forensic procedure is a coercive power which can be exercised in a routine manner. The concept of “informed consent” in Division 3 of the Bill is tenuous when applied to Aboriginal people who have a history of feelings of subordination towards law enforcement officers in general.�


Ms Joann Schmider, Acting Manager of the Monitoring and Reporting Section of ATSIC did, however, note that the number of inclusions in the Bill dealing specifically with Aboriginal and Torres Strait Islander people was welcome, and in keeping with the Royal Commission’s findings.�


(d) Comparative State and International Experience Pertaining to Law Enforcement Procedures and Relative Conviction and Acquittal Rates.


The Attorney-General’s Department submitted that:


It is not possible to determine where forensic evidence in a criminal proceeding has led to the conviction or acquittal of a defendant. The jury must consider forensic evidence in combination with other evidence presented at the trial before reaching its verdict. Those matters are not made public.�





The AFP, in its combined submission with the Attorney-General’s Department, referred to statistical evidence to suggest that the use of databases holding DNA information has dramatically improved the ability of law enforcement agencies to detect and solve crimes. It cited legislation in New Zealand and the United Kingdom dealing with DNA testing and convicted offender DNA databases which, it believed, had resulted in very significant increases in conviction rates and reductions in crime rates, particularly for high volume crimes such as burglary. The AFP also referred to the benefits of DNA testing in solving major crime, for example, through mass screening which had led to the identification and conviction of a significant number of serial rapists and murderers. It submitted that DNA testing was a significant tool in eliminating suspects.�


(e) The Availability of Legal Aid to Persons who have been Aggrieved by Improper Use of Forensic Procedures.


The Committee noted that Clause 23YL provides that people conducting or assisting in carrying out forensic procedures under the Bill do not incur civil or criminal liability in respect of anything properly and necessarily done in good faith in carrying out the procedure. The clause states that this protection applies if the person believed that the suspect had given informed consent or that the procedure had been duly ordered as provided by the Bill. The clause states, however, that it does not provide any protection in respect of action taken maliciously or recklessly.


The Attorney-General’s Department advised the Committee that if a person acted outside the scope of the immunity referred to in clause 23YL, criminal proceedings could be initiated and the aggrieved person could bring a civil action. It stated that:


A person aggrieved who applies for legal aid will be subject to the same eligibility requirements as any other person seeking legal aid.�


Mr Robert Goodrick, Assistant General Manager of the Legal Branch in ATSIC, advised that the Aboriginal Legal Service would provide legal assistance in circumstances where the appropriateness of the forensic procedure was disputed.�


Issues Raised in Submissions to the Committee


Two submissions received by the Committee raised a number of specific concerns with aspects of the Bill. These submissions were from ATSIC and Mr David Grace, QC, Chairman of the Criminal Law Section of the Law Institute of Victoria.


The Committee sought responses to these issues from the Attorney-General’s Department. The submissions, along with the Attorney-General’s Department’s responses to each of the issues raised, are at Appendix 5. 


Other Specific Matters


During the hearing the Committee raised the following specific matters in relation to the Bill:


forensic procedures on children;


status of video recordings of forensic procedures;


definition of a suspect;


admissibility of improperly obtained evidence;


written statement of suspect’s rights; and


training for those involved in forensic procedures.


Forensic Procedures on Children


The Committee sought additional comment from officers of the Attorney-General’s Department on those clauses 23XN and 23XS of the Bill that provide that procedures are to be conducted by people of the same sex of the suspect if practicable and that additional police present during a procedure on a child are to be of the same sex as the child. 


Ms Laurel Johnson, Assistant Secretary, Criminal Law Branch of the Attorney-General’s Department, advised that if the Bill were amended to provide that those conducting forensic procedures on children must be of the same sex as the child, there may be problems in remote locations, where it is difficult to get a suitably qualified person of the same sex as the child. This could result in extending the time a child is held.�


In this regard, the Committee referred the Department to the recent Australian Law Reform Commission Report Seen and Heard: Priority for Children in the Legal Process, in which the Commission recommended that clause 23XN of the Bill be amended to provide that forensic procedures should be conducted by a qualified person of the sex of the suspect’s choosing, and if the suspect does not wish to exercise this choice, the procedure should be conducted by a person of the same sex.


In response to questioning by the Committee, Ms Johnson of the Attorney-General’s Department advised that the Department would favourably consider an amendment to allow children to choose the gender of the person conducting a forensic procedure on them.�


Status of Video Recordings of Forensic Procedures


The Committee noted that clause 23XT provided that video recordings of forensic procedures will be made unless the suspect objects or it is impractical to do so.


The Committee sought clarification from the Attorney-General’s Department as to whether such videotapes were “forensic material” as defined by the Bill and, therefore, subject to the Bill’s provisions on destruction of material (23YC and 23YD). Ms Johnson of the Attorney-General’s Department advised that such recordings would not fall into this category.�


The Committee considered the issue of safeguarding such material against improper use or release, and sought advice from the Attorney-General’s Department as to what happens to such recordings. Ms Johnson of the Department informed the Committee that disclosure of such material would constitute an offence against the Crimes Act 1914.�


Definition of a Suspect


The Committee drew the attention of officers of the Attorney-General’s Department to two sections of the Bill dealing with the definition of a suspect, namely:


23WA which defines a suspect, inter alia, as (a) a person whom a constable suspects on reasonable grounds has committed the indictable offence; and


23WI(1) which provides that a constable, before requesting consent to a forensic procedure, must be satisfied on the balance of probabilities that: (a) the person on whom the procedure is proposed to be carried out is a suspect.


The Committee sought advice on the difference in law between “reasonable grounds” and “balance of probabilities” and, if there is a difference, whether the Bill establishes inconsistent tests in order to determine a “suspect”.


In response, Ms Laurel Johnson, of the Attorney-General’s Department, informed the Committee that:


...reasonable belief goes to the kinds of grounds upon which the officer formed his belief. They had to be reasonable grounds. They could not be far-fetched or fanciful and the balance of probabilities goes to the level to which he has to be satisfied.�


Admissibility of Improperly Obtained Evidence


The Committee drew the attention of Attorney-General’s Department officers to the recommendation of the then Committee on the Crimes Amendment (Forensic Procedures) Bill 1995 that, where a breach of the key protective provisions of the Bill occurs (as opposed to a minor technical breach) the discretion to exclude evidence obtained in breach of the Bill should be exercised. 


The Committee noted that the previous Government had accepted the recommendation and that the current Bill states that (23XX(5)(c) and (g)) “whether admitting the evidence would seriously undermine the protection given to suspects by this Part” is one of the matters that may be considered by the court in determining whether the evidence should be admitted.


The Committee sought advice as to whether it was appropriate that this is a matter which the court may consider or whether, in light of the recommendation accepted by the previous Government, this should be a matter which must be considered by the court.


The Attorney-General’s Department advised the Committee that:


The standard which must be met for admissibility under the Bill is more onerous to discharge than the normal Bunning v Cross (1978) 141 CLR 34 discretion concerning the admission of illegally obtained evidence. ... Any further tightening of the admissibility provisions may severely restrict the ability of the court (in the exercise of its discretion to rule on the admissibility of such evidence) to have regard to all relevant matters related to such evidence.�


Written Statement of Suspect’s Rights.


The Committee noted the recommendation of the then Committee on the Crimes Amendment (Forensic Procedures) Bill 1995 that a clear written statement of a suspect’s rights should be given or read to a suspect (if they have difficulty reading) before they are asked to consent to a forensic procedure.


The Committee further noted that clause 23WF of the Bill inserts this provision and sought advice from the Attorney-General’s Department as to whether the provision applied to Aboriginal and Torres Strait Islander people who are not covered by that clause. The Committee noted advice from the Department that:


Subclause 23WG(2) does not expressly reproduce the same language as subclause 23WF(2). However, it is the view of the Government that subclause 23WF(2) contains fully adequate safeguards to ensure the constable must inform an Aboriginal or Torres Strait Islander suspect of the information under clause 23WJ (whether orally or in writing). ... If an interpreter is required to be present, he or she will read the suspect a statement of that suspect’s rights. ... It is the view of the Government that a constable would be prudent to provide a written statement of the suspect’s rights or provide an interpreter to read such a statement to a suspect where necessary.�


Training for Those Involved in Forensic Procedures


The Committee enquired as to whether training was necessary for those people interacting with Aboriginal and Torres Strait Islander people in carrying out the provisions of the Bill.


Mr Robert Goodrick, Assistant General Manager of the Legal Branch in ATSIC, advised the Committee that the need for training is a very important issue:


That training would apply to not only police, to magistrates, to judges, but also to interpreters, for example.�


Ms Joann Schmider of ATSIC further advised that the need for cross cultural training was strongly emphasised in the recommendations of the Royal Commission into Aboriginal Deaths in Custody and that most Australian police training institutions include cross cultural awareness training relating to indigenous issues.� 


The Committee also noted evidence provided by the AFP regarding its procedures to ensure that it is sensitive to cultural differences.�


The Committee considers cultural sensitivity to be of great importance in those people using the provisions of this Bill. It supports the continuance of relevant training for interpreters, law enforcement and legal professionals. While such training should emphasise Aboriginal and Torres Strait Islander cultures, the Committee believes that relevant training should also encompass an awareness of and sensitivity to other cultures.
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