









SENATE LEGAL AND CONSTITUTIONAL LEGISLATION COMMITTEE







Consideration of



Crimes Amendment (Forensic Procedures) Bill 1997









MINORITY REPORT







Senator Andrew Murray

Australian Democrats















November 1997





�

CRIMES AMENDMENT (Forensic Procedures) BILL 1997

Minority Report : Senator Andrew Murray : Australian Democrats



INTRODUCTION



The model Bill for forensic procedures circulated by the Model Criminal Code Officers Committee (MCCOC) and now before the Parliament raises some significant concerns.  The Bill gives the Australian Federal Police (AFP) broad powers to conduct forensic procedures, ranging from finger and foot prints to taking samples of hair, and to initiate forensic procedures by ‘appropriately qualified persons’ to take genital swabs and other intimate samples.  The Bill distinguishes between intimate and non intimate procedures, but there is no clear distinction between the two, since the procedures are on a continuum from least intimate and intrusive to most intimate and intrusive.



There are conflicting views as to the need for the bill.  On the one hand the bill is presented as necessary to advance the protection of human rights, as it is clear that not only are forensic procedures in widespread use in police work, but they are not properly managed :



	Senator Murray - (the Attorney General) did not make out a case for the 	inadequacies of the police’s investigative powers...I would really like you to 	encapsulate for us just how limited the authorities which will use this bill feel 	as a result of not having these powers.



	Ms Johnson (Assistant Secretary, Attorney General’s Department) - They 	are not limited at all.  They have all the resources of the state and territory 	legislation available to them.  They already have these powers.  This bill puts 	restrictions, safeguards and protections into the way they use those powers.  	It does not actually confer the powers on them ; they already have them.  In 	many jurisdictions they do not need to take any safeguards at all or have any 	specially qualified persons.�



On the other hand the bill introduces new powers to take samples from persons who have not been charged with an offence, and to force them to give these samples.  At common law there is no power to compel a suspect to provide a sample of his or her blood, hair, saliva, or other bodily matter.�  Undoubtedly the bill significantly erodes civil liberties by altering this common law constraint.  The question is whether the bill significantly advances the public good in doing so.



One way to measure this is to establish whether significantly advanced criminal detection rates will result from the bill.  It is readily apparent from the following extract, that no such case is made by the proponents of the bill.  There has been no quantification of an expected detection and conviction rate improvement :



	Senator Murray - ...How far will it improve our ability to solve crimes?  How 	far will it lift the conviction rate?



	Dr Robertson (Director Forensic Services AFP) - There is no straightforward 	and simple answer to those questions.  It will, I think, undoubtedly increase 	both conviction rates and also improve investigation techniques because it 	will help to exclude people at a much earlier stage.�



One inescapable issue dominates any consideration of this Bill.  The Bill gives the police powers to detain and take samples from persons who have not been arrested or charged.



WHAT IS EVIDENCE ? �



The development of  the modern law of evidence has its origins in the 17th and 18th Centuries. It is by and large a collection of exclusionary rules, rules declaring that certain matters which might well be accepted as evidence of fact by other inquirers (hearsay) will not be accepted by the courts. Rules declaring, in other words, what is not judicial evidence. 



The evidence of a fact is that which tends to prove it - something which may satisfy an inquirer of the fact’s existence.  Courts of law usually have to find that certain facts exist before pronouncing on the rights, duties and the liabilities of parties, and such evidence as they will receive in furtherance of this task is described as ‘judicial evidence’.



Judicial evidence consists of testimony, hearsay, documents, things and facts which a court will accept as evidence of the facts in issue in a given case.



The main facts in issue are all those facts which the prosecutor MUST prove beyond reasonable doubt to succeed.  For example, to be successful in prosecuting a ‘drink driving charge’ the prosecution must prove (a) that the defendant was driving, (b) that the defendant had been drinking and (c) that the blood alcohol content was over the legally proscribed limit ie .05.  In this instance, it is completely legitimate for a police officer, in the course of crime prevention and detection - to periodically stop drivers and request a random breath test.  In this example “a” is proved by the police officer stopping the motorist.  However, it would be a completely illegitimate activity for police to random breath test someone who was pushing a shopping trolley in a supermarket.  In this instance, not only does the law not allow them to test shoppers - but it also creates no obligation on the shopper to cooperate with the police should they try to undertake such an activity.  The point is relevance!











RELEVANCE



The main general rule governing the entire subject is that all evidence which is sufficiently relevant to an issue before the court is admissible and all that is irrelevant, or insufficiently relevant, should be excluded.�



It has been said that the first rule of evidence is relevance (for the courts). It should perhaps be added that the first rule of collecting evidence should also be relevance. In legal terms, if the prosecution cannot prove that a piece of evidence is relevant to the case at hand, then the Judge will exclude it from the consideration of the jury.



In my view, the collection of evidence by any investigatory body should a) be relevant to a criminal investigation and b) admissible as evidence before a court of law.  There is a general exclusionary ability in this bill.  It enables the AFP to detain, force a sample from, and then exclude from any further inquiries any suspect that they think it is reasonable so to deal with.  The question of relevance is determined in these instances by the police, and not the courts.



ADMISSIBILITY



As mentioned earlier: Evidence of a fact is that which tends to prove it - something which may satisfy an inquirer of the facts existence.  That is not to say that all evidence is admissible.  For instance, a telephone tap may tend conclusively to prove that someone is dealing with drugs, however if the ‘tap’ is not lawfully obtained it may be ruled inadmissible by the Court.  I say may, because the position in Australia  is quite different that that in the US whereby the courts have firmly said that illegally obtained evidence is automatically excluded. Australian courts will admit illegally obtained evidence if on a balanced analysis the public good out weighs the infringement of the legal protection.



SOME IMPORTANT PRINCIPLES



THE RULE OF LAW



The modern principles of democracy have long abandoned the simple mandate of the ballot box.  Now days, we include as democratic principles the adherence to the rule of law (ie citizens are ruled by laws and those administering them - as opposed to the arbitrary discretion of those in positions of power or responsibility).  



Democratic dictates also require the respect for human rights and the protection of minorities against the possible coercive and oppressive power of the majority - thus the arguments for a bill of rights and constitutional protection against the tyranny of any given majority.  It must be said that wide, unfettered discretion is therefore contrary to the concept of the rule of law.



ARREST AND CHARGE



Contrary to popular belief, the police do not have any greater (with certain exceptions) power to arrest than the average citizen.  Lawful arrest is the only circumstance in which a citizen’s personal liberty can be deprived, and then only according to the rule of law.  The check against the abuse of this power lies in the civil law protection against unlawful imprisonment.  This action is taken by the ‘citizen’ against the arresting officer personally.  The police officer must therefore be very clear that the action of arrest is ‘reasonable’ in all the circumstances.  Despite this apparent civil law protection, citizens have been unlawfully arrested. (see the recent case of Ms Shaw in Victoria�).  There are strict limits on the amount of time someone can be held under arrest before being charged or released or bailed.  In the present environment of legal aid cuts and increased court fees, it is questionable as to whether a citizen could now prosecute a successful civil law claim.  In this Bill It is significant that the onus would be on the victim to assert their rights in the event of the powers being abused.



PRESUMPTION OF INNOCENCE



Fundamental to the criminal justice system is the presumption that ‘someone is innocent until proven guilty’.  The onus is therefore placed upon the prosecution to rebut this presumption, with evidence to prove beyond reasonable doubt the guilt of the accused.  This Bill significantly alters the presumption by allowing the police not only to obtain evidence to prove guilt, but to also now prove innocence.  This represents a fundamental departure from what is commonly considered should be the role of law enforcement bodies in the criminal justice system.  The Bill clearly intends that someone could have a body sample taken to prove that they were NOT an offender.  This distorts the nexus of both relevance and probative value of evidence (discussed above) which is fundamental to presumption of innocence and I suggest, the rule of law itself.  If everyone is assumed innocent until proven guilty, then there is no need to accumulate evidence to support a proposition that the law is already compelled to accept.



PRIVILEGE AGAINST SELF INCRIMINATION - RIGHT TO SILENCE



Although significantly altered in recent years (drink driving example), there is still a significant component of the presumption of innocence that says that a person should not have to do the prosecution’s job for them.  The presumption of innocence dictates that the prosecution must prove the guilt, not the accused.  It must be stated that the Bill significantly departs from this privilege because of the coercive nature of collecting the evidence.  There is some weight in the argument that states if you cannot be compelled to answer questions then the more significant removal of bodily matter, should be at least on par with that prohibition.

�CHANGING THE BALANCE



The Bill would make lawful, activities by law enforcement agencies, which are not presently lawful (except in Victoria).  It actually extends police powers.  There is a view as follows :



(a) that crime is not out of control,

(b) that the police already have a significant range of powers and an acceptable success rate in catching criminals,

(c) that the principles stated above reflect a significant (if at times inadequate) representation of the balance between the citizen and the state,

(d) there is a significant political dimension to the law and order debate which affects the way in which the rule of law is viewed.



The Attorney (at point 6; 2nd reading speech) said ;



Most were concerned with the striking of the correct balance between civil liberties of the individual and the requirement for the police to have adequate investigative powers.



Apart from the example of one NSW murder, the Attorney has failed to make out a compelling case in this instance of the particular ‘inadequacies of the police’s investigative powers’.   In any event, the case he cites reflects the ability to ‘take blood’, not any of the ‘other’ so called ‘intimate’ or ‘non intimate’ bodily matter.



POLICING



The point of contact of Police with the citizen is the point where the State and its coercive powers are at their most significant.  The intersession of the ‘rule of law’ is what distinguishes democratic and just societies from despotic and oppressive regimes.



The nature of police work is unusual in so far as power and discretion is inverse to that of seniority and rank.  For example, in a bank - a clerk or teller would have little or no discretion as to the approval of a loan.  Those in the most senior echelons having the widest discretions to approve the largest amounts of money.  In police work, young constables, ie. the most junior and inexperienced members of the organisation, are the persons who engage the public the most and in every Australian State and Territory - are authorised to carry arms and in certain circumstances (using their own discretion I might add); use deadly force.



In this Bill senior constables are authorised persons.  The Committee was given evidence that these persons would typically not be younger than 26 years old.



By any number of criteria, the nature of police work includes a wide range of discretion.  At almost every point of contact with the citizen the police officer makes decisions and value judgments about that citizen.  Academic studies overflow with the interrelationship between groups and individuals in society who attract a greater focus from the police than others. The political angle of this of course is that these groups are often stigmatised as being more criminal and so in a vicious circle, attract greater attention by the police.



While it is acknowledged that most policing necessarily involves the use of discretion, it is also true that the rule of law requires that this is limited to the absolute minimum.  The starting point for this analysis should therefore be : what is the bare minimum of the coercive power of the State which is needed to sustain the cohesiveness of the society.



Those perpetuating the ‘law and order’ agenda start from the position of : crime is out of control and therefore an increase in police power will return it to a manageable state.



RECOMMENDATIONS



The Australian Democrats are not convinced of the necessity for the Bill’s coercive and intrusive powers.  However we do accept that the regularisation of current forensic procedures, the regularisation of data usage, and procedures for the storage and destruction of forensic samples is desirable.



The Australian Democrats :



concur with the Committee Report’s recommendations on ‘same sex’ matters, and on video recordings

will amend the Bill to restrict the use of coercive and preemptive police powers, and to limit the applications of sample procurement

will amend the Bill to provide for appropriate training in forensic procedures policing

will amend the Bill to provide for appropriate review and reporting on the use of these powers



The Australian Democrats will also examine the possibilities of ensuring legal aid availability for persons who believe they have been subjected to an abuse of process under this proposed forensic procedures regime.  We will also examine the desirability of further pursuing those recommendations from the Legal and Constitutional Committee’s 1995 Report on a similar Bill, which have not been attended to in this Bill.
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