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PREFACE

Introduction

In May 1995, thelLegislative Assembly othe Northern Territory enacted tiiaghts of the
Terminally 1ll Act 1995and the Actame into force on duly 1996. The Actllows adoctor
in defined circumstances to comply withrequest from a patient that the doctard the
patient'dife or assist the patient to emis orher ownlife. The legislation has nprecedent in
Australia or overseas. It has proved to be highly controversial.

In late June 1996, MKevin Andrews, Membefor Menzies inthe House of Representatives,
announcedhis intention to introduce a private membeB# to override the Rights of the
Terminally Il Act. On 9 September 1996, he introducedBhlleentitied Euthanasia Lavaill
1996 (theBill) in the House. On ®ecemberl996, the House of Representatives agreed to
the Bill with amendments.

Senate Selection of Bills Committee

On 7 November 1996yhile debate on th8ill continued in the House of Representatives, the
Senate Selection @ills Committee recommended and the Senate agheg¢dheprovisions

of the Bill be referred to the Senateegal and Constitutional Legislation Committee for
inquiry and report on orbefore 24 Februani997. This reporting date wasubsequently
extended to 6 March 1997.

“Terms of Reference”

A reference relating tthe provisions of aBill allows a Legislation Committee tmndertake a
wide ranging inquiry into the broad aspects of proposed legislatimelbas specific technical
matters arising from the Bill itself.

It should benoted that, ints recommendation to refer tipeovisions ofthe Bill to the Legal
and Constitutional Legislation Committede Selection oBills Committee nominated four
specific areas of inquiry, namely:

the desirability of the enactment of the provisions;

the constitutionalmplicationsfor the Territories of the enactment of the
provisions;

the impact ofthe enactment of thprovisions onthe Northern Territory
criminal code; and

the impact on, and attitudes of, the Aboriginal community.



Conduct of the inquiry

On 16 November 1996, the Committee advertised the referentleinAustralian, The
Northern Territory Leaderand The Canberra Timesnviting interested organisations and
individuals tolodgedsubmissions tdhe inquiry. A similar advertisement was placed in the
Norfolk Island Islander The Committee alstormally invited approximately200 individuals
and groups to lodgsubmissions or to brinthe inquiry to the attention of colleagues. The
Committee requested that submissions be lodged by 12 December 1996.

Submissions

In response to this invitatiothe Committee received 12,58dbmissions from ever$tate
and Territory in Australia and from several overseas countries. Detdlie sdibmissions are
available in volume 2 of this report.

The response to this parliamentamyquiry has beenunprecedented. The Committee
understands that previous topical inquiries suchiasaft Noise in SydnegndChild Support
received 5,000 and 6,000submissions respectively. A statisticahalysis ofthe 12,577
submissions appears in Appendix 1.

Public Hearings

Public hearings were convened as follows:

Darwin 24 January 1997
Canberra 13 February 1997
Canberra 14 February 1997

A list of organisations andhdividuals who gaveevidence at these hearings appears at
Appendix 2.

Two participating members dhe Committee organised an opaublic forum onthe Bill in
Darwin on 23 Januar$997. Othemembers othe Committee attended and a transcript was
taken. The Committesubsequently resolved to incorporate this transcrijaasof theoral
evidence it received.

Structure of the Report

The Committee's approach tioe inquiry and thestructure ofits reportreflects the facthat
the Senate referred tidl to a committee having legal arabnstitutional matters as its focus.
The reportrecognises, howevethat thesassuesare part of a broader debate teatbraces
moral, philosophical, ethical and social issues.

In Chapters 1 and 2, the Committee smi$ whatthe Bill does, its history, and thmain
features and history of the Northern Territory law, fghts of the Terminally Ill Act 1995
which gave rise to the Bill.



Page xi

In the remainder ofthe report theCommittee addresses different aspectghef question
whether theCommonwealth should exercise its constitutiopaver to enact thaill. In
Chapters 3, 4 and 5 respectivalye Committee considers thrggecificmatters mentioned by
the Selection oBills Committee: the constitutionahplicationsfor the Territories; thelaims
that theBill will have unintended or uncertain impacts other Territorylaws andpowers to
legislate; andhe impact ofthe Rights of the Terminally Ill Act 199 nd theBill on, and the
attitudes of, the Aboriginal community.

In Chapters 6 to 8, the Committee considers whetheCdmemonwealth should exercise its
power having regard to the general arguments for and against euthanasia.

In Chapters 1 to 8, the Committelentifiesthe variousssues and summaristge competing
arguments put to it on those issues.

In Chapter 9 the Committee summarises the contentions.

Terminology

Literally, "euthanasia” refers to a goddath or a gentle arehsydeath. Howeverguthanasia
and related terms have comemean different things to differepeople.This was reflected in
the variety of ways the terms were used in submissions.

The Committee noteghat the Parliamentary Research Service in a seriepagers on
euthanasia considers that "euthanasia" can be divided into four categories. These are:

Active voluntary euthanasia: whemmedical interventiontakes place, at a
patient’s request, in order to end the patient’s'life.

Passive voluntary euthanasia: wharedicaltreatment is withdrawn awithheld
from a patient, at the patient’s request, in order to end the patient’s life.

Passive in/non-voluntary euthanasia: whesedicaltreatment or life-support is
withdrawn or withheld from gatient, without the patient’s request,order to
end the patient’s lifd.

1 Cica N, Euthanasia - the Australiahaw in an International Context: Part 1. Passive Voluntary
EuthanasiaResearch Paper No. 3 1996-97, Parliamentary Research Service, p. iv.

2 TheHouse ofLords Select Committee on Medicathics preferred to speak of “withdrawing or not
initiating treatment” than using the tefipassiveeuthanasia”, arguing that théis plenty of scope for
argumentover the ethicalequivalence okilling and lettingdie in certain circumstancesHouse of
Lords,Report of the Select Committee on Medical EtHi6894,Vol. 1, p. 10. In practice the distinction
between active and passive euthanasia may be difficult to maintain. For example, it could b&hatgued

the discontinuance of mechanically sustained medical treatment such as ventilation is active euthanasia.

3 Cica N, Euthanasia - the Australiahaw in an International Context: Part 1: Passive Voluntary
EuthanasiaResearch Paper No. 3 1996-97, Parliamentary Research ServiceTpeidouse of Lords
distinguishesetween non-voluntarguthanasia (which ilefines aghe killing of a patienivho does
not have thecapacity tounderstand what euthanasia means and caheotfore form a request or

withhold consentpand involuntary euthanasia (where the patient is competent to make a request, but

does not do so): House of Lordeport of the Select Committee on Medical EtHi®94, Vol. 1, p. 11
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Active in/non-voluntary euthanasia: wheneedical interventiontakes place,
without the patient’s request, in order to end the patient’s life.

Other important terms include:

Physician-assisted suicide: suicide using a lethal substance presanithien
prepared and/ogiven to apatient by a doctor foself-administrationfor the
purpose of assisting the patient to commit suitide.

Double Effect: theadministration ofdrugs (eg large doses of opioidgith the
intention of relieving painput foreseeing that this might hasteleath even
though the hastening of death is not actually intefided.
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CHAPTER 1

THE BILL

What the Bill does

1.1 Inthis Chaptethe Committeeexamines whathe Euthanasia LavwBill 1996 (the Bill)
does. It also seteut the history of theBill and the view expressed on it by the Senate
Standing Committee for the Scrutiny of Bills.

1.2 The Bill removes the power under the Self-Government Acts of the three Territories to
enact laws:

which permit or havehe effect of permitting (whether subject to
conditions ornot) the form ofintentionalkiling of anothercalled
euthanasia (which includes meréylling) or the assisting of a
person to terminate his or her life.

1.3  TheBill then provideghat eachLegislative Assemblydoeshavethe power tomake
laws with respect to:

(a) thewithdrawal or withholding of medical or surgical measures
for prolonging thelife of a patient butnot so as tgpermit the
intentional killing of the patient; and

(b) medicaltreatment in theorovision of palliativecare to a dying
patient, but not so as to permit the intentional killing of the patient.

(c) theappointment of an agent by a patient who is authorised to
make decisionabout thewithdrawal or withholding of treatment;
and

(d) the repealing of legal sanctions against attempted sdicide.

1.4  TheBiIll also contains a clauskeat providesthat the Northern TerritoryRights of the
Terminally Ill Act 1995'has no force or effect as a law thie Territory". Thesame clause
providesthat theBill will not operateetrospectively to rendamlawful or invalid anything
done under the Rights of tA@rminally Ill Act (the RTI Act) prior to the date tHgill comes
into force.

1.5 The Bill does not define the terminology it uses.
The History of the Bill

1.6  The secondeading debate on thgdll commenced on 28ctober 1996. Irnis second
reading speech, Mr Andrewggtout the case for th8ill. He saidthe Commonwealth had the

1 Paragraphs (@nd(d) were introduced aamendments in thelouse ofRepresentatives: s¢mra. 1.8
below.
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power to override the RTI Aand theresponsibility to doso, as itaffectedall Australians.
The Act had been passed bysanall territory, with the population of a suburbamnicipality
in Melbourne or Sydney, bgne vote, withoutany house of review, without attempting to
statewhy a lawrejected by every majanquiry in the world was propend in theface of

universal opposition from its Aboriginal population ..".

1.7  MrAndrews also saithe Act was poorly drafted and had inadequate safeguards. He
saidthat the people who are most at risk under the Act were theuwmaostable, and "a law
which fails toprotectvulnerable people will aleys be a bad law"He rejected the view that

the Actfacilitated personal autonomy: "A lethal injectiomist an autonomouaction, even

with the use of anachine™ He also rejected the viethat there was ndifference between
turning off a life-suppormachine or refusingreatment and thgiving of lethal injections. He

said that if the Act wasnot overridden, there would be pressures to extend euthanasia to
persons who were not terminally ill or who had not consented.

1.8 Inthe debate in the House, the Rt HonSamtlair MPsoughtunsuccessfully to move
a motion that:

the House is of thepinion that, because of thealiscriminatory
nature of therovisions ofthe Euthanasia LawBill 1996, itshould
not proceed toconsider the measure further; andlls on the
Attorney-General and Ministdor Justice to have an alternatibi#
prepared and presented to the House in a fomech does not
discriminate againghe people ofny part of Australia andwhich
would enable Members t@ote according to their views on the
issue of euthanasia aime basis of a possible uniform, national
approach to the isste.

1.9 During the Committeestage, aramendment tdhe Bill was successfully moved on
behalf ofthe Hon Barry Jones MHAhis addedtwo further matters onvhich the Territories
were expressly to havpower tomake laws,thatis, sub-clause¢c) and (d) as setout in
paragraph 1.3 aboVe

1.10 MrAndrews saidhat he wasvilling to accept themendments. Heoted thanothing

in the Bill would have precluded the Territoriesgislating inthe ways setout in these two
clauses anyway, anthat the intention behindthe amendments was simply to offer
encouragement to the Territoriesactually legislate ithese way$.The Medical Treatment
Act 1988(Vic) and theConsent to Medical Treatment and Palliative Care Act 1995 (SA)

House of Representativétansard 28 October 1996, p. 5905.

House of Representativétansard 28 October 1996, p. 5908.

House of Representativétansard 28 October 1996, p. 5906.

House of Representativétansard 9 December 1996, p. 7976, 8036.

House of Representativétansard 9 December 1996, p. 8062.

House of Representativétansard 5 December 1996, p. 7379; 9 December 1996, pp. 8063, 8071-72.

N O o B~ WD
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were referred to as examples of the sort of legislation being encouraged by paradrapie (c).
Australian Capital Territory in fact has already enacted legislation of this type.

1.11 The Bill as amended was passed by the House on 9 Decembeotayaf 88 to 35 on
the third reading® The debate and votes on tB#l were not conducted oparty lines but
were treated as matters which individual membersvere free to determine their positions,
known as "conscienoeotes”. These votassuallyrelate to moral or ethicahatters orwhich
the established political parties choose not to adopt a policy.

1.12 The Bill was introduced into the Senate on 12 December 1996.

Senate Scrutiny of Bills Committee

1.13 The Senate's Scrutiny of Bills Committee has a watching brief to alert the Senate to the
possibility that Bills coming beforethe Senatemay by express words or otherwidgeach
certain defined principles. Imeporting to the Senate, the Scrutiny Bills Committee
"expresses no concluded view @rhetherany provisions offendagainst its principles or
should be amended. These are regarded as matters for the Senate td'decide."

1.14 One of therinciples against whicthe Scrutiny ofBills Committee assess&llls is
whether they "trespassnduly on personal rights and libertiéé"The Scrutiny of Bls
Committee considered the Euthanasia L& and reported on it in September 1996. It
stated that the provisions of the Bill "may be considered" to breach this prilidiptd so on
thebasis of fiverelated points that gaidwere raised by thBill and which it identifiedunder
the heading of "self-government rights":

The Commonwealth Parliamehaving giventhe Legislative Assembly of each
Territory the powefto make lawdor the peace, ordeand good government' of
each Territory, would, by thibill, negate thevalid exercise othat legislative
power by one of them.

The Commonwealth Parliament, by thi#l, proposes to intrude on tHaw-
making function othe Territoriesnot inaccordance with a genenadinciple but
on an ad hobasis. Thighreatens the certaintyhich oughtexist for itscitizens
when any one or more of the Territories passes a valid law.

The Commonwealth Parliament, while undoubtedly havingptwveer to pasthis
bill, would, by so doing, create a situation where sémstraliansare treated in
a way different fronother citizens because it curtails th@resent right teself-
government in circumstances where, were they to litedrStates, it could not
do so.

8 House of Representativésansard 21 November 1996, p. 7327, 9 December 1996, p. 8063.

9 SeeMedical Treatment Act 1994 (ACT)

10 House of Representativétansard 9 December 1996, p. 8078-79.

11 H Evans (ed.Qdgers' Australian Senate Practjcgh edn, 1995, p. 375.

12 SenateStanding OrdersSO 24(1)(a)(i).

13 Senate Standing Committee for the Scrutiny of Billert Digest No. 7/96, 18 September 1996, p. 6.



Page 4 Chapter 1

The Northern Territory (Self-Government) Act 19%&now been in operation
for anumber of years and, up tbetime thisbill was introduced, peopleving
there had the reasonable expectatlwat the statute wouldot beamended to
deprive theirAssembly of goower ithad heldfor over a decade andhalf. This
bill now puts that reasonable expectation at risk.

This bill, if passed, would override thaecision ofthe democratically elected
government of the Northern Territowyhen it appearshat there would be no
head of power or international convention by which it could overridedhe or
similar legislation enacted by the States.

14 Senate Standing Committee for the Scrutiny of BMlsrt Digest No. 7/96, 18 September 1996, pp. 5-
6.
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CHAPTER 2

THE RIGHTS OF THE TERMINALLY ILL ACT

The Rights of the Terminally Ill Act (the RTI Act)

2.1  The Committee received some submissions containing detailed criticisms of the
provisions ofthe RTI Act. Thedescriptionthat follows does not sebut to canvass these
criticisms. TheRTI Act wasnot referred to the Committee and thien of its inquiry was not

to fine-tune its provisions. It was clear frahe evidence receivethat those supporting and
opposing the Bill overwhelmingly did so because thegyported or opposed tgenerakhrust

of the Act. If the Senatdecidesnot topass thaill, the question ofine-tuningthe Act is one

to be considered by the Northern Territory. If the Senate decides to p&si s question

will not arise.

What the Rights of the Terminally Ill Act does

2.2  The RTI Act is thdirst legislation of its kind to come intmperationanywhere in the
world.! It provides for a procedure undahich a mentallycompetent adultmay request
assistance to voluntarily terminate his or her own life. Section 4 of the Act provides:

A patient who, in the course oftarminal iliness, is experiencing
pain, suffering and/or distress to amtent unacceptable to the
patient,may request the patientimedicalpractitioner to assist the
patient to terminate the patient's life.

2.3  Theassistance providedayincludethe provision of a substance tbe patient foself
administration, or administration by the medical practitioner.

2.4  The Actprovidesthat thoseparticipating in the proceshall not besubject tocivil or
criminal action or professionalisciplinaryaction foranything éne in goodaith andwithout
negligence in compliance witthe Act’ Without this provision,the medical practitioner
involved could be charged with either abetting a suicide or witirder, depending on the
form the assistance takes in the particular case.

2.5 The Actcontains a large number of provisions intended to erikatethe patient, all

the medicalpersonnel andny hospital or nursing home involvedeall voluntary participants

in the termination of that patient's life. The Act also requires that a broad range of factors must
have been considered before reachingianpiementingthe decision to terminatthe patient's

life. It requires the participation of at least threedicalpractitioners. It also requir¢lat the

patient be given information on the palliative care that might be available.

1 Submission No. 334BIT Government, p. 26.
2 RTI Act, s. 20.
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2.6  The Act doesot impose anyrequirementthat the patient be a Northern Territory
resident or have any substantial family or other connection with the Territory.

The enactment of the legislation

2.7  Inconsidering whethethe Commonwealth should exercise iewer to override the
RTI Act, issueswere raised whether the Northern Territhmsgislative Assemblyhad given
due consideration to the Act, and whether it had conssli#ftiently widely onit. A brief
sketch of how the legislation was enacted and came into operation is therefore relevant.

2.8  On 1 Ebruary1995, MrMarshallPerron MLA, who was thehief Minister of the
Northern Territory, announced that he would introduce a privatmb®es bill into the
Territory's LegislativeAssembly toprovide for a form of active voluntary euthanasia. He
introduced the Rights of thieerminally 1ll Bill, on 22February 1998.0n thesame day, the
Legislative Assemblyestablished a Select Committee on Euthanasiaestamine it
Throughout theAssembly'sconsideration of th&ill, its membersvere notbound by party
discipline and were free to vote according to their individual views.

2.9 The Selec€ommittee received 1126 submissions. Of these, 255 fnmreNorthern
Territory residents, with 122 in favour of tHgll, 123 against and 1@ot indicating a
position> Overall, 72per cent ofsubmissionsvere in favour of euthanasia or the right of
choice, with 27per cent opposed to thssue orthe Bill itself’ The Select Committekeld
hearings on twelve days in March aAgdril 1995. Its reporivas tabled and debated in the
Legislative Assembly on 16 May 1995.

2.10 The Select Committee's terms of reference required it to take evidersidamnskions
on the Bill. However, ittook the view that it "did not have aspecific charter tomake
recommendations for or against euthanasiid itsreportdid not do so.The reportmade
thirteen recommendations for changes toBlien the event that thAssemblydecidedthat
the Bill should proceed, and seven recommendations relating to ancillary matters.

2.11 On 24May 1995, the secondeading debate on theTI Bill resumed. Following
debate, the motiothat theBill be read a secontime wasagreed to by thirteen votes to
twelve? Some forty-nine amendmentgere made atthe Committee stagé,and thedBill

NT, Parliamentary Record (Debate)2 February 1995, p. 2496.
4 NT, Parliamentary Record (Debate)2 February 1995, p. 2528.

NT Legislative AssemblyThe Right of the Individual or the Common GooReport ofthe Inquiry by
the Select Committee on Euthanasia, May 1995, vol. 1, p. 31.

6 NT Legislative AssemblyThe Right of the Individual or the Comm@ood? Report ofthe Inquiry by
the Select Committee on Euthanasia, May 1995, vol. 1, p. 31.

7 NT, Parliamentary Record (Debates)6 May 1995, pp. 3108-54.

8 NT Legislative AssemblyThe Right of the Individual or the Comm@ood? Report ofthe Inquiry by
the Select Committee on Euthanasia, May 1995, vol. 1, p. 1.

9 NT, Parliamentary Record (Debate)4 May 1996, p. 3734.
10  Submission No. 334BIT Government, p. 27.
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passed the third reading stage fifieen votes to teri’ One of the amendments let the
Government delayhe Act'scoming intoforce in order toallow time for regulations to be
prepared, and training, education and information-gathering to tccur.

2.12 The Administrator of the Northern Territory assented to the Bill on 16 June>1995.

2.13 The Northern Territory (Self Government) Act 1978. 9 providesthat the
Commonwealth Government may, withéix months of the Administrator's assedisallow a
proposed law in whole or ipart, ormayrecommend amendmentsitoNone of these actions
were taken in relation to thgil.** The office of the thenPrime Minister,the Hon Paul
Keating MP, "advised that the legislation waswithin power and not a matter for

disallowance™®

2.14 TheCommittee was toldhat the power talisallow has never beamsedsince self
government was granted to the Territory in 1878he Commonwealth Parliament, as
distinct from the Executivehas not reserved toitself any power to disallow Territory
legislation.

2.15 Followingthe assent to thBill, the Northern Territory Governmesét up a wrking
party of officers fromthe Attorney-General's Department and Territory Health Services to
advise it onthe implementation othe Act and the preparation of regulations under the Act.
The working party met over a period of fourteen monttising fromits work, community

and Aboriginaleducation programs on the Act were developed. The Committee wakabld

all formal components of theommunity education program were completed Niwvember
1996, with the Aboriginal program scheduled to be completed by April £997.

2.16 The working party engaged @xtensive consultations and the course of these
identified technical aspects of the Act requiring amendment. As a tbsukttorney-General,
Mr Steve Hatton MLA, introduced thRights of theTerminally Il AmendmentBill on 23
November 1995? The amendingBill was debated and passed on 20 February ¥o06.
attemptduring the debate to introduce a furtlaenendmenthat would havénad theeffect of
repealingthe principal Act was not successfut’ The attempt to add a sunsgause to the

11 NT, Parliamentary Record (Debate®4 May 1996, p. 3782.

12 NT, Parliamentary Record (Debate®94 May 1996, p. 3735 (Mr Perron).

13 NT,Government Gazett®&lo. G26, 28 June 1995, p. 5.

14  Submission No. 334BIT Government, p. 18.

15 NT, Parliamentary Record (Debates) October 1996, p. 9115 (Mr Stone, Chief Minister).

16  Submission No. 3345NT Government, p. 17See also CommonwealtRarliamentary Library,
Legislative Research Service (N Cickythanasia — the Australiabaw in anlnternational Context:
Part 2: Active Voluntary Euthanasi®esearch Paper No. 4 1996-97, September 1996, p. 58, note 102.

17  Submission No. 334BIT Government, p. 31.

18  Submission No. 334B8IT Government, p. 32.

19 NT, Parliamentary Record (Debate®)3 November 1995, p. 5863.

20 NT,Parliamentary Record (Debate)0 February 1996, pp. 6375-6442.
21 NT, Parliamentary Record (Debate)0 February 1996, pp. 6423-25.



Page 8 Chapter 2

principal Act, underwhich it would have ceased to operate onJdly 1999, wasalso
unsuccessfui:

2.17 On 6June 1996, the Northern Territory Administrafiged 1 July 1996 athe day on
which the Act, as amended, would come into operafion.

2.18 As noted above, a working party of officers consulted widedyawing up regulations

to applyunder the Act. The working party'sportwas tabled and debated in thegislative
Assembly on 23 May 1996.0n 5 June 1996, the proposed regulations were released in draft
form for public commerft’ They were made as regulations on 28 June 1996.

Further attempts to repeal and amend the legislation

2.19 On 1%ay 1996 a private member's bill was introducethilLegislative Assembly by
Mr Neil Bell MLA to repealthe RTI Act.Whenthe Bill came orfor debate on 21 August, it
was rejected by a vote of fourteen to eleven at the second readingf stage.

2.20 On 21 August 1996, f@ll was introduced by Mr Eric PoolLA which sought to
amendthe RTI Act tomake it unlawfulfor public hospitals and healttlinics to provide
assistance under th&ct. The aim was to reassure thosparticularly remote Aboriginal
communitieswho weresaid to fear, incorrectlythat they were at some risk afivoluntary
euthanasia by going to public heal#tilities?’ This bill was also rejected, in this case by a
vote of fifteen to te®

Legal challenges to the RTI Act

2.21 On 17 June 1996, Dr Chris Wake andRke Djiniyini Gondarra began proceedings in

the Northern Territory Suprem@ourt seeking an injunction tprevent the proclamation of

the RTI Act,and themaking of regulationsinder the Act. The matter was heard on 21 June

by ChiefJustice Martin. He declined grant theinjunction. He referredhe matter to thé&ull

Court of the Supreme Court, which heard the case on 1 and 2 July, and gave its decision on 24
July 1996.

2.22 Two broadarguments wergut to theFull Court. First, it was argued that the
Northern Territory Legislative Assembly lacked fi@mver to enact the RTI Act. In support of
this argumentthe plaintiffs asked theCourt tofind that there was amalienableright to life,
andthat the Actviolatedthatright and was thereforiavalid. A related argument wabkat, as
the Territory hadnot adieved complete self-government, Assembly'spowers should be

22 NT, Parliamentary Record (Debate)0 February 1996, pp. 6425-27.

23 NT,Government Gazett®o. S15, 13 June 1996.

24 NT, Parliamentary Record (Debate®)3 May 1996, pp. 7655-72.

25 Mr Steve Hatton MLA, Attorney-General, Media Release, 5 June 1996.
26 NT, Parliamentary Record (Debate®)1 August 1996, p. 8373.

27 NT, Parliamentary Record (Debate®)1 August 1996, p. 8271.

28 NT, Parliamentary Record (Debate)1 August 1996, p. 8293.
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read down so as not empower it to make lawabolishingthe suggestetindamental right.
Secondly, it was argued that the Administrator had not validly given his assent to the Act.

2.23 TheFull Courtrejected both these arguments byaority (Martin CJ and Mildren J,
with Angel J dissenting) and held thtae RTI Act was aalid law ofthe Territory. In regard
to thefirst argumentthe majority didnot need talecide if the Acinfringed any fundamental
right because they held thaSséatecan clearlyoverrideany such right by explicit legislation.
The majority foundhat there was nbasis totreat theTerritory differently to aState inthis
respect, and that the Act in question was exgficit.

2.24 The second argument arose from ghwyvision in s.7(2) of theNorthern Territory
(Self Government) Act 1978r two alternatives by whiclthe Administratormay deal with a
proposedlaw presented forhis assent. Bothallow the Administrator to either assent or
withhold assentBut onegivesthe Administrator the further option ofservingthe proposed
law for the Governor-General's pleasurethis option is exercised, thEommonwealth has
the opportunity tantervene and impose its views beftine proposal becomes law. However,
if either method of assent is used, t@emmonwealth still hashe right todisallow the
resulting law within six months under s. 9 of the Self Government Act, as described above.

2.25 For the RTI Act, thAdministrator used the form of assevttich does noinclude the
option of reservation for the Governor-General's pleasthes. form of assent caanly be
used where the proposév makes provision solely in relation to a matter specified in s. 35
of the Self GovernmenAct. Section 35 refers to mattersvimich Ministers ofthe Territory

are to have executive authority. A lolgg of these matters is seut in rggulation4(1) of the
Northern Territory (Self Government) Regulations.

2.26 Theplaintiffs argued for a narrow reading of the language usedidscribe these
matters and then arguehbat the RTI Actdid not relate toany of them. As a resultthey
argued, the Administrator's assent was not validly given. The majority found that the substance
of the Act related to three of the matters listed in regulation #f&)ntenance of law and
order and theadministration of justice, private law, arlde regulation ofousinesses and
professions?® The majority therefore held that the assent was validly given.

2.27 Thedissenting judge, Justice Angabok the view that the RTI Achad "no relevant
substantial connection withny or any combination dhe heads opower in reg 4°" He
characterised the Act amique; asone thatinstitutionalised intentionafilling which would
otherwise be murder; and as one thatitutionalised aiding suicide whickould otherwise be

a crime. In his view, nothing in regulation 4(1), whether read liberally or restrictively, gave any
warrant to thdegislative establishment of institutional termination of hurdifarother than as

a punishment’ As a result, Justicangel foundthat the purported assent to the Act was not
valid and that the Act had not passed into law.

2.28 Because ihis view no validassent had been given, JustAegel did not reed to
decide whether the Act was alseyondthe legislativepower of the Northern Territory. He

29 Wake v Northern Territory1996) 124 FLR 298, 306 (Martin CJ and Mildren J).
30 Wake v Northern Territory1996) 124 FLR 298, 310 (Martin CJ and Mildren J).
31 Wake v Northern Territory1996) 124 FLR 298, 314 (Angel J).
32 Wake v Northern Territory1996) 124 FLR 298, 314 (Angel J).
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did, nonetheless, canvafise question whether kgislature had an unfetterggbwer to
override a fundamental right suchthe suggested right ide. He referred to a wide range of
legal and philosophical writings. However, he did not express any final view on thé’point.

2.29 Theplaintiffs lodged with the lfjh Court anapplication forspecial leave to appeal the
decision of the Northern Territory Full Court. When the High Court considered the application
on 15 November 1996, it decided to adjourn the mattgrthe Parliament had completed its
deliberations on the Euthanasia Laws Bill 1996. Chief Justice Brennan exgfained:

The preliminary issudor our decision is whether thi€ourt should
entertain an application to considerchallenge tothe Northern
Territory Act on constitutional grounds before tRarliament has
completed its deliberations otime Bill and, if special leave be
granted, tdist that challengefor hearing contemporaneously with
the debate in th@arliament, or whethehe application should be
adjourned untilafter theParliament's deliberatiorere completed.
The latter course is preferable. It avoi@sy possibility of
embarrassing or complicatinghe political process without
prejudicing the merits or demerits of the constitutional challenge.

Effect of the legal challenges on the scope of the Committee's report

2.30 The various arguments on thealidity of the RTI Act that were put to the Northern
Territory SupremeCourt werealsoput to theCommittee® If these arguments ao®rrect in
law, there is no need for the Parliament to consider enacting a Bill to override the RTI Act.

2.31 TheCommittee hasiot addressed these arguments inr@gort. They are essentially
guestions of law. As suchgnly a court can give anauthoritative answer to them. The
Committee noteshat thearguments wer@ot accepted by the Northeifirerritory Supreme
Court. Italso noteghat the mattehas been taken tthe High Courtwhich hasdeferred the
qguestion whether to hear it until the Parliament has completed its consideration of the Bill.

2.32 For the purposes dtis report, theCommittee has assumed, withalgciding the
matter, that the Territories possess the power to degistation likethe RTI Act,andthat
Act has itself been validly enacted.

The use made of the RTI Act

2.33 There is nobligation undethe RTI Act for the patientnedicalpractitioners or any
hospital involved in adeath under the Act tpublicisethe fact that it is occurring or has
occurred. The only reporting required to be made public is the annual report by the Coroner to

33 Wake v Northern Territory1996) 124 FLR 298, 327 (Angel J).

34  Wake v Northern Territory High Court of Australia, No. D10 of 199@&anscript of proceedings,
15 November 1996, p. 4.

35  Submission No. 323MWNT Branch of the AMA, p. 7Submission No. 3193NT Coalition Against
Euthanasia (Mr M Hardie), pp. 4-Submission No. 3501&IT Coalition Against Euthanasia, pp. 7, 8,
18; Submission No. 4035t Thomas More Society, p. 6.
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the Attorney-General, and the latter in tivas toreport to thelegislative Assembly® The
following information made otthe use of the Act is based ofiormationput into thepublic
domain by participants.

2.34 In onehighly publicisedcase, Mr MaxBell, a 66-year-old suffering fronterminal
stomach cancer, came to Darwin frotew SouthWales withthe aim ofusingthe Act inJuly
1996. According tanediareports, he wasnable to find a specialigtho was prepared to be
one of the three doctorequired under the AZf. He returned tdis hometown, where he
died on 2 August?

2.35 On 22 September, Mr Bob Dent, a 66-year-old Darwin resident sufferingefromal
prostate cancemecamethe first person known to have died undbe RTI Act. Heself-
administeredhe fatal drugs inhis home, using a computer-controlled device provided by Dr
Philip Nitschke®®

2.36 On 2January 1997 in gented Darwinroom, Mrs JaneMills ended her owrife in
accordance with thBTI Act, also by using Dr Nitschke's deviteShe was 52 years old and
wassuffering from arare brm of cancer. She had come from her hom@&anthAustralia in
late November 1996 in order to use the Act.

2.37 On 22Januaryl997, Dr Nitschke announcedtiat two days earlier he had assisted
another patient to die under the Act. The patient was a 69-year-old Darwin man suiftening
terminal stomach cancér.The death byself-administered injectionccurred in the patient's
home??

2.38 On 1 March 1997, a 70-year-&gdney woman witltancer died in Darwifollowing
a machine-delivered lethal injection. She was assisted by Dr Nitschke, aeatiag the RTI
Act, and died in the presence of her five adult children.

2.39 At thehearing on 24 January, Dr Nitschke was askethbyCommittee if he could
estimate the rate at which patients might use the Act. He replied:

... I would estimate that one a month wowleem to be perhaps
realistic. Giventhe immense problems for interstate people to
access this legislation, it is very hard to skat this will ever

represent a significant avenue for people coming from intefétate.

36 RTI Act, s. 14.

37 "Death rekindles euthanasia figh&ystralian 5 August 1996, p. 5.

38 "NT death candidate in tragic fareweynday Age4 August 1996, p. 5.

39 "The fight to end a life'Sydney Morning Herald27 September 1996, p. 10.

40 "New death enlivens euthanasia debat@énberra Times7 January 1997, p. 1; "Suffering ends in
peace and privacyAustralian 7 January 1997, p. 1.

41 "NT law's third mercy deathSydney Morning Herald23 January 1997, p. 3.
42 Evidence Dr P Nitschke, p. 49.
43  EvidenceDr P Nitschke, p. 52.
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CHAPTER 3

CONSTITUTIONAL AND RELATED ISSUES

Constitutional arguments on whether the Commonwealth should exercise its power

3.1 TheCommonwealth Parliament h#éise power under s. 122 of the Constitution to
enact the Bill. Even opponents of the Bill conceded'this.

3.2  The question for thEommittee's inquiryvas whether th@arliament should exercise
this power.

3.3  TheCommittee recognisetat it islogically possible to be an opponent kmjth the
policy embodied irthe RTI Actand of Commonwealth legislation to overrittee Act. For
those takinghis view and somethers, theékey issue wagot the correctness atherwise of
the policy in the Act, butwhich level of government in Australia should determine this
guestion — the Commonwealth or the Territorles. examplethe Chief Minister ofthe ACT,
Ms Kate Carnell MLA, told the Committee:

| am notgoing to talkabout themerits or otherwise of euthanasia.
The critical issue ishe attempt byederal parliament to amend the
self-government legislation of the territorie$ ...

3.4 Inthis Chapter, the Committaeviews arguments for and agaitis8 Commonwealth

Parliament exercising itpower to enact theBill having regard to the constitutional
implicationsfor the Territories. As noted in the Preface, @@mmittee in this Chapter and
those that follow identifies the various issues and summarises the competing arguments.

Arguments supporting the Bill

3.5 Some saw the RTI Act as attackingpasic humanight. From this perspective, the
need to override the Adame first andany question of Territory rights was secondary. the

1 See forexample, Submission No. 3345NT Government, p. 10Submission No. 4048ACT
Government, p. 8Submission No. 311Mr M Perron, p. 14Submission No. 4503 SW Council for
Civil Liberties, p. 6;Submission No. 95361s M BrahamMLA, p. 2; Submission No. 874%oluntary
EuthanasigSociety of NSW,p.2; Evidence Ms M Hickey MLA, p. 20. Lawyerssupporting the Bill
expressed aimilar view: see forexample Submission No. 402Mr M Sneddon, p. 2Submission No.
9944 Prof. G Moensand Mr J Trone, p. SSubmission No. 2428/r D Galligan QC, p. 3Submission
No. 4674 Mr F GaffyQC, p. 2;Submission No. 49764r K O'Shea, p. 4Submission No. 874%r T
Ginnane, p. 3See alscEvidence Attorney-General's Department, pp. 194, 196; Mr G Williams, p.
209.

2 Evidence ACT Government, p. 178.
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submission from Calvaridospital, forexample, said: "There is a hierarchy of rigt8sates
Rights cannot over-ride matters of life and deéth".

3.6 Against this, Professor Tor@ampbell ofthe Australian National University Law
Faculty, argued:

If the intrusion of theCommonwealth Parliament into this matter is
justified bythe argumeniade bythe Bill's proposernamelythat

this is a matter of fundamental rights, then this introduces a novel
constitutional basidor the exercise of Commonwealtpower.
There is nothing irour Constitution to require thaundamental
rights arenot equally a responsibility obtatesand by extension of
Territories. The Northern Territory hagesponsibility and right to
determine foritself the implications of human rights in relation to
such specific issues as euthanésia.

3.7  Many submissionsupportedCommonwealth legislation by arguitigat theimpact of

the RTI Act extended outside the Northern Territory. Example,the NT Branch of the
Australian Medical Association describdte Act as'in essence a bad lathat impacts not

just on Territorians but oall of humankind® The NT Coalition Against Euthanasia said:
"The Territories danot have arunfettered right to padaws that affectll Australiansgiven

the subordinate nature of the Territory Governments by virtue of the Commonwealth's residual

powers"®

3.8 One way in whichthe Act wassaid to affectall Australians waghat patients could
travel from other parts ofustralia tothe Territory to use the Act and interstatedical
specialists could have a role undlee Act/ The Northern Territory Branch of thustralian
Medical Association saithat theclaim that the Territoryhad a right to legislatavithout
interference by th€ommonwealth "cannot be considered acceptablgewm of the fact that
the NT has passed a lathat allows for the killing of people fromall over Australia"® Dr

3 Submission No. 405X alvary Hospital, p. 1. See also fexample,Submission No. 824&8ishop P
Power, p. 3Submission No. 825&o0cial Issues Committee thfe Anglican Churciiocese of Sydney,
p. 2; Submission No. 833PresbyterialChurch of Victoria, p. 1Submission No. 873Mrs D Easton,
p. 4; Submission NaB194, Fr E Ahern, p. &Submission No. 312Mr M McAuley, p.17; Submission
No. 4057 Adelaide Justice Coalition, p. 8ubmission No. 473@rchbishop B Hickey, p. 2.

4 Submission No. 361Prof T Campbell, p. 1.

Submission No. 323RT Branch of the Australian Medical Association, p. 6. SeeSukmission No.
4032 Mr C Francis QC, p. 3.

6 Submission No. 350NT Coalition Against Euthanasia, p. ee also foexample,Submission No.
351Q Australian Federation of Right tdfe Associationspp. 11-12;Submission No. 401®ustralian
Family Association, Tas. Branch, p.Qubmission No. 310®r J Santamaria, pp. 4-5.

7 See forexample,Submission No. 400&Knights of the Southern Cross (Essendon Branch), p. 5;
Submission No. 400%alt Shakers, p. Bubmission No. 401%/ictorian Association foHospice and
Palliative Care, p. 4Submission No. 452Zaritas ChristHospice, p. 2Submission No. 875@r N
Muirden, p. 5;Submission No. 11,85®r G Hodges, p. 1.

8 Submission No. 323 NT Branch of the AMA, p. 7See also foexample Submission No. 11,85r
G Hodges, p. 1Submission No. 875@r N Muirden, p. 5.



Constitutional and Related Issues Page 15

Anthony Fisher referred tthe Northern Territoryoecoming "a 'haverfior ‘death tourism' for
Australia and the world" due to the RTI Act.

3.9 Against this, it was said that the RTI Act was no differentdnyother Territorylaws
that would affect someonavho chose to travel to the Territory. Fexample, Ms Dawn
Lawrie argued: "If people come the Northern Territoryseeking totake advantage of our
euthanasia legislation, thepprove of thategislation — theyare exercising free will and no
impediment should be placed in their way".

3.10 It wasclaimed thatthe fact thateuthanasia was the subjectinfense interest and
debate irall parts ofAustralia made it a national issue requiring national resolitiSame

saw the RTI Act as having moral implications for the whole of Australia. The NSW Council of
Churches, foexample, referred tthe RTI Act as daw "which will dictate themoral ethic to

the entire nation of Australia®. The Caroline Chisolm Centre for Health Ethics referred to the
"inevitable flow-on effectfor all Australians becauséfe is devalued right across the
country"™® Dr Anthony Fisher believethat "the practice oéuthanasia in the Territory may
well have acorrupting effect ompublic attitudes and upon healthcare practice elsewhere in the

country"**

3.11 TheCommittee notes concertisat all Australian taxpayerwill be asked to fund the
use of the RTI Act througMedicare and insurance rebates #mwugh thefunding of the
education anémployment of healtivorkersparticipating in the use of th&ct. In relation to
the payment of Medicare benefitthe Committee notes the statement of kheister for
Health, the Hon DMichael Wooldridge, in June 1996 wwhich he saidhat theGovernment
"will not make availableregardless of thiegality of the procedure, thpayment of Medicare
benefitsfor euthanasia-related serviceés'Dr Philip Nitschke gave evidendat preliminary
consultations with the patients has assisted to uske RTI Act are covered hyledicare:
"The final event, as youmight call it — whenthe personactually does ask for thdethal
injection — is specifically excluded from remuneration from Medicdre".

9 Submission No. 456®r A Fisher, p. 18See alsdSubmission No. 323@oalition forthe Defence of
Human Life, p. 4 ("euthanasia tourism").

10  Submission No. 450Ms D Lawrie, p. 2. See also fexample,Submission No. 2390Mr B Howard,
p. 4; Submission No. 40581r C Friel, p. 2.

11 See forexample,Submission No. 4012/ictorian Association foHospiceand Palliative Care, p. 4;
Submission No. 402Mr M Sneddon, p. 3.

12 Submission No. 3128SW Council of Churches, p. 1.

13  Submission No. 402€aroline Chisolm Centre for Health Ethics, p. 2. See also for ex&uplaission
No. 4556 Queensland Advocacy Inc, p. 4 ("significant impact on the social value structure of the whole
country").

14  Submission No. 456®r A Fisher, p. 18.

15 House ofRepresentativediansard 27 June 1996, p. 3013. Under the legislation, the payment of
Medicare benefits is dependent thrat benefit being clinically relevanihe basis ofthe exclusion of
euthanasia fronbenefits isthe Government's assessment, supporteddwjce fromthe Australian
Medical Association, that euthanasia is not clinically relevant.

16  EvidenceDr P Nitschke, pp. 58-59.
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3.12 Some alscsaid that enactment of the RTI Actffected Australia's international
reputation;,’ or was a matter of international inter€sgr, by acting as a precedent, would
have impacts oversedslt was therefore seen aspeoper matter for th€ommonwealth to
legislate on.

3.13 Inaddition to the arguments based on the extra-Territwnphcts ofthe Act,some
focused on theainiqueness othe RTI Act. They madethe point that proposals faimilar
legislation had been rejected elsewhere in Australia and by major studisgas. Aumber
of grounds were theput as towhy the Territory shoulchot beallowed to enact &éaw that
was bothunique and seen to have extra-Territorial impacts. These incthdetinallness of
the Territory's population, that the Territory is dependieancially onthe Commonwealth,
thatits LegislativeAssemblyhas only asmall number of memberghat thelegislation was
enacted with undue haste andufficientconsultation, andhat the Act was passed byly a
single vote thirteen to twelvé? On the last point foexample,Mrs Christine Glassargued:
"This kind of legislation has been rejected everywhere eldeimworld, so how can 13 people

know better'®!

3.14 It was als@aid thathelack of a house of review ime Northern Territoryarliament
made it "entirelyappropriate that th€ommonwealth Parliameatct as a house of review for
controversial legislation such d@ke Northern Territory euthanaslaw which affects all
Australians ..."?

3.15 TheCommittee was toldhat analogies based ofStates rights" wereanot relevant
because the Territories wemet State$® As Mr Mark Sneddon, a senior lecturerlaw at
Monash Universityput it: "Consistent with thdesser autonomy ahe Territories and the
plenarygrant of power in s. 122 of the Constitution is a greegsponsibility orthe part of
the Commonwealth fothe laws and government dlfie Territories™* Mr Vincent Vandeleur
expressed theiew that theCommonwealth's possession tok power tointervene carried
with it an obligation to doso: "By not taking action to overrule the Act, theederal

Parliament will be seen to be approvitige radical social change whicthe Act brings

17 See for exampl&ubmission No. 166®rof G Phillips, p. 3Submission No. 30621r E Roberts, p. 10;
Submission No. 323Coalition for the Defence of Human Life, p. 4.

18 See for exampl&§ubmission No. 402Mr M Sneddon, p. 3.

19  Submission No3507, Queensland Right to Life, p. See also forexample,Submission No. 4009
Assemblies of God irAustralia, p. 18 (the NT "is setting the agenda, owly for Australia but for
much of the world")Submission No. 45298/rs E Lewis, p. 5.

20 See for examples iwhich some of these points weraised,Submission No. 78ZhristianMedical &
Dental Fellowship of Australia, p. Bubmission No. 312Dr P Markey, p. 3Submission No. 4030
Right to Life Australia, p. 10;Submission No. 4153Mr P Kamsma, p. 2Submission No. 8742
Archbishop K Rayner, p. 4.

21  Submission No. 314Mrs C Glass, p. 1.
22 Submission No. 323%estival of Light (SA), p. 10.

23 See foexample Submission No. 467Mr F GaffyQC, p. 2;Submission No. 49781r K O'Shea, p. 3;
Submission No. 994#rof. G Moens and Mr J Trone, pp. 1S4bmission No. 4003 RUST, p. 12.

24  Submission No. 402Mr M Sneddon, pp. 2-3.
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about"?®> Mr Philip Temple,who said he was a long-time Northern Territory resident, argued

that the statesghts argument had no substance &dadeally aback-door attempt to garner
support forvoluntary euthanasia by avoidirthe realissues involved irthat debate and
appealing instead to emotions of territorial patrioti$fn".

3.16 Some supporters Gommonwealth legislation relied on a legal viewtlué status of
Territories, and as a result gaitle weight to the argument thatonventions and political
practices shouldnhibit the Commonwealth from legislating. Evahose prepared tgive
greater weight tdhis argument nonetheless consideteat it had to give way irthe special
circumstances of the RTI Act. Fexample, Fr Frank Brennanoted inhis submissionhat the
Parliament:

does have the power to overrule a Territaw. Should it ever
exercisethat power? Only irvery rare circumstances: where no
State has similarly legislated; wherghe Territorylaw is a grave
departure from thdaw in all equivalent countries; where the
Territory law impacts onthe national social fabricoutside the
Territory; and where the Territodaw has been enactemdithout
sufficientregard for therisks and added burdens to @&n more
vulnerable citizens, especially Aborigines. This s@ich a
circumstancé!

3.17 The Committee was also toldhat it wasimpossible to have a law permitting
euthanasiathat contained adequate safeguards against its abusePat@ament had a
responsibility to prevent the Northern Territory from attempting the impogéible.

Arguments opposing the Bill

3.18 The Committee noteshat the Bill was opposed by the Governments and the
Legislative Assemblies dhe three Territories affectétl The opposition of thenembers of
Northern TerritoryLegislative Assemblyvas unanimous, although, asted in theprevious
Chapter, votes in théssemblyrelated to the RTI Act have bedar from unanimous.
Similarly, inthe ACT Legislative Assemblythe memberswere unanimouslyopposed to the

25  Submission No. 453Mr V Vandeleur, p. 2. See also for exam@apmission No. 30621r E Roberts,
p. 10; Submission No. 402@&Caroline Chisolm Centre for Healtthics, p. 2;Submission No. 8744
Maj-Gen D Francis, p. Bubmission No. 4529rs E Lewis, p. 5;Submission No. 4561 Young, p.
2.

26  Submission No. 350Mr P Temple, p. 2.
27  Submission No. 739%r F Brennan, p. 11. See aBweidence Fr F Brennan, pp. 208, 212.

28  Submission No. 861%/r B Sutherland, pp. 2, 2Gee also for examplBubmission No. 4826Mr F
Lee, p. 9;Submission No. 735%r P Limbers and others, p. 2.

29 Seethe Remonstrance from the Northern Territhggislative Assemblyand theresolution of the
Legislative Assembly of Norfoldsland presented to the Parliament on Q@tober 1996: Senate
Hansard 28 Octoberl996, pp. 4576-7%See alscsubmission No. 334WNT GovernmentSubmission
No. 4048 ACT Government;Submission No. 757Morfolk Is. Governmentand Evidence ACT
Government, p. 177.
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Bill (with one abstention), despite the facat its membersare far fromunanimous on the
merits of their Territory enacting legislation like the RTI Att.

3.19 The Committee also notes that at the 27 September 1996 Leaders' FoRnemiaes
of all the States supported the Territories' view thatGbmmonwealth shouldot legislate®*
Again, those present weneot supporting thepolicy of the RTI Act, but werexpressing a
view on which level of government in Australia should decide on the policy.

3.20 It was put to the Committee that Commonwealth legislation would be an
unprecedented breach of the conventions and practindsr-pinning self-government.
According to these, the Commonwealth dat and shoulchot interfere in matters ovavhich

it had transferretegislativepower to the Territorie¥. On this view, Territory residents had a
reasonable expectatidhat such interference wouldot occur,and enactment of thaill
would put this expectation at risk. The ACT Chief Minister, Ms Kate Carnell MLA, told the
Committee:

In a democratic society, conventiostabilisethe distribution of
powerand give citizens aaxpectation of whatay or maynot be
donewithin the political processThis bill erodespublic respect for
the existing distribution of powéf.

3.21 MrAnthony Macmichaelthe Chairman ofthe Darwin Branch ofthe CountryLiberal
Party, said at the forum in Darwin on 23 January 1997 that:

the Northern Territory ipolitically mature and it iour Rights of
the Terminally Ill Act. It is in ourbackyard; weare the people who
need to live with it. If we havgot it wrong, we should be the ones
to correct it. If we do not agreeith whatour electedmembers of
our Legislative Assembly have done withine convention of the
Westminster system then we shoslibw our result at theballot
box and let itall be done withinthe Territory under the
constitutional convention undewhich we were given self-
government 18 years agb.

3.22 MrNicholas Tonti-Filippiniresponded to the argument that Bik would undermine
the democratic rights of Territorians by saying:

to consider it democratic to withdraw the protection ofl&ve in
regard tolife itself for a vulnerable minority of citizens isot an
action of a genuine democracy. Democracgdsonly rule by the

30 Evidence ACT Government, pp. 180, 185.

31  Submission No. 1100asmanian Government, p. Submission No. 402@ueensland Government,
p. 1;Submission No. 874¥ictorian Government, p. 1.

32  Submission No. 334WNT Government, pp. 10-18ubmission No. 404ACT Government, pp. 7-8;
Submission No. 757Rorfolk Is. Government, p. 2.

33 See for exampl&ubmission No. 355®rs S Cavanagh, p. 3.
34  Evidence ACT Government, p. 179.
35 EvidenceMr A Macmichael, p. 112.
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people but also rule for the people. Respect foirttielability of
each individual member ofthe human family is a fundamental
premise of democracy.

3.23 Anumber of submissionseferred to the fact that theommonwealth had made no

move to disallowthe RTI Act within the six-month period providedor in the Self-
Government Act! It was suggested thdiaving failed touse the power provided under the

Act, the Commonwealth shouldot now attempt t@chievethe same result by going outside

the Act. However, the Northern Territory Government told the Committee it wwaud

opposed any use of the disallowance power, regarding such use as a breach of the conventions
relating to self-governmeni.

3.24 It was contended that tlexistence ofthe disallowance provision can be used to
support theview that Commonwealth intervention in relation to Territdggislation is an
ever-present ansalid option®® On this view,the Bill should be seen as no more than an
equivalent intervention, albeit by a different means.

3.25 No-oneidentified for the Committeeany case inwhich a withdrawal ofpower to
legislate hadccurred. Somsubmissiongeferred to theHuman Rights (Sexual Conduct) Act
1994 as if it constituted a precedent. However, the Committee rbégsAct imposed a
uniform national policy onall the Statesand Territories,not just on the TerritorieS
Moreover, it did not withdraw powers tegislate by amendintpe TerritorySelf-Government
Acts.

3.26 TheCommittee was tolthatalthough theBill was introduced with thstated purpose
of preventing euthanasia, it wouldt achieve this because it didt prohibit euthanasia in the
States, where more than 95 per cent offthstralian population livé: Mr Joseph Santamaria
QC responded to this view:

The purpose of th8ill is to prevent euthanasia tinose parts of
Australia for which the Commonwealth has clear legislative
responsibility andauthority on thasubject. If enacted, thgill will
achieve that purpogé.

36  Submission No. 4040r N Tonti-Filippini, p. 19.

37 See forexample,Submission No. 450Mr A Macmichael, p. 2Submission No. 310NT Voluntary
Euthanasia Society, p. 4.

38 See for examplBubmission No. 334B8T Government, p. 1&ubmission No. 35521rs S Cavanagh,
p. 3. See alskvidence Ms M Hickey MLA, p. 23.

39 SeeSubmission No. 3501&IT Coalition Against Euthanasia, p. 12 whindtesthatone of theways in
which Northern Territory legislatiomay be assented to involves a Commonwedithister: s.7(2)(b)
of the Self-Government ActThe submission arguethat this provides further evidencethat the
Northern Territory lacks some of the self-government rights possessed by the States.

40  Submission No. 334BIT Government, pp. 2, 1Submission No. 404&CT Government, p. 7.

41  Submission No. 404ACT Government, p. 9See also forexample,Submission No. 355Mrs S
Cavanagh, p. 3.

42  Submission No. 4054Mr J Santamaria QC, para. 69.
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3.27 Because iid not implement a national policfor all parts ofAustralia, theBill was

seen by its opponents dsgislation on a discriminatory andd hoc basis’®> The ACT

Attorney-General, Mr Gary Humphries MLA, tolihe Committee:"If it were part of a
national uniform scheme weould bemuchmore sanguinabout what ideingproposed, but
this is discriminatory against just two or three territorfés".

3.28 TheBIill was also criticised othe ground that th@arliament was deciding on it by
means of a "consciena®te". Somesaid this involvedhe unwarranted assumptitimat the
consciences of Parliamentariansre better than those of the Northern Territbegislative
Assembly?® Otherscriticised the implication inherent in overridinghe RTI Act thatfederal
politicians were more intelligent, knowledgeable or wiser than Territory“6nes.

3.29 Some opponents of tBél saw the transfer dégislativepowers to the Territories as
part of along-term trend towardgiving Territory residents theame democratic rights to
control theiraffairs aghoseenjoyed bythe residents of th8tates. Orthis view, enactment of
the Bil was seen as an anti-democratic reversal. Because it reducegawviees of the
Territories to legislatethe Bill was seen as increasititge gap between theelf-government
rights enjoyed by residents tife Territories and those of residents of States'” The Law
Council of Australiatold the Committedghat the Commonwealth shouldiot now seek to
derogate from the grant afelf-government, and by seeking to do so "wasecessarily
interfering in the internal government of the Northern Territdty".

3.30 Somesubmissionsaw enactment of thiill as anti-democratic irthat Members and
Senatorsfrom outsidethe Territory wereoverriding a law enacted byhe democratically
elected members ofthe Territory Assembly after extensivedebate, consultation and
Committeeinquiry.”® The ACT Government saithat enactment of th&ill would produce
"the incongruous situation. that theRepresentatives and Senators wihte in favour of it
will reserve to their owiStates the power tmake laws permitting euthanasiaaaty time,
while denyingthat power to the Territories jurisdictionsthat they donot represent® The
submission from the Northern Territory Government said:

43 See forexample,Submission No. 404ACT Government, pp. 4, 8, 1&ubmission No. 334NT
Government, pp. 19-20, 21, 23ubmission No. 46231r D Swanton, pp. 8-9Submission No. 7482
Humanist Society of WA, p. 4.

44 Evidence ACT Government, p. 181.

45  Submission No. 450Ms D Lawrie, p. 2. See alstubmission No. 401R\ustralian Federation &ids
Organisations, p. 5.

46 See for exampl&ubmission No. 45381r A Chapman, p. 3Submission No. 46281r D Swanton, p.
9; Submission No. 748Humanist Society of WA, p. 4.

47  Submission No. 404RCT Government, pp. 3-8ubmission No. 334NT Government, p. 20-21;
Submission No. 757 Norfolk Is. Government, p. Zubmission No. 875Ms M Wallace, p. 6. See
also Senate Standing Committee for the Scrutiny of Bilisit Digest No. 7/96, 18 September 1996, p.
6.

48  Submission No. 875Law Council of Australia, p. 1.
49 See for exampl&§ubmission No. 450Ms D Lawrie, pp. 1-2.
50  Submission No. 404&CT Government, p. 10.
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It is not to thepoint that themembers othat national Parliament
are elected by the people Afistralia to make lawfr Australians
generally, includingterritories. Once a grant o$elf-governing
powers to a territoryhas been made, thahe citizens of that
territory are entitled to expedhat theinstitutions and elected
representatives of thaelf-governingterritory will deal extusively
with matterswithin the grant of self-governmerfor thenational
Parliament taact contrary tahis legitimate expectatioconstitutes
a verydangerous precedent.ntay wellencouragenembers of the
national Parliament, elected from any part of Australia, to tthiak
if they donot like a territory law on anysubject, they cairfreely
override it, in total disregard of the grant of poweeady made to
thelegislature otthe territory and the representative institutions the
national Parliament has already establistied.

3.31 Thesubmission fronthe Norfolk Island Governmenhoted that theCommonwealth
had given undertakings twonsult wherever possible with it befdegislatingfor the Island.
However, itsviewswere not sought on tHgill, nor was itgiventhe opportunity tacomment
on it>* The Norfolk Island Government sdidat although it had no intention to legislate on
assisted termination dife, the removal of itspower to do so was "botpaternalistic and
patronizing and ... [ran] counter to all notions of effective Federafidm".

3.32 Another argument was that the Bill would prevent the Territories from deatmthe
topic in any form in the future, no matter what #merging needs ahe Community may one
day be and no matterhat laws the Statesnay enact on the topit. The Board ofSocial
Responsibility othe Uniting Church in Australia referred tbe RTI Actand saidhat theBill
"makesthe overly simplisticassumptionthat legislation on this subject can never have a
responsible role or purpose”.

3.33 The Northern Territory Governmesgidthat theimpact ofthe Bill, if enacted, could
not survive the grant of Statehood to the Territdfylts Solicitor-General explained the
reasoning:

The Euthanasia Laws Act would, on its present termsBil§ anly
apply to the existing Legislative Assembly of the Northern Territory
established undethe Northern Territory (Self-Government) Act
1978. On present proposals, if the Northern Territory was to
become a newState, thatlLegislative Assemblywould almost

51  Submission No. 334BT Government, p. 2(ee alsdSubmission No. 404ACT Government, p. 10
(a "regressive precedent'$ubmission No. 7244.aw Society of NSW, p. Zenactment of the Bill
"raises a serious issue of constitutional precededtipmission No. 3145Mrs J Peterson, p. 5.

52  Submission No. 757RNorfolk Is. Government, p. 2.

53  Submission No. 757RNorfolk Is. Government, p. 2.

54  Submission No. 334BIT Government, p. Zvidence ACT Government, p. 182.

55  Submission No. 221Board of Social Responsibility of the Uniting Church in Australia, p. 4.

56  Submission No. 3343NT Government, p. 7See alsdSubmission No. 3501&T Coalition Against
Euthanasia, p. 7, which agreed that the impact of the Bill would lapse upon the grant of NT statehood.
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certainly disappear, to be replaced by a SeateParliament under

a newState constitution. In th&vent,unlessthe Euthanasibaws

Act was to be amended (perhaps as part of the terms and conditions
of the grant of Statehooduchthat that Actcontinued to operate

on and fromthe grant of Statehood in respect of tiew State
Parliament and its legislatiygowers, then the Act would cease to
have anyfurther effect orthe Northern Territory upon the grant of
Statehood!

3.34 Several arguments wesaid to flow from this. Firstthe impact ofthe Bill on the
Territory could only be transitory. The Northern Territory Governmenttsaithchieving this
time-limited effectwas not worth thedamage done to thgrinciples of self-government.
Secondly, theeffect would be enduring othe othertwo Territories, although they had not
created the situation giving rise to the Bill.

3.35 Thirdly, some expressdtie view that theenactment of th&ill would complicate the
granting ofstatehood to the Northern Territdpgcause consideration would have tayben

to whether th&Commonwealth should, or undise Constitution could, prevent the n8tate
from having the legislative power to enact legislation like the RTPAct.

The possibility of national legislation

3.36 On 12Decemberl996, Senator Bokollins gavenotice in the Senate diis intention
to move the following motion:

That the Senate-

(a) is of theopinion that, because of théiscriminatorynature of
the provisions ofthe Euthanasia LawBill 1996, it should not
proceed to consider the measure further; and

(b) calls onthe Attorney-General an#inister for Justice (Mr
Williams) to have aralternativebill prepared and presented to the
Senate in a forrwvhich does notiscriminate againghe people of
any part of Australia and whichwould enablesenators to vote
according to their views otineissue of euthanasia @he basis of a
possible uniform, national approach to the isSue.

3.37 The Senate has not yet considered this motion.

57  EvidenceNorthern Territory Solicitor-General, Mr T Pauling QC, p. 257.
58  Submission No. 334BIT Government, p. 21.
59  Evidence ACT Government, p. 182.

60 See forexample,Submission No. 33495T Government, pp. 7, 20-21ul@mission No. 45Q3NSW
Council for Civil Liberties, p. 7Evidence Mr K Enderby QC, p. 225See alscEvidence Northern
Territory Solicitor-General, Mr T Pauling QC, pp. 256-8& a detailed response from a legal
perspective to whether the enactment of the Bill will impede progress to statehood.

61 SenateHansard 12 Decembet996, p. 7256. As noted in tipeeviousChapter, an attempt tmove a
similar motion by Rt Hon lan Sinclair MP in the House of Representatives was unsuccessful.
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3.38 TheCommittee received conflicting evidence whether the externalffairs power,
s. 51(29) of the Constitution, empowers tbemmonwealth to enact a national euthanasia
law.

3.39 Those whielievedthat theexternal affairppower would suppomational legislation
referredprimarily to article 6(1) of thelnternational Covenant o@ivil and Political Rights
(ICCPR).This article provides: "Every human being ltlas inherent right tdife. This right
shall be protected by law. No one shall arbitrarily deprived of his life."

3.40 Mr GeorgeWilliams, senior lecturer inaw at the Australian National University,
referred the Committee to an articleTihe Australianon 22 October 1996 iwhich he and

Ms Natasha Cica wrote: "It seems the Commonwealth could ... rely on articles of the covenant
[ICCPR] and use the external affairs power to enact a national euthanasia law".

3.41 When Mr Wiliams appeared before the Committee, he addresisisdissue in his
opening statement. He said that:

there are greaproblems withthe Commonwealth seeking to
legislate tocover the states agell asthe territories. However, in

this as well as in many other areas, the constitutional law is untested
and thefinal result is unclear... It could ... seek to regulate
euthanasia in thetates to dimited fashion by relyingperhaps on

the external affairs powewhich isuntested irthis aspect. think it

is morelikely thannot thatyou couldnot rely onthat power but,
again, it is untestedf.

3.42 The Attorney-General's Department told the Committee:

In our view, the externahffairs power wouldnot support aranti-
euthanasia measure. As ih&ernational law stands #te moment,

there is no international customalgw which obligesstates to
enact such anti-euthanasia laws. There is no express treaty
provision which deals with euthanasia,asty lawwould have to be
argued on thdasis of an application die right tolife in article 6

of the International Covenant ddivil and Political Rights. It is
clear from the travaux preparitoires, the preparataoyks, that it

was not intended at the time to cover euthanasia. It was regarded as
too hard an issue for the international community to deal%ith.

3.43 Father FrankBrennan also commented dhe possibility of a national law on
euthanasia supported by the external affairs power:

You might raise somesoteric arguments about teeternalaffairs
power and whether onot euthanasia is contrary to international
law. ... Clearly, toargue that theaking of a person'ife at their
request is an arbitrary taking life is avery long bow. Even with

62  EvidenceMr G Williams, p. 210.

63  Evidence Attorney-General's Department, p. 213ee alsoEvidence Mr G Williams, p. 213-14;
Submission No. 402Ms A Twomey, p. 12-14.
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the exigencies of international lawhat would be avery big ask.
Therefore, | danot think that under thexternal affairpowersuch
a law could be passéd.

3.44 Professor George Zdenkowski prepared a paper foHuhgan Rights and Equal
OpportunityCommission which examinethe relevance of international human rights law to
euthanasia issues. He considered whetherRifie Act was contrary taarticle 6(1), and
concluded:

it is arguable(but by nomeansclearcut) that thdegislationdoes
not violate article6(1) ICCPR (or any of its other provisions),
given its very limited scope and extensive statutory safegfrards.

3.45 TheCommitteenotes, however, that if a State were to ethegislation likethe RTI

Act, the Commonwealth could attempt to frustrate its operation by piecemeal application of its
constitutional powers. Th&€ommittee was toldthat amongst thepossibilities that the
Commonwealth could exploare: the use of the corporations power to prevent corporations
having anyrole in theStateschemethe use of the appropriations powelitoit remuneration

to doctorsacting under thescheme; anthe withdrawal of the Medicare provideumber of

those doctor§®

3.46 The concerns dfboriginal people about the RTI Act are addressed below.Stade
enactedegislation likethe RTI Act, theCommonwealth might wish tensure that itlid not
impact on Aboriginals. The Committee was ttihét s. 51(26) of the Constitution, the race
power, would enable the Commonwealth to legislate to prevent this ifpact.

64  EvidenceFr F Brennan, p. 208.

65 G ZdenkowskiThe International Covenant on Civil and Political Rights and Euthanasia: A Report to
the Human Rights and Equal Opportun@pmmission Octoberl996, p. 27 See alsd&ubmission No.
4524 Dr M Otlowski, p. 17("in order to be meaningful, theght to life must be aright which is
capable of being waived").

66  EvidenceMr G Williams, pp. 210-11.
67  EvidenceMr G Williams, p. 210Evidence Attorney-General's Department, p. 215.
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CHAPTER 4

LEGAL ISSUES

Introduction

4.1 Inthis Chaptethe Committee considelsgal issues arising froitme use of particular
terminology inBill. At thetime the Bill was referred to the Committee the concern witls
its possible impact othe Northern Territory'€Criminal Code. As theCommittee gathered
evidence it became cletirat this was at best a symptom of a maredamental concerthat
the Bill might create uncertainties due to the terminology it used.

4.2  Inreviewingthese matters the Committee was assisteadiice from officers of the
Attorney-General's Department whom the Attorney-Generadle available. They told the
Committee that as the Bill was a private member's bill, the Department did not have any role in
its preparatior.In assistinghe Committee, the Departmesdid it wasnot representing any
policy position in relation to the Bifiand it did not make a submission to the Committee.

Claims that the Bill would produce uncertainty

4.3 The use in th&ill of the phraséintentional kiling" gave rise to claimghat legal
uncertainty would result from enactment of the Bill. The following sections set out:

the basis of the claims that the Bill will create legal uncertainty;

an assessment of the extent of the uncertainty;

an assessment of the practical impact of the uncertainty created; and

a consideration of whether tiBal could and should be amended to reduce the
uncertainty.

The basis of the claims

4.4  TheBIll uses the terniintentionalkilling” in three places. The Territories atenied
the power tomake laws which permitthe form of intentionalkiling of anothercalled
euthanasia (which includes merk§ling) ...". However,they are expressly said to have the
power to legislate for:

(a) thewithdrawal or withholding of medical or surgical measures
for prolonging thelife of a patient butnot so as tgpermit the
intentional killing of the patient;

(b) medicaltreatment in theorovision of palliativecare to a dying
patient, but not so as to permit the intentional killing of the patient;

1 Evidence Attorney-General's Department, p. 197.
2 Evidence Attorney-General's Department, pp. 192, 197.
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4.5  Thus the scope of what tB#l denies and what it expressly allobsth depend on the
meaning given to "intentional killing". hvas put to theCommitteethat the phraseid not
have a clear, generally accepted meaning in the law. The phrase is not defined in the Bill.

4.6  Thelegalargumentghat theCommittee received became very technical and complex.
On oneview, that initself is evidencehat enactment of tha&ill will produce uncertainty.
What follows is of necessity simplified outline of the arguments and theajor points of
difference.

4.7 Inessence, thsssue was whether "intentionkilling” includes cases where doctor
takes action with the best of intentiqis avoid futile treatment or to optimigain relief) but
knows that the action will cause (or acceledaiee death of the patient.

4.8 Both the Northern Territory'slatural Death Act 1988and the ACT's Medical
Treatment Act 198&ermit doctors towithdraw treatment in some circumstancesen
though the doctor knows that death will result. In additionMbdical Treatment Act creates
a right for patients to receivelief from painand suffering tdhe maximumextent reasonable
under the circumstances. This may include cases where the drugs gipaim faliefmayalso
hasten death.

4.9 TheCommittee wagiven detailed argumentsat theBill would ormight affect these
Territory laws andcreate uncertainty over the scope of the Territqgp@ser tolegislate. For
example,the legal analysis annexed the submission fronthe ACT Government suggested
that, if theBill were passed in its present form, the AM&dical Treatment Act "would be
invalid in toto"> The ACT Government said:

We believethat thelegislation is sufficiently ambiguous as dceate
uncertaintyabout the operation ajur Medical Treatment Act in
the ACT. That is an aatesigned to reinforcthe protocols of the
palliative care practices in the territoryDoctors and nurses
involved in thisarea would undoubtedly be uncertabout the
application ofthelaw as a result of this legislation and woblel |
think, muchmorelikely to beinvolved in litigation of some sort as
a result of the passing of this federal &ct.

4.10 The Northern Territory Govanent's submission had opinions frdour Queen's
Counsel and an officer from its Attorney-General's Department appendedsubimssion
noted that experviews differed onwhether theBill would invalidate provisions in the
Territory'sNatural Death Act 1988 The Royal College of Nursing, Australia aithersalso

Evidence Royal College of Nursing, Australia, p. 164.

4 Attorney-General's Departmer@yiminal Law Division, "Briefing note orthe Euthanasihdaws Bill
1996", 10 December 199fara. 27states: "In relation to palliative care, it should be ndteat the
accelerating of death is, in the law of homicide in Australid Englandequivalent to the causing of
death".

5 Submission No. 4048 CT Government, p. 21.
6 Evidence ACT Government, p. 183.
7 Submission No. 334BIT Government, pp. 24-25.
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raised concernthatenactment of th&ill would lead tdegal uncertaintypver what matters it
affected”

4.11 However, th€ommittee also received legal opinions from Mseph Santamaria QC

to the effect that the Bill would not produce theuncertainty claimed bythe Territory
Governments$. His submissions were similar to the views of Mr Tom HughesQC.

An assessment of the extent of the uncertainty

4.12 A preliminary question iswhich body of law acourt would look to in order to
determine the meaning of "intentional killing" in the Bill.

4.13 Mr Santamaria stated:

In my submissionthe correct approach to interpretation of the
word "intentional” isthat, sincethe Bill deals with matterselating

to thelaw of homicide, it is a logicadtarting point to assuntbat
Parliament intendthat the wordintentional” when used ithe Bill
hasthe same meaning asdes in relation to thiaw of homicide.
When, as my earlier analysismonstrates, thimeaningresults in a
logical and coherent operation of th&ill consistent with the
intentions of its Parliamentargroponents, there is no reason to
depart from that interpretatidn.

4.14 Anuncertainty in a provision creating an offence of intentidaihg would be
resolved by applying the rule that uncertainty in a criminal statute is to be resolved in favour of
the accused. However, the Attorney-General's Departnaet that theBill is a part of a
constitutive lawnot acriminal statute, so there is nesumptiorthat "intentional” should be
interpreted narrowly> Mr Santamaria agreed with tHfs.

4.15 If thelaw of homicide is to besed, the question thamises of which jurisdiction's law
of homicidewould apply. The Committeput this to Mr Geoffrey Dabb othe Attorney-
General's Department who responded:

| think the only fair answer ighat it isuncertain. One caimagine
many different arguments beingrought fromdifferent directions

8 Submission No. 455ZRoyal College ofNursing, Australia, pp. 3-4Evidence Royal College of
Nursing, Australia, pp. 163-64, 169. See also for exanfplbmission No. 361Prof T Campbell, p. 1;
Submission No. 3758Mr G Williams, p. 1;Submission No. 453Ms N Cica, p. 2Submission No.
7305 Mr M Eburn, p. 7Submission No. 87581s M Wallace, pp. 3-5.

9 Submission Nos. 4504 and 4058& J Santamaria QC.

10 On 22 Octobet996, Mr Hughes QC provided an opiniontbe Northern Territory Government, and
this was attached to the Government's submission to the Committee.

11  Submission No. 40548ir J Santamaria QC, para. 57.

12 Attorney-General's Departmer@riminal Law Division, "Briefing note orthe Euthanasidaws Bill
1996", 10 December 1996, para. 31.

13  Submission No. 405481r J Santamaria QC, para. 57.
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about themeaning of 'intentional'. If it has @arrow meaning in a
particular jurisdictionwhich servesthe purpose of a party in
litigation, nodoubtthey will contendhat is theapplicableone. But

| would think the mere factthat the law of homicide varies
considerably as betweehe jurisdictions concerned is a reasonably
strong argumerdgainstsayingthat you simply go to what iheans

in the law of homicide.

Senator COONAN —Do | take it from that that what you are
really saying isthat the bill means different things in different
territories becausbhomicide lawsare different? Isthat sensible or

defensible — how would you see it?

Mr Dabb — No, | would havedifficulty with that proposition. |
think the bill must be read asmtending to prevent legislators
making certain kinds of laws anthat thatkind of law that cannot
be made ishe same inall jurisdictions. | think logicallyyou would

have to take that view.

Senator COONAN —It is a very difficultarea thoughisn't it? It is
not certain at all.

Mr Dabb — Yes. In other words, if one were to produce a draft
provision — | couldgive examples of provisiorthat might bevalid

or not depending orthe view taken ointentionalkilling — they
would either bevalid or not in the ACT or in the Northern
Territory. The result wouldhot bedifferent depending on where
they were enacted.

4.16 The question afhich jurisdiction's homicide law applies is of major significaooky

if there aredifferences thaare relevant to interpreting tmeeaning of "intentional killing". In

the Northern Territory, théaw on homicide is contained in i@riminal Code. Therelevant

law in the Australian Capital Territory and Norfolk Island is based largely on the common law.

4.17 TheCommittee receivediffering views onwhether the Northern Territor@riminal
Codeexcluded consideration of common law principles and cases iartgas The vievirom

the Territory'slawyers waghat it did.*> Opinions from MrTom Hughes QC and Mr Joseph
Santamaria QC argudtiat a courtwould look to common law principles to resolve any
uncertainties in th€ode™® They concluded as a restliat thelaw as to "intentionakilling"

was the same in the Northern Territory as in a jurisdiction relying on common law principles.

4.18 The Attorney-General's Departmsatd: "It is a question of somélifficulty whether
the law of homicide under the Code is materially different for present purposes from the law of
homicide in an Australian common law jurisdictidh.FMowever, itsaidthat"it seemslikely"

14  EvidenceAttorney-General's Department, p. 205.

15 See for example opinion of the NT Director d?ublic Prosecutions, Mr Rex Wild@C, 280ctober
1996, p. 2; and the Memorandum of Advice prepared by Mr Jack Karczewski, 28 October 1996, p. 1.

16 Advice of Mr T Hughe®f)C, 220ctoberl1996, para. 7Submission No. 4504&r J Santamaria QC,
paras 13-18.

17 Attorney-General's Departmer@riminal Law Division, "Briefing note orthe Euthanasidaws Bill
1996", 10 December 1996, para. 35.
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that theHigh Court would not regard the Code a&xcluding allreference to common law
principles’®

4.19 The question gbossible differences betwedhe law on "intentionalkilling” in the
different jurisdictions largely reflectthe fact that thdaw in all Australian jurisdictions is
uncertain in the context a#nd-of-life medical decision-making. Mr Dabb thfe Attorney-
General's Departmenold the Committee’in our view there isalready a large amount of
uncertainty in the law in this area, because cases simply are not brdught".

4.20 Mr Dabb pointedout thatlaw enforcement authorities havet sought to test the
limits of the law and in some respetie law on end-of-life medical decision-makingsisnply

not being enforced’ As a result there are recisions of Australiacourts toprovide direct
guidance! There are aew decisions from overseas common law jurisdictions such as
England and New Zealand. It waenerally assumedhat these would béollowed by
Australian courts, but some questioned this assumption.

4.21 The Attorney-General's Departmerttted thatEnglish cases refer to a rulihat a
doctor caring for a dying patientay lawfully administer pain-killingdrugs despite the fact the
he or she knowthat anincidental effect of doing swill be to shorten the patientlge. The
Department said "it is uncertain whether the adestateds part of thdaw in all common law
jurisdictions in Australia ... [and a] degree of further uncertainty exists @edejurisdictions
..." 2 The Department said the rule were to badopted heré'which seems probable as to
general principle, if uncertain as to reasoning or detaidihyuncertainties would nonetheless
remain on matters of significant detil.

4.22 Against this background of uncertaintyhe ewdence presented tthe Committee
indicated that there are two sepanat®y/s of categorising "intention" ttne law of homicide, a
wider and a narrower one. The wider dreats a death that iesreseen as certain as a death
that is"intended". The Attorney-General's Departmexgplained:“the intentionsufficient for

18 Attorney-General's Departmer@riminal Law Division, "Briefing note orthe Euthanasidaws Bill
1996", 10 December 1996, para. 37. See Bisdence Attorney-General's Department, p. 199.

19  EvidenceAttorney-General's Department, p. 193 and similarly at pp. 200, 202.

20 Evidence Attorney-General's Department, pp. 203, 286e alsahe Opinion of the NTSolicitor-
General, Mr T Pauling QC, 16 September 1996, gESery inquiry of substancéasfound a huge
"grey area" where now doctors roam unsupervised by the law".

21 Attorney-General's Departmef@riminal Law Division, "Briefing note orthe Euthanasidaws Bill
1996", 10 December 1996, paras. 5, 13. SeeSalbmission No. 4528Dr M Otlowski, p. 3: "as a result
of theserious discrepancies which exigtweerthe legal principlesind thelaw in practice, there is no
established legal precedent with reference to which medical decisions in respatir@dl patients can
be made and evaluated".

22 Seekvidence Northern Territory Solicitor-General, Mr T Pauling QC, pp. 8, #86n example of the
view that Australian law is increasingly diverging from English common law principles.

23  Attorney-General's Departme@timinal Law Division, "Secondriefing note on the Euthanadiaws
Bill 1996", 14 February 1997, p. 1 (emphasis in origindge also for exampl8ubmission No. 4048
ACT Government, p 18 which notésatrelevant Englistdecisions on doctor-assisted suicide have yet
to be followed in Australia and states that they cannot be held to be the law in the ACT.

24 Attorney-General's Departme@timinal Law Division, "Secondriefing note on the Euthanadiaws
Bill 1996", 14 February 1997, p. 1.
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murder encompasses both an intentiokiloand an intention to do aactwhile foreseeing
that the death of another will be a probable result".

4.23 The Department drew tl@mmittee's attention to §.2(3) in theSchedule to the
Commonwealth'€riminal Code Act 1995which isnotyet in force.This provides: "Aperson
has intention with respect to a result if he or sigans to bring iabout or is aware thatwill
occur in theordinary course of events". Mdabb toldthe Committeahat this definition "is
the one on which — in relation to Commonwealth statutes, in any event — we #sswoarts
will interpret intention or intentionally ..2°

4.24 The narrower approach'iatention” argueshat there aréwo distinct categories. As
Mr Santamaria Q@ut it: "the High Court has distinguishetivo mentalstatessufficient for
murder: (1) intent to kil or cause grievousbodily harm; (2) knowledge of likely
consequences”.Only the former constitutes "intention" on this approach.

4.25 MrSantamaria dichot agree that thdefinition inthe Criminal Code Act 199%vould
be relevant. He pointedut thatthe Code will nottome into general operatiamtil the year
20002 and in themeanwhile"the definition of 'intentionthatappliesfor the purposes of most
Commonwealthcriminal statutes is theommon law definition®? He noted that the in the
discussionghat led to the Codedefinition it was acknowledgedhat the definition being
adopted was one that was broader than the common law pdSition.

4.26 Mr Dabb responded to Mr Santamaria on this point:

The purpose of the reference to tbeminal Code Act 199%vas

not to suggest that thaefinition of ‘intention' contained therein
governed of its own force thmeaning of ‘intentional’ ihe Bill.
Rather the purpose was to show tfistinction - that had been
adopted inCommonwealth legislation because it was a clear and
workable distinction - between dhe one hand acts donéth a

25 Attorney-General's Departmef@riminal Law Division, "Briefing note orthe Euthanasidaws Bill
1996", 10 December 1996, para. 27 (emphasis in original).

26  EvidenceAttorney-General's Department, p. 201. Mr Dabb also said: "In sothe sibmissions there
hasbeen a confusion between théa® notions of intentiorand recklessness. | do not suggést a
momentthat the phrase 'intentional killingrould encompass recklessne$hat is something quite
different.” (p. 201)

27  Submission No. 405481r J Santamaria QC, para. 30.

28 Section 2 of the Criminal Code Act provides:
Commencement
2.(1) Subject to subsection (2), this Act commences on a day to be fixed by Proclamation.

(2) If this Act does not commence under subsection (1) within the periogeafr&beginning on
the day onwhich thisAct receiveghe Royal Assent [15 March 1995], tommences othe first
day after the end of that period.

29  Submission No. 4054Mr J Santamaria QC, para. 7.
30  Submission No. 4054Mr J Santamaria QC, para. 9.
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moral certaintythat a result W follow and acts donewith an
awareness of a substantial risk that a result would fdflow.

4.27 TheBill refers to "intentionakilling of anothercalled euthanasia”. Givahe degree of
uncertaintythat surrounds themeaning of "euthanasia” it i®ot clearthatits use in theBill
assists in resolving differences over the interpretation of “intentional killing". Mr Dabb referred
to the possibility that "euthanasia” dichot covercases inwhich the doctor'sintention was
mixed — partly pain relief and partly hastening death.

If euthanasia is defined only as it istirat meaning — which | think
it probablydoes have here where yoeally desire the death; it is
not just a just a mixed kind of thing — then there is an arguthant
that doeshelp to support the argument that a narrowew is
given to intentional killing, but | think it is still very doubtful.

4.28 Thetwo approaches lead to different interpretations of “intentiitlalg” in the Bill.
As Mr Santamaria explained, on the approach he advocated, the Bill:

prevents thdegislature of a Territory fronmaking laws which
authorizemedicalpractitioners from taking stepghich they intend
will kill their patients; it doesot deprivethoselegislatures from
authorizing such conduct where it is knowrat one ofits likely
consequences is the death of the patiéacordingly, such a
legislature isnot deprived of power to enactany law which
specifies that a medicg@ractitionermay prescribe and administer
drugs for therelief of pain notwithstandingthat the medical
practitioner knows that it ikely (or evencertain) thathis or her
patient will de; however, thdegislature is deprived gbower to
enact alaw which provides that a medical practitioner may
prescribe drugs irder tokill his or her patient. Withdrawal of
treatment on the grounds that itfigile or burdensome is to be
similarly analysed?

4.29 In contrast, the approach suggested byAtt@ney-General's Departmeatvisaged
the possibility that the term'intentional killing" might have different meanings in different
clauses irthe Bill, and focused on thgossible uncertaintiereated by thelauses irthe Bill
relating to the withholding of treatment and topalliative care®® In this context, the
Department said that on its approach "it is reasonable to regard fallfitiéeng two cases] as
possible cases of intentional killing within the meaning of the Bill":

M administerghe treatment toelieve P's pain or distress knowing
that the treatmenill also shorten P'$fe but not desiring that
result (that is tosay Mwould take steps tavoid that secondary

31 Mr G Dabb, Attorney-General's Department, Letter to the Committee, 3 March 1997, p. 2.
32  Submission No. 40548 r J Santamaria QC, para. 31.

33 ie. to theproposed s. 50A(2)(and (b) of the Northern Territonself-Government Act as amended by
the Bill: see Mr G Dabb, Attorney-General's Department, Letter to the Committee, 3 March 1997, p. 1.
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result ifanywereavailablebut does nobelievesuch are or will be
available, given the intention to administer the treatment).

M administersthe treatmentnainly to relieve P's pain or distress
knowing that the treatmentill also shorten P'life and regarding
that result as aracceptable secondary consequenuet being
prepared to take steps to avoid it if any presented themgélves.

4.30 The Department also provided examples relating to the withdrawal of treatment.

Theremay well becases of withdrawal of life-sustaining measures
and of treatment in the course pélliative care where it could
reasonably be said that an intentiokdling of the patient had
occurred. Inrelation to withdrawal of measures, this is illustrated
by the intervenor who turns ttsystem off to endhe patient'dife
because the patient would be 'bett#ror the doctor who turns off
the system to aid gcompetent)suicidal patient. Regardless of
whether such conduct should be prosecuted,ribisinreasonable
to saythe intention was td&ill the patient, whether amot others
would prefer language such as 'end the patiesiffering’ or 'let
nature take its cours®.

4.31 Mr Dabb summed up the views put to the Committee:

Two views have emerged. Onetigat there is a broagheaning to
be given tothe expressiorintentional killing', in whichcase there
will be alarge areawithin which the legislaturesmay not legislate.
The otherview is that there is avery narrow meaning, in which
case there would be quite a small area, and that obviously of itself is
going to create uncertainty if tireeaning ofthat expression is not
specific.

Theview that wasput forward by thelepartment and wasdopted

by some others ithat theexpression 'intentionailling' probably
applies to situations where someah@es an acknowing that a
result will certainly follow fromthat act, asvell asthe situation
where the person does tlaet with the desire owish to bring
about that result. inight callthat the broadeview. Thenarrower
view isthatintentionalkilling only refers to cases where the person
doing theactreally wants and desires the result to ccabeut, and

of course here we atalking about the death of the patient. So the
guestion is: could a territomgw validly say, 'A medicapractitioner
may administertreatment for the purpose péin relief everthough

he or she knows that death will be a certain result of that act?'

Senator COONAN —Sorry to interrupt — or even probable?

34 Attorney-General's Departmef@riminal Law Division, "Briefing note orthe Euthanasidaws Bill
1996", 10 December 1996, paras. 32 and 28 (emphasis in original).

35 Attorney-General's Departmer@riminal Law Division, "Briefing note orthe Euthanasidaws Bill
1996", 10 December 1996, para. 31 (footnote omitted).
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Mr Dabb — This is where confusion arises, and ‘probable’ raises
other issues. | think even undehe broadview of intentional
killing, we would say that gperson who does an act forcartain
purpose knowing that it isforeseeing only a possibility or even a
probability, is probablynot intentionally killing. That would be an
extremelybroadview. | think suchconduct could be authorised by
territory legislature consistently witthe terms otthis prohibition.

But we areleft with thesetwo —the narrow compartment and the
broad compartment — and which is’it?

4.32 A further factomarises because in some cases whisgedeath was foreseen, the law
treats the condudéading to it as justified. Mr Santamadeew theCommittee's attention to
the following High Court observation R v Crabbe

not every fatalact donewith the knowledgehat death ogrievous
bodily harmwill probably result is murder. Thect may be lawful,
that is, justified or excused by law. Burgeon whacompetently
performs a hazardous buecessary operation isot criminally
liable if the patient dies, even if the surgeon foresiaat his death
was probablé’

4.33 The law may treat some actions in the palliative carevéihdrawal of treatment areas
as justified, even though in all other respects they woul@hbentional killing". However, any
attempt to state exactly what actions jastified leads back tthe general uncertainties in this
area of the law that have already been referred to.

4.34 Analysis of whether theBill would affectthe operation of the Northern Territory's
Natural Death Act and theCT's MedicalTreatment Act brought tbght uncertainties in the
meaning ofboth Acts® It is not proposed to traverse thecertainties here. It sufficient to
state that theffect of them is to render itnpossible to give an unequivocahswer to the
guestion whether enactment of tBd#l would affectthe operation of either or both of these
two Acts.

Assessment of the practical impact of the uncertainty

4.35 In noting thaliffering legal opinions orthe impact ofthe Bill, the Northern Territory
Government argued:

The important point to make tkat it is mosundesirableghat there
be any legaldoubt as to thevalidity or lawfulness ofacts or

36  EvidenceAttorney-General's Department, p. 200.
37  (1985) 156 CLR 464, 470.

38 On the uncertainties in the Natural Death Aste Attorney-General'Bepartment, Criminal Law
Division, "Briefing note on the Euthanadiaws Bill 1996", 10 December 199¢aras. 44-47. On the
Medical Treatment Actsee Attorney-GeneralBepartment, CriminaLaw Division, "Second briefing
note on the Euthanasisaws Bill 1996", 14 February 1997, pp. 2-Evidence Attorney-General's
Department p. 20@Bubmission No. 405481r J Santamaria QC, paras. 38-42.
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omissions dne in purporteccompliance withthe Natural Death
Act. The law onthe subject of death andiminal liability as to
death is complicated enough, and the additioanyffurther legal

uncertainty, no matter hovsmall, is difficult to justify. It is
submittedthat theEuthanasia LawsBill, if enacted, wouldjive rise

to considerable legal uncertainfy.

4.36 The ACT Attorney-General, Mr Gary Humphries MLA, made a similar point:

| would simply say to members of this committeat, whatever the
committee's viewsabout thelegislation, it is essentiahat they

make laws whichare precise and understandabtam their very

outsetand not leavethe territories in the position afot knowing

exact‘!%/ whathe parameters and tleffect ofthe legislationare on

them:.

4.37 Against this ighe fact that there iglready a higldegree of uncertainty in this area of
law. It apparently causes no practical problenw,least due to the fa¢hat thelaw is not
actively enforced. It might readily be argued that the enactment of the Bill will not alter this.

4.38 Forexamplethe Territories areesponsibldor bringing prosecutions. If theffect of
the Bill was thought by a Territory prosecutoritwalidate a provision conferringrotection
on a doctomcting in a palliativeeare or treatmenwithholding case, it wouldalways beopen
to the prosecutor simply not to prosecufenversely, ithe Territory wanted to test the law
so as to resolve uncertainties, test prosecutions might be brought on admitté&d facts.

4.39 However, ittan be arguethat theuncertaintythat is generated by thaill is of a
different and morssignificant kindthan thatcurrently existing inthat it involves powers to
legislate,not just uncertaincriminal laws. Mr Dabb ofthe Attorney-General's Department
commented on this aspect of the uncertainty caused by the Bill:

| think the maindifficulty with it is that it is in a constitutivetatute
that deals with the powers oflegislatures to make laws. If
legislaturesare going tdegislate in thisarea, the uncertainty of the
expression wilcreate doubt about whether thdaess are in force
or notflznd howthey should be applied@hat is thedifficulty | see
with it.

4.40 However, at theisk of oversimplification,the effect of uncertaintyabout Territory
powers tolegislate is to allovihe (admittedly somewhat uncertain) common law principles to

39  Submission No. 334BIT Government, p. 25.
40 Evidence ACT Government, p. 185.

41 Attorney-General's Departmef@riminal Law Division, "Briefing note orthe Euthanasihdaws Bill
1996", 10 December 1996, para. 57. See Bisdence Attorney-General's Department, p. 206.

42  Evidence Attorney-General's Department, p. 203.
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prevail, either directly or by using them to assist in interpretiimginal statutes? This might
be thought acceptabtiventhat New SoutiWales and Tasmani&r example, continue to
operate with these principles.

4.41 On the other hand, tBdl would leavethe Territories with uncertaipowers toclarify

the present law. The course jaflicial decisionsnterpreting this lawmay create a need to
legislate. The Committee notes the point made by Mr Dabb about the present law: "If there are
test cases it mightlemonstrate perhaps surprising, perhaps unwanted, aspects lafvithe
which might give rise to the need for further legislative amendrient".

4.42 The Committee notes that if this happens, there is at Ipassiailitythat it will fall to
the Commonwealth Parliament to dbe legislating, becaustihe combined effect othe Bill
and the judicial decisions might be that the Territories lack the power to do so.

4.43 Alternatively, it may lead to dispute betweathe Commonwealth andhe Territory
involved as towhether omot theTerritory hasthe legislativepower to remedy the situation.
The Attorney-General's Department also pointed that if, after the Bill comes into
operation, Territory authorities expressedlifierent view about theeffect of it from that
taken by Commonwealth legislatocsgmmunity uncertaintgould be created about how the
law was to be applie.

4.44 TheCommittee noteshat if there arecases of genuindoubt, thenCommonwealth
legislation will be the only safe solution.

Should the Bill be amended to reduce the uncertainty?

4.45 TheCommittee considered whether theeaning of "intentionakilling” could be
clarified inthe Bill. As indicated above, Mr Santamatielievedthat themeaningwas clear.
He therefore argued that "any furthdsfinition would be superfluous and would risk clouding
what is at present a clear positidh".

4.46 The Attorney-General's Departmedid not consider the meaning was clear.
Accordingly the Committee asked Mr Dabb how the Bill might be improved. He replied:

On the particular point — and | anot making this as &oncrete
proposal — of the scope ainlawful killing, it would be alittle
clearer to me if it said 'doest permit conduct for the purpose of
killing the patient’. 'Purpose’ to me would be a clea@d. That
hasgot anambiguity, which ishere inany event, which is what
about multipurpose acts? What if the purpose of the aciidy to

43 See Attorney-GeneralBepartment, CriminaLaw Division, "Briefing note orthe Euthanasidaws
Bill 1996", 10 December 1996, para. 33 (ACT withdrawal of treatmpaty. 34 (ACT palliative care),
para. 51 (NT withdrawal of treatment).

44  Evidence Attorney-General's Department, p. 193 and similarly at pp. 200, 202.

45 Attorney-General's Departmef@riminal Law Division, "Briefing note orthe Euthanasidaws Bill
1996", 10 December 1996, para. 57.

46  Submission No. 405481r J Santamaria QC, para. 51.
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relieve painput the persomdministeringthe treatmenthinks it is
also quite a good outcomleatt this persorwill not wake up in the
morning?

Senator COONAN —Could you say 'sole purpose'?

Mr Dabb — That is clearer, but think we canall imagine how
mixed purposes would be suggested or contt be disproved.
How could it ever be proved in@iminal case that aefendant did
not have at least a partial purpose of achieving this objective?

Senator COONAN —Maybe it could be 'main purpo$é'.

4.47 TheCommittee noteshat Mr Dabb said he wasot necessarily advocatingpat the
amendment he identified should be made:

Beyond pointing tahe particuladifficulty — | certainly thinkthere
is a difficulty — I would not necessarilysuggest thasomething has
to be done about it. There ar@anyareas irlegislation wherdairly
vague and imprecise expressiame used and theourts ardeft to
apply them in a sensible wéy.

4.48 Mr Dabb later commented:

there may be advantage in trying to maktée language more
precise — that might improve it but it would be arexercise of
somedifficulty and you would need to be precileout the result

you wanted taachieve and confidenbat you weramproving the
language. If the answer ihat the proposer of théill or the
draftsperson does not really think they can do much better than this,
thenmaybethey stop at gpoint where there is a certain amount of
uncertainty, and it is a matter for people who considerbihe
whether they are prepared to pass the bill on that Basis.

449 The ACT Attorney-General, MAumphries, was asked ke Committeewhy he
thought that the term wawt defined inthe Bill. He replied: "I suggest it isery difficult to
define what 'intentional killing' means”.

4.50 Fr FrankBrennan offered an amendmenbife were thought to beecessary to avoid
uncertainty:

| do not think a law of this sort can dispel all the doubts that exist in
all the different jurisdictiongbout thekey elements of criminal law.

If there wereanyreal concerrabout that, khink that could radily

be remedied byfpr example, adding a clausEpr the avoidance of

47  EvidenceAttorney-General's Department, p. 202.
48  EvidenceAttorney-General's Department, p. 204.
49  EvidenceAttorney-General's Department, p. 204.
50 Evidence ACT Government, p. 185.
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doubt, this act has no effect on various acts,’ and you cdisid
them — the Natural Death Act, the Criminal Code Act et cétera.

451 TheCommittee noteshat thedifficulty with this suggestion ishat aspects of the
Northern Territory's Natural Death Act and tA€ET's Medical Treatment Act aresimply
unclear. This was referred @bove. Mr Santamariexaminedthe ACT Act andnoted the
uncertainties. He observed:

if the Act doesallow directions made witthe intention obringing
about death, eglirections to withdraw treatmemthich is neither
futile nor burdensome from incompetent patiemtsorder to Kkill
them,then theBill would invalidatethe use of such directions. In
my submission, thisrould be a desirable and welcommgeration of
the Bill; moreover, it would be consistent with its objective of
prohibiting the legalisation of euthanasia by Territory legislatiires.

452 TheCommittee noteshat if the Bill were amended so as to presemye Medical
Treatment Act it would risk preservirspmethingthat permitted actions contrary to thrain
aim of the Bill. Furthermore, itmight add further uncertainty to thmeaning of "intentional
kiling". A court might assume that whahe preserved Actsllowed wasnot within the
meaning othe phrase. As a result of the drafting deficiencies in the Autsmightgenerate
confusion rather than add certainty to the interpretation of the Bill.

Operation of the "for avoidance of doubt clause”

453 The amendentsthat theBill would make tahe Northern Territonself-Government
Act include a clause headed "application” (Schedule 1, cluséhis providesthat "for the

avoidance ofioubt” the RTI Act'has no force or effect as a law thie Territory" except as
regards things done before the Bill comes into force.

454 TheCommittee assumes thdte doubt the drafter of thBill was addressing was
whether theremoval of apower tolegislate voided laws already enacted uritiet power
with retrospective effect or only from the date the power was removed.

455 TheCommittee hadwo concerns abouthis clause. The first was whether it was
effective to achieve itstatedaim. The second was due to the fact that it refealgt to the
RTI Act.

4.56 Inrelation to thdirst concernthe Committeenoted acomment made bthe majority
of the High Court in th€apital Duplicators Casé 1992 that the Parliament

has nopower under the [ACTPBelf-Government Act talisallow
any [excise] duty imposed by [an enactment dfp Legislative
Assembly; the Parliament must, if itwishes to override the

51 EvidenceFr F Brennan, pp. 211-12.
52  Submission No. 405481r J Santamaria QC, para. 41 (emphasis in original).
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enactment, pass a new law to achieve that result. It cannot repeal or
amend the enactmetit.

4.57 This can be read as sayititat theCommonwealtidoes not have the power doectly
repeal a Territory law. The Committee asked if the bare statemeause 2 of Schedule 1 of
the Bill that a Territory law has "no force or effect” might be construed as an atterapetd
thatlaw, and as such therefoirgeffective. The Attorney-General's Department sthat the
clause would be effectivé.

4.58 The result of enactment of tBél would thereforeseem to be to leawhie RTI Act
lying dormant orthe NT statute book. It would revive if tiBal were to be repealed. It might
also revive were the Northern Territory to becom®tate.This would depenan, amongst
otherthings, the preciskegalmethod used to makbelaws ofthe Territory continue in force
as the laws of the new State.

4.59 On the second concern, Bemmittee notethat theprovision avoidsloubtonly with
respect to the RTI Act. Earlier in this Chapter, the Committee noted that there was uncertainty
whether enactment of the Bill would affect other legislation.

53  Capital Duplicators Pty Ltd v Australian Capital Territofl992) 177CLR 248, p. 283 Brennan,
Deane and Toohey JJ (emphasis added), p. 284 Gaudron J agreeing.

54  Evidence Attorney-General's Department, p. 199.
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CHAPTER 5

ABORIGINAL ISSUES

Introduction

5.1 When referringthe Euthanasia LawBill 1996, the Selection oBills Committee
recommended and the Senate agreed that this Committee inquire imépartcon thempact
on, and attitudes of, the Aboriginal community to the Rights of the Terminally Ill Act.

5.2  Several submissions maintaintcht theEuthanasia Law8ill 1996 should be passed
because the Act it seeks itovalidate,the RTI Act,has an adverse impact dre Aboriginal
community in the Northern Territory.

5.3 It should benoted that the 199tensus records a Northern Territofyporiginal
population of 39,926, being 23 per cent of the total Northern Territory population of 175,836.
Many aborigines live in remote communities.

5.4 Inthis Chapterthe Committeereviews evidence it received dhe impact on and
attitudes of the Aboriginal community. In particular the Committee will address the following:

Aborigines and the RTI Act;
Aboriginal attitudes to euthanasia; and
impact on Aborigines and in particular theiillingness to accessmedical

services.

Aborigines and the Rights of the Terminally Ill Act

5.5 TheCommittee heard evidence time development of thiegislation inthe Northern
Territory and the extent of thavolvement of Aborigines in thiprocessSubmissions raised
concerns about:

consultation and the legislative process;
the education campaign conducted following the enactment of the legislation;
possible misinformation; and

the application of the legislation to Aborigines.
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Consultation with Aborigines during the leqislative process

5.6  The proceskading tothe enactment of the RTI Act wagscribed in Chapter 2. In
relation to the question of consultation walboriginals at this earlystage, Mr Perron, the
sponsor of the Act, advised the Committee:

| did not seelout Aboriginal spokespersons or elders to discuss the
proposal with. | introduced it intparliament as a privat@member
relying on the basis that it would be a hotly debated sulbjasing
relatively smallelectorates, as territorylLAs do, | believedthat
individual membersvould consult their electorates abdng their
electorates’ views back.

5.7  Debate on thkill was adjourned ttMay 1995 pending eeport by a selct committee
of the Legislative Assemblythe ‘NT Select Committee’). Before the NT Sel@immittee
began its hearings it sent information relating taniggiiry and theRTI Bill to all Aboriginal
communities inthe Northern Territory. It also offered teisit individual Aboriginal
communities. The NT Select Committeeheld hearings in Darwin,Alice Springs,
Hermannsburg, Tennant Creek, Katherine, Yirrkala, Nhulunbuy, Milingimbi and Rguiu.

5.8 The NT Standing Committee heard evidence that:

(1) concepts otuthanasia and suicideere unfamiliar to Aborigines, and the
people of Hermannsburg for instance had no words for them in their language;

(2) howeverold people who are ready the may stopeating and drinking, at
least after consultation with their families;

(3) thedifficulty with a person providing assistance to make a patienis
that, whatever the assister's intentions, they could be viewed as an instrument of
sorcery or payback in the larger picture, and possibly as a murderer;

(4) as a resulteuthanasia could result in payback against a pegsong
assistance or otherwise involved, such adoator, relative, interpreter or
person signing a prescribed form on behalf of the patient;

(5) euthanasia was regarded at least by somanaslly, ethically and
traditionally wrong;

(6) hospitals were often feared or regarded as culturally alien;

(7) there was a risk that Aborigines would fear that they couldllbd without
their consent, which had the potential to deter them from attending hospital;

1 EvidenceMr M Perron, p. 37.

2 NT Legislative AssemblyThe Right of the Individual or the Common Goodd@&port ofthe Inquiry by
the Select Committee on Euthanasia, May 1995, vol. 1, p. 2.

3 NT Legislative AssemblyThe Right of the Individual or the Common Goodd@&port ofthe Inquiry by
the Select Committee on Euthanasia, May 1995, vol. 1, p. 3.
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(8) English is aourth orfifth language for somAborigines inthe bushgiving
rise to obvious difficulties with communication and education.

5.9 During the Legislative Assembly'ssubsequent consideration of the RBIl an
amendment waagreed to that requiredgmalifiedinterpreter (withlevel 3accreditatiorfrom
the National Accreditation Authority for Translators dnterpreters) to be present where the
medical practitioner and the patient did not share the same larfguage.

5.10 In voting on the RTBIll, the thenMemberfor Arnhem, a traditional Aborigine oted
in favour of the bill. The Member for Arafura, Mr Rioli, also Aboriginal, voted against the bill.

5.11 As noted in Chapter 2, there wadetay fromthe date the Act was passed on 25 May
1995 until itentered into operation onJuly 1996. Shortly after th&®TI Bill was passed a
working party comprising officers dhe Northern Territory Attorney-General’'s Department
and Territory Health Services was established. It was requirest, alia, to develop and
recommend a community education progfam.

Education campaign

5.12 The submission of the Northern Territory Government advised:

Territory Health Services wagven responsibilitfor the education
program [relating to th&kTI Act] in February1996. All formal
components of the Rights of th&erminally Il Community
Education program with the exception of #eoriginal education
program were completed at end November 1996. Alhariginal
education program is scheduled to complete ofspdil 1997. A
budget of $297,455 was approved by the Government aribisof
amount, $110,000 was devoted tiforming Aboriginal
communities and Aboriginal healtltare workers about the
legislation, with particular emphasis on its voluntary nature.

5.13 Two groups wertormed to advise othe implementation othe education program:
an Advisory Grougwith a general communitgducation brief) and aAboriginal Education
ReferenceGroup. The latter wagsormed in April 1996and chaired bythe Chief Health
Officer, with 20 members drawn from the following organisations:

Green Ant Research, Arts and Publishing
the Aboriginal Development Unit
the North Australian Aboriginal Legal Aid Service

4 NT Legislative AssemblyThe Right of the Individual or the Common Goodd@&port ofthe Inquiry by
the Select Committee on Euthanasia, May 1995, vol. 1, p. 22 ff.

5 NT, Parliamentary Record (Minutes25 May 1995, p. 275.
6 Submission No. 334BlT Government, p. 27.
7 Submission No. 334BlT Government, p. 32.



Page 42 Chapter 5

Wurli Wurlinjang Health Service

the Aboriginal and Islander Medical Support Services
the Office of Aboriginal Development

the Faculty of Aboriginal and Islander Studies

the Tangentyre Council

the Territory Health Service and

the Attorney-General’'s Departmeht.

5.14 Mr Chips Mackinolty of Green Ant Researdkts andPublishing(‘Green Ant’) was
appointed to devise akboriginal education program. Mr Mackinolty tothe Committeg¢hat
he had workedavith a number of Aboriginal organisatiobstween 1981 and 199@cluding
some time as a research officer and journalist thighNorthern Landouncil; since 1990 he
has been self employed, principally as a consultant in relation to Aboriginalissues.

5.15 The primary object of the education program was described by the Chief Health Officer
of the Northern Territory, DiShirley Hendy, as being tprovide unbiased and factual
information on euthanasia to Aboriginal communities.

5.16 In mid-1996 Green Ant began meeting wifkboriginal community and health
organisations in the Territory, and the Northern Territory Governmesaobsnission to the
Committee advisedhat information sessionsvere conducted in 21 locations across the
Northern Territory. MrMackinolty gave evidencéhat educatiorsessions were conducted
face to face, with a male and female interpreter. Whpp@opriate, separate sessions were
held for males and femalés.

5.17 Mr Mackinolty told the Committeeghat approximately800 Aboriginesattended the
education sessiori$.The Northern Territory Government advidédt as aDecember 1996,
the Tiwi Islands,PortKeats and Daly Rivers areagre themain communitiesot visited by
Green Ant;thosecommunities wished to defer educationtil the fate of the RTI Achad
been determined by the Senate and, if relevant, igje Cburt. As atDecember 1996 written
and audio material was the process dbeingtranslated into 2#\boriginal languages, with
tapes to be distributed to health clinics, community councils and Aboriginal media dtitlets.

5.18 MrMackinolty submittedeports to theéAboriginal Education Referenc&roup dated
3 June, 28 June, 9 July, 23 July, 19 September and 9 October 1996. The reports stated:

Aboriginal opposition to the RTI Aatas near universaf;

8 Submission No. 334BlT Government, p. 34.
EvidenceMr C Mackinolty, p. 153.

10  EvidenceDr S Hendy, p. 12.

11  EvidenceMr C Mackinolty, p. 152.

12  EvidenceMr C Mackinolty, p. 152.

13  Submission No. 334BlT Government, pp. 37 and 38.

14 Mackinolty C, Report to Aboriginal Educatidreference Grouglated 28 June 199@®Rights of the
Terminally lll Act Education Program, p. 1.
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Despite continuing education, Mr Mackinolty has been concethad the
availability of euthanasia, taken with the fears it engendered, had the potential to
damage the hard-won reputation of the Territory Health Service among the
Aboriginal population?

There had been sonmsstility to the education team fromon-Aboriginalclinic
staff, and at least one case of ‘active obstructionism’. One cehisdfalian
community health service hadoycotted ameeting, although it had sent a
representative to a subsequent meefirayd

In later stages of theampaign some previously hostile Aborigimgbups had
become more receptive, and there wageauine interest from healthorkers
and community leaders imding out exactly what was itthe legislation and a
widespread community desire ‘to at least know what is itetiislation’, despite
a distaste for it content.

5.19 MrMackinolty gave evidencéhat he wasconfidentthat most of the 80@borigines
who attended the Green Ant educatg@ssionsinderstood thaguthanasia was voluntaty.
However, even though hpersonally supportedhis own right to euthanasia as a non-
Aboriginal, hisexperience in conductindpe educatiorcampaign hadbroughthim to favour
the repeal of th&RTl Act because of its potential teter Aboriginal people from seeking
prompt medical attentioh.

5.20 The Committee also received evidence that one Aboriginal organisation chagas$o
little as possible to their constitueneypouteuthanasia, fearinthat education, rathehan
clearing up confusion, would only intensify existing fears:

[The Board of theAnyinginyi Congress] decided to have nothing to
do with publicising or explaininghe bill, because we could not
afford to be associated with tidl. There wastoo much risk of
causing people to not turn up to the clinic as regufdrly.

5.21 TheCommittee was also advisdtht, everwhere there hatleen educatioabout the
RTI Act, the essentialamay not have beerully understood,especially when conveyed in
English:

To talk to Aboriginalpeople,especially Aboriginal buspeople, in
white man’s language, and &xpect us to understarsbmething

15 Mackinolty C, Report to Aboriginal Educatidteference Group dated 28 Jub@96: Rights of the
Terminally Il Act Education Program, p. 3.

16 Mackinolty C, Report to Aboriginal Educatid®eference Group dated 2ily 1996: Rights of the
Terminally Ill Act Education Program, p. 1; Mackinolty C, Report to Aboriginal Educ&ieference
Group dated 9 July 199Rights of the Terminally Ill AcEducation Program, p. 2.

17 Mackinolty C, Report to Aboriginal Educatidteference Group dated 9 Octold€96: Rights of the
Terminally lll Act Education Program, p. 1.

18 EvidenceMr C Mackinolty, p. 150.
19  EvidenceMr C Mackinolty, pp. 147 and 154.
20  Submission No. 933®Js J Napurrula-Schroeder, p. 1.
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like this is veryhard. | have quite a bit of understanding of white
man’s ways but it is still difficult for me to understand this tne.

Possible misinformation

5.22 The NT VoluntarjEuthanasia Society submittégiat it believedthat exploitation of
the Aboriginal fear of health servicesas deliberatelyused as an emotive ‘weapon’ by the
opponents of voluntary euthanasparticularly the churcheswhich it said exerted great
influence insome communities. The Societgntended thafboriginal people aresulnerable
to such exploitation, and it takéme for them to talk through the issuesalisethatthey are
being manipulated, and understand the voluntary nature of thé Act.

5.23 The Northern Territory Government noted in its submission:

One member[of the Aboriginal Education Referencesroup]
relayed information from aemoteAboriginal communitythat they
wanted to hear the ‘full’ story about euthanasiat,just theChurch
story?

5.24 Similar allegationsvere made by a number of witnesses heardHsy Committee in
Darwin, includingthe Chief Minister ofthe Northern Territory, Mr Shan8tone and the
former Chief Minister, Mr Marshall Perrdf.

5.25 Mr Lovegrove, a formesenior Northern Territorpublic servant with experience in
Aboriginal affairs, alsosuggested thatboriginal fears of euthanasiamay have been
deliberately exacerbated and exploited by anti-euthanasia groups:

| express my concermot at theright of certain ideologists thave

their say, but at the misrepresentations some were making to people
over whom they have an emotional hold. Wheredghisiphappens

to be Aboriginal, | believessome of therightening liesthey were

told about thesubject were apsychological and emotional
exploitation of them, as blatant asythathas eveoccurred in the
Territory. | have beerseeing it happen onther matters in the
Territory for a long time.eg. Theuranium debate,land rights,
mining, green issues, self government, statehood.

By way of example in thigase, | happened to be recently with a
group of matureandinfluential Aboriginals of myown generation
who came from eight different communitiestime Territory.They
were all tribal people. Wewere discussing a range of important
matters. Duringnorningtea one of théadies informallyraised the
matter of euthanasia and said, "We have been ta#ibogt that law

21  Submission No. 406Mr G Ntjalka Williams, Ntaria Council President, p.1.

22 Submission No. 310NT Voluntary Euthanasia Society, p. 4.

23  Submission No. 334B|T Government, p. 40.

24 EvidenceMr M Reed, pp. 12 and 13; Mr S Stone, p. 15; Mrs M Hickie, p. 21; Mr M Perron, p. 37.
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which MarshallPerron ismaking next week. We arall really
frightened.”

Another said, "Yes. We heardbout it too. They reckon the
government is going to round @l the realsick people andhose
with V.D. and thingslike that and finish them off. That'snot the
Aboriginal way. People are frightened to go to hospital riow."

5.26 On the othehand, the Reveren®ijiniyini Gondarra, Executive Director of the
Northern TerritoryCouncil of the Uniting Aboriginal and Islander Christigdbongresssaid:
"We are not frightening people. We are telling them the truth about this legisfation."

5.27 Ashas beemoted, MrMackinolty was confidenthat most of the 800 people who
attended the Green Ant educaticaampaignaunderstood that the procedures under the Act
were voluntary.

5.28 Theonly positive evidence of misinformation whigkas provided to th€ommittee
was thatcertain Aboriginal Communities have been tdiat euthanasia couldnly occur in
Darwin so as tqut them at ease in using local heattmics. Evidencewvas providedrom
Papunya Community vid\lice Springsthat these statementsed been provided bipcal
doctors:

The doctor here told us it was OK atidht theclinic would never
have theneedle likethat available. Wewere told Alice Springs
would not have iteither. Only in DarwinBut a lot ofpeople are
still a bit scared!

5.29 It was alscstated byValda Shannon othe Julalikari Councilwho acted as the
interpreter for Chips Mackinolty during the Green Ant Consultations in Tenant Creek:

We had to tell peopl¢hat at Tenant Creekospital and at Alice
Springs hospital nothing like this could ever happen. Because we
did not wantpeople to decidehat they werenot safe at these
hospitals. We had to tell them that it was only available at Dafwin.

5.30 It is appreciated thahis misinformationabout the operation of thlegislation was
provided so as to encourage peoplddel safe utilising local health servicésowever, a
guestion arises as to whether thigy pose dangers for the future if there is a death in
accordance with the RTI Aet Alice Springs.

The application of the Act to Aborigines

25  Submission No. 311684r T C Lovegrove, pp. 5 and 6.

26  EvidenceReverend D Gondarra, p. 69.

27  Submission No. 931Mr S Butcher and 7 other members of the Papunya Community, p. 1.
28  Submission No. 934Ms V Shannon, Julalikari Council, p. 1.
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5.31 On its face, thRTI Act applies to Aborigines and non-Aborigines alike. In practice,
however, itmay be difficult -perhapsmpossible for manyAborigines to use because of the
interpreter provisions contained within the Act.

5.32 Section 7(4) of the Act provides:

A medical practitioner shall not assist a patient under this Act
where themedicalpractitioner orany othermedicalpractitioner or
qualified psychiatristvho is required under subsectil) or (3) to
communicate withthe patient doesot share thesame first
language as the patientinlessthere is present at thieme of that
communication and ahe time the certificate of request &gned

by or on behalf othe patient, an interpreter who holds a prescribed
professional qualificatiofor interpreters in thérst language of the
patient. (emphasis added)

5.33 Regulation 6 prescribes the professional qualifications for interpreters:

For the purposes of section 7(4) of the Act, the interpsalt
hold one of thefollowing professional qualifications ithe first
language of the patient:

(a) accreditation as &onferencelnterpreter from theNational
Accreditation Authority for Translators and Interpreters;

(b) accreditation as an Interpreter from Metional Accreditation
Authority for Translators and Interpreters.

5.34 TheCommittee noteshat the 1991census found that 79 per cent of Northern
Territory Aboriginesover the age of years(25,753 persons) spokelanguageother than
English at homé’

5.35 The Committee heard evidencthat a scarcity of interpreters with a requisite
qualification in Aboriginal languagewould limit the ability of Aborigines touse the Act.
Indeed, it was submittetthat theeffect of this was in substance discriminatory becaoaey
Aborigines would be denied a right extended to non-Aboriginal pébple.

Aboriginal Attitudes to Euthanasia

5.36 The Committee receivednany submissions from Aboriginajroups objecting to
euthanasia on thbasisthat it wasnot ‘the Aboriginal way’ or that it was contrary to
Aboriginal Law.

5.37 Somesubmissions arged thatactive euthanasia wasot practiced by traditional
Aboriginal societies andhat therefore it was 'not th&boriginal way'.For example, Mr John
Nummar of the Kardu Numida Elders Council submitted:

29  Australia’'s Aboriginal and Torres Strait Islander Populatid®91 census, ABS catalogue no. 2740.0.
30 EvidenceMs D Lawrie, pp. 83-83.
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When someon&as sick . . . [their relatives] never plannedkilb
the personThey wouldnot hit the person with a stick.hey would
never block the person’s no¥e.

5.38 Similarly, Ms Geraldine Liddle ofthe Tiwi Islands submitted: "ldon't belief in
euthanasia. | am a descendant of Gwindgi tribe. Euthanasia mot ourway; it isnot true
for us. | don't want euthanasi."

5.39 Others argued that there weesitive traditional laws againgilling, or at least
certain kinds of killing. Mr John Baptist Pupangamirri of Bathurst Island stated:

If a person wants to die it is up to the persodiéthemselves. But
if | am a doctor and | give person a right tdill themselves, if |
support the person killing themselves, then | am a murdetreo.
It makes me a murderer to6ou cannot agree tthis sort of thing.
Killing is wrong. It is against the Law.

5.40 Similarly, the Reverend Djiniyini Gondarra contended in his submission:

Our ancient Law/Madyin [the Madyin is a foundation law
common to all Aboriginal peoplé’] does not empower our
Traditional Narra/Parliaments, tweate Law/Wayukthat give an

individual the right to take thelife of another. Thesame

Law/Madayin states, as grinciple of law,that deathshould be by
natural causes onlyexcept of course in the case o#pital

punishment?

5.41 The Committee also notes thevidence of several Aboriginal communities. For
example, members of the Lajamanu Community, Warlpiri Tribe submitted:

We stronglybelieve thatatural death is the best way. Even if the
person issuffering and is in pairthe person knows and tHigmily
knows that the persowill finish soon. The brotherand cousins
they havethe final conversation with the person whodging and

all other family members sit around the person in a big ditcle.

5.42 MsValda Shannon othe Julalikari Council also emphasisdte importance of
Aboriginal people being with their family at the time of de&th.

31  Submission No. 5778,Nummar of the Elders Council of Kardu Numida Incorporated, p. 1.
32  Submission No. 458®s G Liddle, p. 1.

33  Submission No. 4059,B Pupangamirri, p.1.

34  EvidenceReverend D Gondarra, p. 65.

35  Submission No. 32Reverend D Gondarra, p. 1 (emphasis in original).

36  Submission No. 931kajamanu Community, p. 2.

37  Submission No. 934#4/s V Shannon, Julialikari Council, p. 1.
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5.43 When questioned on Aboriginal attitudes to the RTI MciChips Mackinolty advised
that theoverwhelmingattitude of Northern TerritornAborigines wasthat they wanted the
legislation repealed.

5.44 However itshould benoted that theCommittee received evidence suggestihgt
some Aborigines, at leasiyere not opposed taon-Aboriginal peoplénaving recourse to
euthanasia on moral, ethical or traditiogabunds. In other wordghey did not seek to
impose their beliefs on non-Aboriginal peopléls Debra Aloisi submitted:

| work at an aboginal settlement near Katherine. | hawedked to
“traditional" aborigines irthe community — severaasked me to
explainthe Act. After meexplainingthe term,all have shrugged
their shoulders and said, in effect, "so whathey refer it to
"whitefella business" and leave it at that.

5.45 ltshould also baoted that th&Committee received evidence suggesting a danger in
assuminghatdiverse clans and languagmups shareommon traditionapractices, although
common beliefs and principles may have been transmitted by Chrisfianity.

5.46 Othersubmissionsattacked the notion that th&anctity oflife was an element in
traditional Aboriginal culture. Forexample, MrLovegrove argued thagtassive euthanasia,
infanticide, inter-clarkilling, capital punishment andbortion werenot alien to traditional
Aboriginal culture?® He recountedxamples of passive euthanasia (involving withdrawal

of sustenance from an elderly, dying person) and infanticide of which he had direct knowledge.
He said that he understood infanticide was accepted under Aboriginal Law because:

. the infant had not become a “person” in theyes of the
Aboriginals itsdeath didnot bring about“payback”. It was also
believed by some thathe child would be reborn at a more
convenient timé?>

5.47 MrRobin Henry andhe Northern Territory Countrlyiberal Party also submittethat
traditional Aborigines had practiceidfanticide and passive euthana$iaMr Mackinolty
referred in evidence to cases he knew of whiiieg Aborigineswould stop eating and
drinking and walk offinto thebush to dieHowever, he stressed thathile thissuggested a
functional acceptance of suicidbere was no other persassisting or taking activeteps to
bring the person's live to an etid.

38  EvidenceMr C Mackinolty, p. 148.

39 EvidenceMs H Morris p. 88;Submission No. 4508, Aloisi, p. 3.

40  Submission No. 4508, Aloisi, p. 3.

41  Submission No. 311#)r T C Lovegrovep. 14.

42  Submission No. 311#)r T C Lovegrove pp. 16-24.

43  Submission No. 311&)r T C Lovegrovep. 21.

44  Submission No. 269®R Henry, p. 6Submission No. 355Zountry Liberal Party, p. 6.
45  EvidenceMr C Mackinolty, p. 152.
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5.48 It wasnot entirely clearwhetherAboriginal objections to euthanasizere based on
traditional law, or Christianity, or a mixture bbth. The 1991 census recordédt 66.6 per
cent of the Northern Territonpboriginal populationidentified as Christiancomparedwith
64.5 per cent of thgeneral Nothern Territory population. The largest four groups were
Catholic (21.3 per cent of TerritonAborigines), Uniting Churchi{11.2 per cent), Lutheran
(10.9 per cent) andnglican(9.9 per cent). Aaumber live in communities on formmerissions
where there is a continuing church influence.

5.49 Mr Lovegrovegenerally arguedhat conceptions of theanctity of life among
Aborigines were a recent event, influenced by Christidhity.

5.50 Mr Mackinolty, onthe otherhand, preferred theiew that traditional beliefsrather
than those of the Christian churches, were dominant.

| have observed a number of incidents and listened to discussions
among Aboriginalpeople which convince methat the Christian
churches present omany Aboriginal communitieswere not as
influential and successful on this issue as they might have liked. As
noted in my reports to the departmengjection of the RTI
legislation was just astrong oncommunitienot heavily influenced

by the Christian churches. It is migm view that it is traditional
religion andLaw thathas beeithe overwhelmingly dominanfactor
influencing Aboriginal people’s rejection and fear of the RTI
legislation?’

5.51 Somesubmissions on thipoint appeared to reflect a perceptithrat in practice
euthanasia would involve a hospital death, away from family and traditional country.

5.52 Tiwi elders submitted:

When we dieour spirits go back taur fatherland. People in our
communityare afraid to go to hospital nowDur spirit goesaway
when we die naturally but it won't if we get the ne€dle.

5.53 MrButiman Dhurrkay othe Galwin’ku Community, Elcho Island;laimedthat prior
to death:

a sick person would be with the family and we would sing the songs
of our ancestors obur history of our creation. That iur way.

This law hasstoodfor thousands of years and we cannot break it.
This is the law for all of us Yolngu peopfe.

5.54 Anumber ofothersubmissions from Elcho Islawgdere tosimilar effect. For example,
Theodora Narndu of Karden Numida Incorporated submitted:

46  Submission No. 311#)r T C Lovegrove pp. 16-24.

47  Submission No. 12,59R1r C Mackinolty, p. 2

48  Submission No. 11,31PBresident of the Nguiu Community and others, Bathurst Island, p. 1.
49  Submission No. 4479r B Dhurrkay, p.1.
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We want to pass the tradition ondar young people. We want the
right to live just as peacefully amy white Australia citizen. We
want to pass the tradition omhis law attacks outtradition. It is
not our way”’

Impact on Aborigines - Willingness to Access Medical Services

5.55 Anumber of submissionsuggested that the RTI Aegtould deterAborigines from
seeking medicahssistancef-or example the first report by MrMackinolty to the Aboriginal
Education Referenc&roup noted'We have been told of direct cases already where people
have been reluctant to present because of the fears of the legislation ...".

5.56 MrMackinolty also advisethat the RTI Act would caus&borigines to defemedical
treatmenf? The Committee questioned Mr Mackinolty on thesaters at @ublic hearing in
Canberra on 13 February 1997.

Senator HARRADINE - Are youtelling us thathe very existence
of the Northern Territorylegislation is a significant tkat to
Aboriginal health?

Mr Mackinolty — Yes, that is exactly what | am saying.

Senator HARRADINE — Andthat is one of the reasons ybave
come to the conclusion that it should be overturned?

Mr Mackinolty — In the Northern Territoryes. | would jusstate
that thevery fact ofthe legislation, at least anecdotally, is causing
people to be reluctant to present, or to preseihtas soon as one
might, to attend clinics or to go tohospital. Thatdelay in
presentation, let alone the non-presentation, thregbeople's
health in suburban Canberra, let alone in areas whesdth
outcomes are already far worse than ours and the expectalifen of
is 20 years less. If yotake north-east AlremLand, forexample,

it hasgot the highest mortalityrate in the country. That is one of
the many areas in the territory where, doctovall give you
anecdotal stufbboutthis, people araot presenting. | dmot know

if there isanyone on this committee wimy medical experience,
but certainly anecdotally, if you hawgot the flu going through a
community, itdoes not takeery long before everyone hgst the

flu and it doesot takelong before, if you daot go to the doctor
the first day or the second day, it is pneumonia. If your health is not
all that good in thdirst instance, yoware going to die. It is as
simple aghat. It is not mypersonabelief, necessarilythatthis sort

of legislation shouldyet rolled in the territory. |1 danot think it
should be rolled, foexample, orthe basis ofstatesights; | do not

50  Submission No. 377®s T Narndu of Kardu Numida Incorporated, p. 2.

51 Mackinolty, C, Report to Aboriginal Educatiéteference Group dated 28 Jut@96: Rights of the
Terminally Il Act Education Program, p. 3.

52  EvidenceMr C Mackinolty, p. 147.
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think it shouldget rolled on thebasis ofother ethical or moral
things. | just think it shouldet rolled because it is going tkill
people, if it has not already. It is as simple asthat.

5.57 Similar evidencevas presented by somnddoriginal groups. Forexample, Mr Arthur
Ah Chee of Alice Springs submitted:

| know a lot of Aboriginal people ardrightenedabouteuthanasia.
They reallydon't understand. The ones that do are like the rest.
Theyarestill frightenedabout notreturning from hospital. In Alice
Springs alot of the family, if a family memberhas to go down
South tohospital, peopléeel reallyconcerned. Thenajority of the
family, because of what has happenedhia past, people anery
frightened*

5.58 Asubmission from the Papunya Community stated:

Sometimeghe nurses frontown ask people tgign bits ofpaper,
but thesick person does not know whtitey are signing. Alot of
people donot read or writepld peopleespeciallybut someyoung
peopletoo. Many people donot know whathey are signing. It is
so easy to be tricked.

5.59 The President of the Dagura@ommunity,who was also in charge ofrealthclinic,
confirmed that people were avoiding the clinic:

They are really worried. Even when we make appointments for
them intown, some of them areancelling their appointments
because they dmot get theright information, especially with
community consulting with Aboriginal peopie.

5.60 Similarly, a submission by Mr AlaiMaroney from theWurli Wurlinjang Health
Service, based in Katherine, said:

Since this law has come in | have seelotaof my people who
won’t go to thehealthclinic anymore. When it's a simple sickness
like a cold they won’t go. They now wait until they are really Sick.

5.61 It isdifficult to determinewhetherAboriginal fearsabout theimpact ofthe RTI Act
are based on concerns about euthanasia or an historical distrust of western medicine.

5.62 While this concern could derive from a lackfamiliarity with the checkingprocedures
in the RTI Act,it may equallysuggest a lack daith in the motives ancefficiency of hospitals

53  EvidenceMr C Mackinolty, pp. 153-154.

54  Submission No. 4828r A Ah Chee, p. 1.

55  Submission No. 931#apunya Community via Alice Springs, p. 1.

56  EvidenceMs H Morris, p. 87. See aldevidenceMr R Muhlen-Schulte, p. 90.

57  Submission No. 366Mr A Maroney, President of the Wurli Wurlinjang Health Service.
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and medicalpractitioners. The Committee received evidence hirtorically the relationship
between Aborigines and westeanedicalcare has been troubled memories opast practices
such as the sterilisation of Aboriginal wontén.

5.63 The NT Voluntarfeuthanasia Society appeared to concede a lAtariginal fear of

western health services; however, it claimed this fear had been exploited as an emotive weapon
by opponents of euthanasraTlhe possibility of misinformatiomegarding euthanasia hiasen
considered above.

5.64 There wasdisagreement as to whetherrat the RTI Acthad ledto, orwould in the
future lead to, a decrease number so Aborigines seeking health care.

5.65 The Northern Territory Government denied that there ad dny decreasetine use

of medical facilities by Aboriginegnd provided the Committee with statisticssiurpport of

this assertion. This information related to hospital separations, emergency evacuations to
hospital fromremote communities and non-emergency travel to hospitaler the Patient
Accommodation Travel Scheme. No clear decrease was shown in relatamy tf these
categories since 199%hese statistics appear in Appendix 3.

5.66 However, MrMackinolty arguedthat these statistics coutshly measure what had
happened in theast, not whatwould happen in the futufé. And, asnoted, while not
necessarily referring t@actual cases of the avoidance roédical care, many submissions
predicted that thevailability of euthanasia wouldleter Aborigines from seekingnedical
assistancé’ while others gave anecdotal evidence of this having occurred.

5.67 There was some dence of a change in perceptiobhsing brought about by
education. Inhis submission of 20November 1996 the Reverend Djiniyini Gondarra
claimed to know of people who were refusing to go to hospital because of fear of eutlfanasia.
But when giving evidence tohe Committee on 24danuary 199the Reverend Gondarra
seemed to concedat educatiomad to some extent beeffective in overcomindghe fear of
hospitals initially engendered by the RTI Att.

Other Considerations

5.68 Three other matters relevant to the impact of euthanasia laws on aborigines were raised
in evidence. These relate to the fear of genocide, sorcery and pay-back.

58  Submission No. 739 Fr F Brennan, pp. 9 and 18ubmission No. 4616ather A Corry, p. 3.
59 SubmissiomNo. 3101 NT Voluntary Euthanasia Society, p. 4.
60  Submission No. 12,59Rlr C Mackinolty, p. 5.

61  Submission No. 9318apunya Community via Alice Spring3ubmission No. 9426) E Moreen, Nina
Black and R Kantilla, p. 1Submission No. 11,31President of the Nguiu Community of Bathurst
Island and others, p. Submission No. 377T,Narndu of Kardu Numida Incorporatesiibmission No.
9315 Lajamanu Community Warlipi Tribe, p 1.

62  Submission No. 32Reverend D Gondarra, p. 2.
63  EvidenceReverend D Gondarra, p. 69.
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Fear of Genocide

5.69 Aboriginal attitudes to euthanasiaay have beeaffected by aelief that the western
health system was part and parcel of a generally antagonistic culture whicthesitititional
spectre of euthanasia, couldad tothe furtherdemise or even genocide of Australian
Aborigines®*

Sorcery

5.70 There wasuencethat Aboriginal fears and suspicions relating to euthanasia need to
be seen against the background of traditigd@driginal conceptions of cause and effect and
sorcery.This issue is related to religious and traditional objections to euthanasia, and the
possible relevance of payback. Some Aborigimeg not see euthanasia as an exercise of
freedom of choice by amdividual but,rather, assomethingwrought by supernatural forces,

the mechanics of euthanasia playing a mere agency role.

5.71 Mr Mackinolty argued:

. in Aboriginal cosmologyhe notion of “natural” death applies
only, perhaps, to thextremely oldperson. Irnall other casessause
of deathlies in a complex interplay o$orcery, payback and/or
transgression of the Law. Thus, although the “cause” of death
might appear tanon-Aboriginal people to result from traurfeg a
roadaccident) or diseas€eg a heart attack mancer);Aboriginal
people would lookbeyond such apparent “causes” determine
whether the person died from sorcery attagksgeful spirits, from
breaking the Law and so 8n.

5.72 Mr Mackinolty concluded thathe voluntary nature of euthanasia waguably
irrelevant, so Aboriginals might decide to avoid medical assistance altotfether.

5.73 Similarly, in hisreport of 23July 1996 Mr Mackinolty eyued that the Northern
Territory Government education program would not:

. . . preclude people simultaneously holding different anahess
apparently contradictory understandings of euthanasia (for example,
that euthanasia is a voluntary action undertaken by people for
whom it is culturally acceptable such as a possigknt for sorcery

or payback). This has enormous potential to compronszor
damage the reputations of Territory Health Service Staffers
AHWs to doctorg’

64  Submission No. 3553Dr D Ashbridgeand others,Appendix 3, p. 5; Mackinolty C, Report of
Aboriginal EducatiorReference GroupRights of the Terminally Il AdEducation Program 28 June
1996.

65  Submission No. 12,59RIr C Mackinolty, p. 3.
66  Submission No. 12,59®Ir C Mackinolty, pp. 4, 10.

67 Mackinolty C, Report to Adriginal EducationReference Group dated 2ily 1996: Rights of the
Terminally 1l Act Education Program, p. 2
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5.74 The Reverend Gondarra contended:

Since whiteman came to this land afurs, Yolngu®® have been
trying to work out if western doctors ar®arrngitj (healers) or
Galka (sorcerers) . . . Some people hdgk that maybewestern
doctors areMarrngitj. However,when one of ourpeople die,
especially in hospital oafter abig operation, themajority of our
people believe that western doctors are Galka. When this happens it
makes our people very sad and frightened of the health s§stem.

5.75 MsHelen MacCarthy of Bly River put the proposition succinctly'Killing is like
payback. It brings ugll sorts ofproblems. Some peopleut bush would havell sorts of
reactions.”

Payback

5.76 Payback is relevant tthe issue of euthanasia imvo ways. First, Aborigines might
regard a deathesulting from, or perceived to result from, euthanasia as a case of payback.
Secondly, such a deathight be seen aswurder, thustself leading to payback or a revenge
action of some kind.

5.77 Thereport of the Northern Territorgelect Committee on Euthanasietedconcerns

about retribution in the form opayback underdboriginal law. It noted claims that the
patient’s closdamily relations might suffer such retributidar “allowing” the patient tadie,

as coglld an interpreter or doctor involved or a person signing a consent form for the patient by
proxy.

5.78 In his supplementary submission, Nlovegrove referred to &iling which may
(although it isnot clear) have been intended to forestall suffering:easunted in a story by
Grant Ngabid;:

Ngabidj talksabout anAboriginal who climbed atree to get a
sugar-bag and was caught-up in thee ...Five men ofanother
group came along and foundim “hanging upthere still alive,
perishing, and they knocked him”. The dead man'’s relatives went to
Carlton Downs station to call together people to settle the matter.
Another mob came up arglrrounded the groupnd apparently
lengthy discussiontook place. Eventually thewll went to sleep.
Just before dawn the sleepers wattacked[Ngabidj] says, They
waitedtill the wholeturnoutwassleeping properly and just before

68  Aboriginals of the East Arnhem Land Region.
69  Submission No. 32Reverend D Gondatrra, p. 2. See &salenceReverend D Gondarra, p. 61.
70  Submission No. 44681s H McCarthy, p. 1.

71 NT Legislative Assemblylhe Right of the Individual or the Common Goadd@port ofthe Inquiry by
the Select Committee on Euthanasia, May 1995, vol. 1, p. 24.
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the sun came up they rushed them, every one. No one stdipped,
killed those blackfellows with shovel spear or anythiffg.”

5.79 Mr Lovegrove argued thetis andotherexamples of Aboriginal violenagcounted in
his submissiorsupporthis view that tribal Aboriginesvho have not absorbe@hristianity
were accustomed taolence and wouldhot begreatly distressed at theea of anindividual
being allowed tahoose to entiis or herlife. > However, as has beewted, the reaction of
the family of thefirst manwho waskilled in the above storynayalso be taken to suggehbtt
euthanasidif indeedthat was themotive ofthe killing recounted byNgabidj) could invoke
retribution in the form of payback.

5.80 TheNational Aboriginal androrres Straitslander Catholic Council's submissisaid
as much:

To deliberatelykill someone can cause a pay back situation.
Because of our strong preservatioriifef to kil someone is aavil
actand thereforghat evilmust be destroyed. If doctor helps an
individual which causes @death and theommunity isaware of this,
paybackmay bedue and thdife of that doctormust be affected so
as to destroy thevil. There would be @&onflict between western
and traditional law and would cause friction betwehe two
groups’’

5.81 On thdace of it,onemightargue that th@ayback issue is academic because, at least
on the evidence of MMackinolty few Aborigines would usthe RTI Act’®> And a large
proportion of Aborigines would beineligible for euthanasia because of the interpreter
provisions until interpreters with the prescribed qualifications become available.

However,payback issuesay stillarise if an Aborigine iperceivedio have died
under the RTI Acteventhough theyactually died from somethercause The
Committee heard evidendbat that there werdboriginal people who had
wrongly attributed certain deaths to euthan&sia.

72  Submission No. 3116aMr T C Lovegrove, p. @and 10;see M Shaw, My Country of the Pelican
Dreaming: the Life of an Australian Aborigine of the Gadjerong, Grant Ngabidj, 1904-2Qigfralian
Institute of Aboriginal Studies (1981), p. 69.

73  Submission No. 311681r T C Lovegrove, p. 11.
74  Submission No. 467RNATSICC Ltd, p. 1.

75  EvidenceMr C Mackinolty, p. 150.

76  EvidenceMr C Mackinolty, p. 151.
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CHAPTER 6

EUTHANASIA LAWS BILL — FOR AND AGAINST

Introduction

6.1 Inthis Chapter, the Committegeviewsthose arguments advanced for aamghinst
euthanasia. These arguments arebti@s upon whicmost submissiongexpressed views on
whether enactment of the provisions of the Euthanasia Laws Bill is desirable.

Arguments for Euthanasia

6.2 Evidence tothe inquiry advancedive mainreasons in support aduthanasia. These
are:

individual rights and autonomy;

choice;

dying with dignity - a merciful response to suffering;

legalising what in reality is already common practice; and

no moral difference between voluntary euthanasiaocginermedicalend-of

life decisions

Individual Rights and Autonomy

6.3  Several submissions and witnesses referred the Committee tStiatrtMill's treatise
On Libertyin which he wrote:

the only purpose fomwhich powercan be rightly exerciseaver any
member of a civilised communitggainsthis will, is to prevent
harm toothers.His own good, eithephysical or maal, is not a
sufficient warrant.

6.4  Support forvoluntary euthanasia is based on praciple of individualrights and
autonomy. Accordingly, a competendividual should have the right tdeterminehow and
when to die as long as this does not interfere with the rights of others.

6.5 Professor Peter Baume summarised this viewpoint when he wrote:

1 Quoted inSubmission Na1623 Dr D. Swanton, p. 3.
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Voluntary euthanasia is justified because it is a self-regarding
victimless action arising from an individual decision in @matter
which affects individuals alorfe.

6.6 At apublic hearing othe Committee, Profess@aume elaborated on thegews in
the following terms:

the real purpose for which society is entitled to restrict the action of
people is wheithe actionsmpinge onothers. So | do nadrive on

the right-hand side of the road becausadht hurt other people by
doingso. | do nodrive when | am drunk fothe samereason. But

for other mattersvhich affect me and malone, | reserve the right

to make my owrdecisions.. andthat isvery consistent with liral
philosophy thatindividuals have aright to make decisions for
themselves. | rejecny efforts of people to impose viewshich

they may hold conscientiously upoother people, if there is no
question of third parties being involvéd.

6.7  MrMarshallPerron, the architect of the Northern Territorigights of theTerminally

Il Act, emphasisethat Australians vant the right to bable to make decisions in relation to
the timing and nature of their death amaplained why, in his viewsupport forvoluntary
euthanasiavill grow. He told theCommitteethat in 1900, the averadiée span in Australia
was 51 years anthat today it is 75/ears for a male andbout 80.9years for a female.
According to MrPerron,“we have never died so slowand, for avery few, we have never
died so agonisinglyThe future inmedical science igoing to bethat this scenario becomes
more so.” He concluded:

the fact is that as time goes by more and more of us are going to die
when somebody makdise decisionthat wecan die. What believe

the Australian peoplaresaying isthat they wantthe right atleast

to be able to mak#hatdecisionfor themselves in advance lbéing

in such astate thathey cannot makéhe decision andthershave

that responsibility for therh.

6.8 Those who suppoduthanasia reject argumeritsat they are attempting tompose
their ethical values upasthers. Inhis submission, Dr Davi@wanton argued théthe critical
difference ighat people who suppoeuthanasia aneot demandinghateverybody mushave
euthanasia, but only that those who want euthanasia be given the ption”.

6.9  Opponents afuthanasia reject this reasoning and in respgaste the words afohn
Donne that:

2 Professor P Baume, "Voluntary euthanasia and law reféxastralian QuarterlyVol. 68, No. 3, 1996,
p.17.

Evidence Professor P. Baume, p. 115.
4 Evidence Mr M. Perron, p. 28.
Submission Na1623 Dr D. Swanton, p. 4.
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No man is an island, entire of itself: every man is a piece of the
continent, apart of the main ..Any man’s deathdiminishes me,
because | am involved in mankihd.

6.10 MsMary Sutherland, a private citizen from Darwin, North&@mrritory, usedthis
guotation in her address to the Opg&ublic Forum, convened on 23 January 199 Darwin
by Senator Grantamblingand Senator BoRollins and attended bgeveral members of the
Committee. Ms Sutherland went on to say:

John Donne knew somethiradpoutinterdependencthat wehave
forgotten. People todayseem to ignorethat and pretend
independence. Ware spending megamoney researching youth
suicide and blacldeaths in custody; on the othleand, we are
legislating to allow people to kil themselves in certain
circumstances. We are confused about the value of the gderson.

6.11 Indeed, Dr Roger Woodruff, Director Bflliative Care, Austin and Repatriation
Medical Centre,Heidelberg Victoriastated that the concept of absolungividual autonomy
is at oddswith modern society. Dr Woodruff adde¢dat G B Shaw irPygmaliondescribed
total individual independence as “Middle class blasphemy. ak&eall dependent on one
another, every soul of us on earth”.

6.12 In itssubmissionthe groupEuthanasidNO, questioned arguments basedpensonal
autonomy and the ‘right to die’. The submission noted:

Despite the talk abouhis being a matter of autonomy nae has

ever actually proposethat we all have aright to bekilled on
request. It is a rightvhich is onlyoffered to thoseéndividuals who

have been deemed to be in such circumstances as to be considered
better off dead.

Choice

6.13 Choice was also advanced as a major reas@upport ofeuthanasia. M$auline
Wright, representing the NSWouncil of Civil Liberties, summarisedhe view of many
submissions when sheld the Committeethat voluntary euthanasia is a matter for the
individual and that it is a matter of choice. She said:

Voluntariness is the crux of it and vielievethat the Northern
Territory legislation goes along way to ensuring voluntariness.
Those who ar¢erminally ill, and whowish to, ought tohave the
choice to terminate their owrives with the assistance of

6 Quoted inSubmission No. 456®r A. Fisher, p. 9.
Evidence Northern Territory Council of Churches, p. 67.

7 Evidence Ms M. Sutherland, p. 98.
8 Submission Ndl62Q Dr R. Woodruff, p. 8.
9 Submission Na8503 Euthanasia NO, p. 6.



Page 60 Chapter 6

medication. Most people will bable to self-administer medication,
but for those who cannot, thessistance of avilling doctor in
administration ofthe medication should bavailable... The moral
argument that is most oftevanced ishat there isnnate value in
a human lifeThat isvery hard toargue with. Thais, of course,
true. But so is the proposition that a person girh sufferinghat
they can no longer stand théfe. Why should they be denied the
right to terminatehatlife in a way that is aseasy as possible? It is
their choice. If they choose that, we ought not deny it to them. It all
comes down to choice. If a person disagrees wiluntary
euthanasia for eeligiousreason, whatever reasomiight be, that
person does not have &xercisethe right, but | don'think they
should imposehat moral or religious view - whatever therrew
might be - on those who do wish to dfe.

6.14 Similarly, Mr Bruce Meagher, representing the Al@Suncil of NSW, registered the
support of many of the members of that organisation for voluntary euthanasia. In particular, he
emphasised tdghe Committeethat “people donot make this choice except afterlat of
serious thought and consideration”. He obsetad many people withHIV and AIDS are

“very young - they die in theitwenties and their thirties” bubey “want to stayalive”.
However, Mr Meagheexplainedthat “some individualsget to the pointvhere they decide
thatthey cannofight anymore, it imot worththeir while and thepain andindignity are too

much. When they have made that choice, | believe that choice should be respected”.

6.15 When speaking ahe OpenPublic Forum in Darwin, Mr Eric Poole, thiglember for
Araluen in the Northern Territory Parliament, told the Committee:

| am suremany of us may want to sgypodbye tdife on our rms
and inour owntime. We may want the freedom taveigh the
options before us and then make an eabligrmorepeaceful exit.
Surely we should have that choice. There should never be a right or
a wrongway to die. Onedeath shouldnot be called dignified
because the person swallowpitls or had a lethal injection and
anotherundignified because he or she struggledthe bitter end.
Dignity in death is solely to bdefined bythe individual and his or
her own set oWalues. Undignifieddeaths are those imhich the
moral values obthers aremposed orthe dying individual against
the values, judgment and wishes of the pafient.

6.16 Similarly, Mr Graeme Everingham commented on the issue of choice. He said;

| am vehemently ifavour of the choice embraced in the Northern
Territory Rights of theTerminally Il Act. The right specifically
outlined in the Rights of th&erminally Il Act is the right ofthoice
of the terminallyill individual. The act empowers therminally ill

10  Evidence Coalition of Organisations for Voluntary Euthanasia, pp. 245-6.
11  Evidence Coalition of Organisations for Voluntary Euthanasia, pp. 248.
12  EvidenceMr E. Poole, p. 108.
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individual alone to make theiown choiceabout the appropriate
treatment for that individual's terminal iliness.

6.17 Atthe same Forum, Ms Sheila Clarke, expressed a contrary view. She observed:

| am totally against voluntary euthanasia because, as one previous
speaker said, we have no choice in entelifegand | donot think

we should haveany choice in leavingit. You are talking about
people suffering. Everybody suffers; thidifs. If you donot have
some suffering,how can youenjoy the better parts? It is by
contrast. Mybig concern is that you have now legalised, or are
attempting to legalise, @iminal act.Once youegalise anything - |

do not care what it is - if it is against the natural law, the floodgates
are open. lbelieve that it is very easy tforge signatures so
anybody, if theythought | was getting in theay, could forge my
signature and have mgut away. | want to die when mgme
comes. | do not canehen it is orhow | go but Iwill take myrisk

at how | go and | think everybody else should do the Same.

6.18 Members ofthe Committee questioned representatives of EuthaiNSjaa single
issue organisatiothat is opposed tgoluntary and non-voluntary euthanasia, onisisele of
choice. Mr Tony Burke replied:

That choice is only available by the passage of a law. That law has a
very serious impact on vulnerable peopiel,giventhat is theonly
way that choice can be made available, | think it ought nbt be.

Compassion and Death with Dignity

6.19 Proponents aduthanasia also argtieat euthanasia is the compassionate suedciful
answer to insoluble suffering and indignity, especially in the case of terminal iliness.

6.20 DrHelga Kuhse summarisete views in many submissionshen she addressed the
“fundamental issue” of dignity in the following terms:

A dignified death is onevhich accords with the patientslues and
beliefs, adeath that does not contradict fhatient's ownview of

what it means to lead a good human life and die a dignified death. A
mode ofdying that is pescribed by thémposition ofthe moral or
religious beliefs ofothers is not aignified death - even if it is
relatively pain-fre€?

13  EvidenceMr G. Everingham, p. 99.

14  EvidenceMs S. Clarke, p. 101.

15  EvidenceEuthanasia NO, p. 221.

16  Submission No1037, Dr H. Kuhse, p. 11.
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6.21 MrsRosemary Dewick, a registered nurgbo appeared obehalf ofthe Voluntary
Euthanasia Societies, recounted in a nmasting wayher experience of a particularly “hard
death”. She told the Committeleat herpatient's cries Will be carved into myorain for the
remainder of my days”. She concludéattanyonewho has heardhe cries as she has would
support the “pioneering, honest, humane and compassionate Rights of the Terminally Il Act of
the Northern Territory” and oppose the Euthanasia Laws Bill 1996.

6.22 Nevertheless, th€ommittee was reminded birofessor Peter Ravenscroft, the
President of théustralian andNew Zealand Society oPalliative Medicine, othe following
comments by the social commentator, Mr Hugh Mackay:

No question as serious as euthanasia should be settiedivodual
cases. A generaprinciple must be foundwhich transcends
particular cases. As with capital punishmemtg principle which
could beuniversally applied ishat humanlife should be valued to
the extent which puts it beyond the stéte.

Legalising what in reality is already common practice

6.23 The New SoutWales Voluntary Euthanasia Society indicathdt “no one knows
how many assisted deaths already occur in Australia” but “in one form or anothardbkaigd
to be notorioushynot uncommon™® According to the Society, it would better to bring the

whole question into the open and have honest record$’ept.
6.24  Similar views were expressed by Mr Marshall Perron, who stated:

It is surely preferable to have voluntary euthanaslarated in
particular circumstances with stringent safeguards and a degree of
transparency, than to continue to prohibit it officiallijile allowing

it to be carried out in secret without any contfols.

6.25 DrHelga Kuhse, Director ofhe Centre forHuman Bioethics, Monash University,
expressedimilar sentiments. Dr Kuhse advis#tht manypeople nowdie in hospitalsafter a
decision has beetaken to allow, ohelp them to die. These “medical endlfd decisions”

may includethe withdrawal owithholding of life sustainingtreatment, theadministration of
life-shortening pain and symptom control and euthanasia and assisted suicide. According to Dr
Kuhse, thehigh incidence othese decision8lies in the face ofthe sanctity oflife view. Dr

Kuhse concludedhat thecontinued prohibition of voluntary euthanasia coupled with its
widespread practice does not permit proper control and scrutiny and discaloatgesfrom

17  EvidenceMrs R. Dewick, p. 228.

18  EvidenceAustralian and New Zealand Society for Palliative Medicine, p. 135.
19  Submission NaB745 New South Wales Voluntary Euthanasia Society, p. 6.
20  Submission NdB745 New South Wales Voluntary Euthanasia Society, p. 6.
21 Submission N&B117, Mr M. Perron, p. 12.



Euthanasia Laws Bill — For and Against Page 63

seeking consent tmedicalend of life decisions where this consent could, and should, be
sought:?

6.26 Dr Robert Marr, representing the Doctors Reform Society, expressed similar views. He
told the Committeghat every doctor in Australia knowshat “secreteuthanasia” ieing
practiced. He recommenddlat “ we need tdoring it out inthe open andtop sticking our

heads in the sand and saying that this is not going on”. He explained further:

| believethat doctors arecting in a compassionate way in doing
this, inhelping patients. But we have gone past ta when we
can leave things idoctors' hands. Patients have rigtasd what
greater righshould they have than a right to decide what happens
to them at the end of thdife? ... The key thing... to consider is
that voluntary and involuntary euthanasia is going on in Australia
today and, if you are concerned abeuthanasia, the besting
you can do is bring ibut into the open,bring it under scrutiny,
bring in safeguards and have patigrasing aright to have a say in
what happens to them at the end of thifgr- not leaving it up to
doctors?®

Moral Equivalence

6.27 In hersubmission and in evidence tile Committee, DHelga Kuhse maintainetthat
the continuedrohibition of medically assisted suicide and voluntary euthanas@esents a
particular moral point oview that has no place in a pluralist alitteral society, such as
Australia.

6.28 According to Dr Kuhse, it is neithémtrinsically nor absolutelywrong for anincurably
ill'and sufferingpatient to choose a course of action thatasonly known to lead to death,
but that isalso intended to lead tdeath. Nor is itassumed to bentrinsically wrong for
doctors to render directssistance to patients who ask for ot merely inthe knowledge
that death will result but also fully intending that death should r&sult.

6.29 DrKuhse elaborated on this view in the following terms:

Laws allowing the refusal of medicaltreatment, but nodirect
assistance idying tothose who ar¢éerminallyill are unjustThey
discriminate between patients tre morally irrelevantgrounds of
whether ornot apatient who wants talie isfortunate enough to
require life support,which he or she cathen lawfully refuse -
thereby bringingabout his or her own death with th&elp of a
doctor. Continued focus on the subjective mental statdecibrs -

on their intentions, rather than the patient’'s consent - encourages

22 Submission Na1037 Dr H. Kuhse, p. 2.
23  Evidence Coalition of Organisations for Voluntary Euthanasia, p. 247.
24 Submission Na1037, Dr H. Kuhse, p. 5.
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hypocrisy and secrecy, addes nofprovide procedural safeguards
that ensure patient consent to medical end-of-life deciéfons.

6.30 DrKuhse concludethat it ismorally proper for doctors t@ometimes provide direct
medical aid in dying to patients who are terminally or incurably ill, and who reqé@st it.

6.31 Several submissions rejected the “moral equivalence argument” advanced by Dr Kuhse.
For example ProfessoMichael Ashby,Director of Palliative Care, MonasiMedical Centre,
Monash Universitynoted thatwhilst a doctor’'sintentionmaynot always be easy to validate,
evaluation of intention and motivare fundamental to legal analysisnd manywould argue

that intention is also determinative of the moral character of medical intervetitions.

6.32 According to ProfessoAshby, there isstill a substantiabody of medical opinion
which defendsthe viewpoint that there are stronmtuitive moral andclinical distinctions
between stopping absolutely aelatively futile medicaltreatment andgiving a lethal
injection?® Professor Ashby concluded:

At present, théaw and prevailingcodes ofmedical ethicsdraw a
sharp distinction between thesgo acts. It ispreferablethat this

continues to be the case for the sake of smuhtlarity and the
practice of palliative care.

6.33 TheAustralian Medical Association (AMA) adheres ttee declarations of thé/orld
Medical Associationthat euthanasia and doctor assisted sui@de unethical but that a
physicianshould respect the desire of a patienaltow the natural process of deathfatlow
its course in the terminal phase of sickn&ss.

6.34 In its ownPosition Statement on Care of Severely and Terminally Ill Patients - May
1996 the AMA endorses the right of patients to refuse treatment and the riglgevieely

and terminally ill patient to haveelief of painand suffering even when such therapy may
shorten the patient’s lif€.

6.35 DrMichael Smith ofthe Australian Association of Hospice aRdlliativeCare told the
Committee that the Association holds the view that:

dying is anatural process andll people with a terminaillness
currently have the right to refuse futile treatment awenhfutile
treatment withdrawnThis isnot euthanasia. In addition, to leave a
person inavoidable pain and suffering Imot providing them with

25  Submission Na1037 Dr H. Kuhse, p. 15.

26  Submission Na1037 Dr H. Kuhse, p. 7.

27  Submission Na1036 Professor M. Ashby, p. 13.

28  Submission Na1036 Professor M. Ashby, p. 14.

29  Submission Na1036 Professor M. Ashby, p. 13.

30  Submission NdB229 Australian Medical Association, p. 4.
31  Submission NdB229 Australian Medical Association, p. 3.
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effective palliativecare is a clear breach béman ethics anbasic
human rights?

6.36 Dr MargaretSomerville of McGill University,Canada was also questioned on the
ethical basis of the moral equivalence argument. She responded:

Euthanasia is an interesting case study in this respect, because, if
you look at euthanasia simply through tees ofreason, it comes

out as a reasoned response. It is logical, cognitive and rational. You
referred to Helga Kuhse anBeter Singer: theyare analytic
philosophers who are very wedded in their tradition to almost entire
reliance on reason as thay of knowing. If youonly applyreason,

you will come out with a pro-euthanasia stance. However, |
suggest thatvhen we applyhese othethings, including history or
memory, and askvhy for 2,000years we havaot donethis and
what ourethical feelingsare aboukilling somebody else - and we
use the straight language kifling - | believe we will come to
different conclusiong®

Arguments against euthanasia

6.37 Opponents of euthanasia rely on five main arguments. These are:
the sanctity of life;
religious beliefs;
the slippery slope;
erosion of medical ethics and deterioration of doctor/patient relations;

palliative care

Sanctity of life

6.38 Opponents ofuthanasia rely strongly dhe principle of the “sanctity of life”. This
principle recognisethat no persomay directly kill another and is described in tfadlowing
terms:

The sanctity oflife principle is usuallygrounded in the notion of
human dignity:the intrinsic, equal andnalienableworth of the

humanperson,said to be deserving dhe highest reverence and
respect ..The sanctity ofife principle has been eornerstone of

32  EvidenceAustralian Association of Hospice and Palliative Care, p. 133.
33  EvidenceDr M. Somerville, p. 175.
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ethics, practice and law our civilisation and something of BEmus
test of the progress of civilisatiofis.

6.39 Thesanctity oflife principle recognisethe specialworth of human life. Accordingly,
its proponentsincluding people of Christian, JewisMuslim and Eastermeligions andmnany
secular philosophies, concur in opposing direct killing of innocent human beingsrescally
immoral and/or as always a harmttee victim, the killer and thecommongood. Therefore,
euthanasia whether voluntary or involuntary, is direct kilfihg.

6.40 The submission ahe AustralianBill of RightsGroupsummarisedhe views contained
in many other submissions when it stated:

Voluntary euthanasia represents such a radical reversal of the
principles... of thesanctity oflife and thedignity of the person that

any law which allows legakilling for whatever reason must be
regarded as abhorrent aparadigm shift inour thinking which is

so radicallyopposed to what whold sacred - the preservation of
human life - that we ought to proceed with extreme cautfon.

6.41 Mr F. Denton, a privateitizen, Ballarat, Victoria,opposedeuthanasia “precisely
because it involves the deliberate act to kill another person”. Mr Denton stated:

Society has come gradually to realisatkilling is aninappropriate
action even in the case of seriatapital crime. There is an ever
present danger of an injustice occurring, whenever a pergileds
even after exhaustivgudicial process. Thus the prospect of
allowing members athe medicalprofession to exercishe right to
kill their patients without precedingudicial scrutiny is an
astounding exercise in trut.

6.42 Similarly, Dr John Fleming, Director of the Southern CrosBioethics Institute,
expressed the viethateuthanasia couldpply to a far biggepopulation than those convicted
of capital offences” and therefore “we need to exertimesame kind of caution where
euthanasia is concernety”.

6.43 Dr MargaretSomerville, Professor in the~aculty of Medicine, McGill University,
Montreal, Canada, told the Committdmtalthough there armedicalcaseghat “put avery
powerful [emotional] pull on us”, it would be a “tremendonsstake for society” tdegalise
euthanasia. Dr Somerville’s view i@t based on theanctity oflife but ratherfundamental

norms of a civilised society. She elaborated on this, when giving evidence to the Committee by
conference call from Canada. She said:

34  Submission Na1563 Dr A. Fisher, p. 7.

35  Submission Na1563 Dr A. Fisher, p. 8.

36  Submission Na1511, Australian Bill of Rights Group, p. 3.

37  Submission No7247, Mr F. Denton, p. 1.

38  Submission Na1676 Southern Cross Bioethics Institute, p. 6.
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The reason believethat is if you look at the mogundamental
norm or value on which our types of societies are based it is that we
do notkill eachother. No matter howompassionate anderciful

your reasons for carrying out euthanasia, it still alters that norm that
we do notkill eachother to one where we dwot usually, but in
some cases weo. | simply do nothink we can afford to dthat
because of what it would do to societal values. So toisjust
because | am worriedboutabuse of it if it weramplemented,
which is where a lot of peopl@lace their argument. Thesay,
“Let's put very stringent safeguards.’ | think it is inherently wrong to
do it, so it is not aquestion of safeguards. It isnly when
something is inherently righhat you thensay, "Let's make sure
that, being inherentlyight, it is always usedghtfully." So | am not
even into that. khink it would be inherentlyvrong for us to do
this, and that is why we should not dé’it.

6.44 Proponents ofoluntary euthanasia recognieat whilst theethic of sanctity ofife is
“extremely important” it is not absolute andhat for thesuffering terminallyill patient,
autonomydying with dignity andtherelief of sufferingcan counter-balance and outweigh the
sanctity of life?°

6.45 Professor Pet®&aume has strongly criticised arguments against voluntary euthanasia
based on the sanctity of life. Professor Baume maintains that:

Some of thesame peoplevho put theargument about thganctity
of humanlife go out and bless armielsent onkilling other human
beings.... The histories of Northern Ireland, of tigalkans, of
Rwanda, of theThirty Years War, othe Inquisition, are scarcely
testament to a workinielief in the sanctity oflife. Further,many
of those who arguéoudly for "sanctity oflife" one day are the
same people who, omnother day, want capitgbunishment
reintroduced for specified categories of crithe.

Religious beliefs

6.46 Majorreligious denominations in Australi@corded their opposition teuthanasia.
The Anglican Primate of Australia, the Most Reverend Beith Rayner, advised the
Committeethat theGeneral Synod athe Anglican Church of Australia, the senitegislative
body of the Churchhas expressed grave concetmout moves to legalise euthanasia and
affirms that life is a gift from God, not to be taken, and is therefotsubject to mattersuch

as freedom of individual choi¢é.

39  EvidenceDr M Somerville, p. 172.
40  Submission N&8127 Voluntary Euthanasia Society of Victoria, p. 9.

41 Professor P Baume, "Voluntary euthanasia and law reféwstralian QuarterlyVol. 68, No. 3, 1996,
p. 20.

42  Submission Nd742 Primate of the Anglican Church of Australia, p. 1.
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6.47 The Primate’s submission also advised that the National Forum of the N&mnadil

of Churches, the most representative body ofGhestian churches in Australia, has rejected
euthanasia as “contrary to Godé&wv andthe values of a civilisedsociety”** The Churches
that comprise the National Forum are as follows:

Anglican Church of Australia Religious Society of Friends

Antiochian Orthodox Church Roman Catholic Church

Armenian Apostolic Church Romanian Orthodox Church

Assyrian Church of the East The Salvation Army-Eastern Territory
Churches of Christ in Australia The Salvation Army-Southern Territory
Coptic Orthodox Church Syrian Orthodox Church

Greek Orthodox Church Uniting Church

6.48 DrAnthony Fisher OP referrethe Committee to pronouncements Hig Holiness
Pope John Paul Il on euthanasia. His Holiness has stated:

the direct and voluntarkiling of an innocent human being is
always gravely immoral.

and

any Statewhich makes such eequestlegitimate and authorised it
to be carriedout would belegalising acase of suicide - murder,
contrary to thefundamental principles of absolutespect forlife
and of the protection of every innocent life.

6.49 DrFisher advisedhat the term'innocent” is used to excludbose cases where the
absolute necessity tiie defence of either society tine individual requiresthat humanlife be
taken. Therefore, thprohibition applies taall acts ofdeliberatekiling of a human being,
whatever the motive might i5&.

6.50 Archbishop Barry Hickey, representirige Australian Catholic Bishops Conference,
explained the theological arguments against euthanasia in the following terms:

Very basically, it is a viewdrawn from a religious premisenat

humanlife comes fromGod and thereforeéGod is themaster of
human life. It isnot within our right to takehuman life.Therefore,

we say it is sacred and that ey ofour death is somethintpat is

not to be determined by ourselvebut by God. That is the
theological view"

6.51 Otherreligious denominations also lodgeibmissionsopposing euthanasi@lhe
submission from the Board for Social Responsibility, NSW Synod, Uniting Church in Australia
was less rigid and unequivocal on the issue of euthatfasia.

43  Submission NdB742 Primate of the Anglican Church of Australia, p. 4.

44 Dr Neil Brown, "The ‘harm' in euthanasiaystralian QuarterlyVol. 68, No. 3, 1996, p. 27.
45  Evidence Australian Catholic Bishops Conference, p. 237.

46  Submission Nd319 Islamic Council of New South Wales, p. 1.
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6.52 VoluntaryEuthanasia Societies and othardicatedthat religiously inspiredreasons
for opposing voluntary euthanasia are respebtédeligious views held by some should not
be allowed to compebthers notholding such views, to be bound by th&hDr David
Swanton, appearing doehalf of voluntary euthanasia societies mate following call for
tolerance:

The [Euthanasia Lawdjill seeks to demanthat all people must
adhere to mainstream religiodsctrine whether they like it arot.

This is blatant intolerance dhose who dare tdave different
values tothe mainstream religions. It is hypocrisy aatrogance

from the bill's supporters to call for toleranaghen they offer
none, and to presume that they know what is begitfar people,
when they do not. What | am askingas tolerance to be shown to

all members ofsociety includingterminally ill people who want
voluntary euthanasia. To do this, euthanasia arguments must be
comprehended with an open mind, devoid as far as possible of any
cultural, religious orother bias. Australians deservthe best
possible laws from our federal parliaméht.

6.53 Similarly, the Humanist Society of Western Australia emphastbed the recgnition
of voluntary euthanasia would provide rightstiose whowish to avail themselves dfiose
rights but would have no effect on religious and other people who prefer not to utilis€ them.

The slippery slope

6.54 Theslippery slopeargument is based on the propositibat the practice ofuthanasia
is profoundly corrupting andltimately uncontrollablé'Submissions tdhe inquiry used the
term to describe at least three different circumstances. These are:

that acceptance ofoluntary euthanasia will lead to an acceptance of
involuntary euthanasia

that euthanasia for théerminally ill would lead to euthanasia ftesser
diseases and conditions;

that acceptance a#uthanasia willdiminish socialmores bydiminishing
respect for the value of human life.

6.55 The SenioPastor of the Bathurst BaptiShurch, Rev Mike Robinson, expressed his
deep concern about tHeery real possibility of what | callhe thin edge of the wedge” and

47  Submission No. 221Board for Social Responsibility, NSW Synod, Uniting Church in Australia, p. 1.
48  Submission NdB745 New South Wales Voluntary Euthanasia Society, p. 7.

49  Evidence Voluntary Euthanasia Societies, pp. 226-7.

50  Submission Nor482,Humanist Society of Western Australia, p. 1.

51  Submission Na1563 Dr A. Fisher, p. 13.
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“we are faced with @ecisionthat could open thdoor toall manner of social mayhem”. He
explained:

If we allowedthe thin edge of the wedge with abortion - the
beginning of life whyshould we think we wont dthe same thing

with the matter of euthanasia - the endlif&#? Once wehave
opened thedoor e/en by a crackthere are no longeeffective
safeguards against that subtle and almost silent encroachment of
humanlyinitiated death - whether in the womb or the adelks
home>?

6.56 Dr ChristopheNewell, a Seniotecturer,Division of Communityand Rural Health,

University of Tasmania and “an Australian citizerimo has several disabilities” told the
Committeethat“whatever one’s personal opinion, there significant issue$or those on the

margins of societyincluding people withdisabilities, which meathat so -called euthanasia
cannot safely be legalised or even decriminaliséd”.

6.57 Mr Tony Burke, Executive Director &uthanasidNO, emphasisedhat thelegalising
of euthanasia would place unacceptable pressuresiloerable people imur society. He
observed:

Whenpeople areonsidering whether arot they should be able to
have a treatment or discontinue a treatment, the questisnatly,

‘Is the treatment @urden?' With euthanasia, we keep getting
asked, ’Is the persontarden?' So for &ulnerablepatient, who
never would have requested euthanasia, the mease&ence of the
act - themere existence of this as aption thathas to be
presented - is, in itself, a presstite.

6.58 In asimilar vein,the feminist network, FINRRAGP, advisedthat “there ismuch
evidence to support the contention that a pro - euthadlasatewill lead to certain segments

of society ‘requesting’ the hastening of their deaths through physician - assisted euthanasia and
that women and people of ‘lesser merit’ will in general be amongstthem.

6.59 Several submissions also maintairnledt, if euthanasia is legalised, cultural and social
moreswill change ovetime resulting in acceptance of a “duty to diather than a “right to

die”. According to these submissions, history shows that state authorised killing by the medical
profession haghe potential to destrogssential elements the fabric of society and weakens
protection for thesick and agednembers ofthe community. Anoften posed question in
submissions was similar to the following:

52  Submission NdL775,Bathurst Baptist Church, p. 1.

53  Submission N&B146,Dr C. Newell, p. 2.

54  EvidenceEuthanasia NO, p. 219.

55 Feminist International Network of Resistance to Reproductive and Genetic Engineering.

56  Submission No4526 Feminist InternationaNetwork of Resistance to Reproductieed Genetic
Engineering, p. 2.



Euthanasia Laws Bill — For and Against Page 71

Will the sick andfrail feel pressured to take guick exit because
they are anincreasing burderfor whom to care?Will elderly
relatives feepressured to takelathal overdose or injection $bat
anxious family members can benefit frorthe distribution of a
keenly awaited estat&?

6.60 Mr Charles Francis, a private citizemnrote to theCommitteethat theright to die
introduces théterrifying corollary that to remain alivahe burdensome should fadble to
provide adequate justification and that a right to die will lead inevitably to a “duty t6°die”.

6.61 Proponents ofoluntary euthanasia rejected these argumeé&maisexample,the Right

to Die - Dyingwith Dignity Action Group maintained that “when voluntary euthanasia is
practiced openly, in accordance with agrpeacedures, it is far ledikely to be abused. by
statingclearly under what circumstances a patierdy behelped to die, a society is in effect
saying thus far and no furthet”.

6.62 Similarly, Dr David Swanton rejected thelippery slopeargument as “one of
sensationalist scaremongering, becaisge is no edence to shovthat it will occur”. Dr
Swanton argued thaictive voluntary euthanasia is fundamentally different to involuntary
euthanasia. He stated:

if active voluntary euthanasia is fundamentally different to
involuntary euthanasia then it is easydtaw theline, and avoid the
slippery slope. Active voluntary euthanasia requites patient’s
consent and ignorally right for that very reason. Involuntary
euthanasia (and it is hetfeat theanti-euthanasibbby refers to the
situation in Nazi Germanyjoes notrequire the patient’s consent,
and forthat reasorcan be considerethorally wrong. It is quite
straightforward to draw thk&ne. Legalising killing in self-defence
hasnot led tothewholesale slaughter of Australians,sby would
legalising active euthanasid?

6.63 DrKuhse of Monash University also commentedtioavalidity of the slippery slope
argument. According to Dr Kuhse, these argumentgemerallystrong on rhetoric and weak
on argument and fact, as thiaygely rest onpredictions, themselves dependant on a swarm of
unstated and contentious assumptions, and theretarenly difficult to prove but alsorery
difficult to disprove®*

6.64 Although his submissioropposedegalisingeuthanasia, the Reverend Dr M&ayers
expressed doubts about thiusibility of the slippery slopeargument. He stated that the
“slippery slope is suspect and iteplicit premise is a pessimistic view abciety which

57  Submission No. 253Anglican Bishop of Canberra and Goulburn, p. 2.
58  Submission Na1032 Mr C. Francis, p. 3.

59  Submission No/30Q Right to Die — Dying with Dignity Action Group, p. 26; quoting an editorial in
The Ageb July 1995.

60  Submission Na1623 Dr D. Swanton, p. 19.
61  Submission No1037, Dr H. Kuhse, p. 12.
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paternalistically treats subsequengenerations as inherentlynorally suspect®® This
concession having been mattee Rev Dr Sayers concluddfiat “a democraticsociety
premised on respect for equal, autonomatizens, contradicts itgery ‘raisond’etre’ when it
sanctions beforehand one citizen killing another simply because ... their living lacks*value”.

6.65 Both proponentand opponents of euthanasia cite ékperience of euthanasia in The
Netherlands insupport oftheir arguments on théslippery slope”. The situation in The
Netherlands is reviewed in Chapter 8.

Erosion of medical ethics and the doctor - patient relationship

6.66 The VictoriarBranch of the World Federation BfoctorsWho RespecHumanlLife
maintainedhat euthanasia will change thedtor - patient relationship. In igibmission, the
Branch stated:

Doctors have a lot of power in osociety. There armanysecrets
patients tell them. Thdrugs they prescribare potent. There can
be a fine linebetween a therapeutic and a toxic dose. ff&iaing

of a doctor hagut him in apowerful positionvis a visan unwell
patient. Theonly way a relationshifppetween a powerfuDoctor
and a vulnerable patient can work effectively is to be basédisin
Now imagine a fewyears hence if euthanasia is permitedctors
are nowpublic executioners awell as healers.. Thesetwo roles
are incompatible. Normal medical practice will never be the sdme.

6.67 The Anglican Bishop of Canberra and Goulburn, the Right Reverend George
Browning summarised concerns rmany submissionhen he advisethat Statesanctioned
deathwill corroderelationships anttust incommunities. In particulathe Bishop questioned
whether patientéwill continue to see the doctor or nursehaaler and comforteor, with
syringe in hand, as the angel of dedfh”.

6.68 Professor Alan Rodger from Monashiversity recognisethat themedical profession
iS not omniscient, stating:

my fellow practitioners and | are mere humans. We make mistakes -
in diagnosis, in treatment and, notoriously, in prognosis. Some of
us are alsaunethical. NoAct can be perfect and hence prevent all
mistakes or abuse. Thisct [Northern Territory’s Rights of the
Terminally 1l Act] is, therefore unsafe ithe hands of my
professiorf®

62  Submission Na1042 Rev Dr M. Sayers, p. 3.
63  Submission Na1042 Rev Dr M. Sayers, p. 3.
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6.69 TheAdelaide Justice Coalition also expressed concaosit doctordbeing given the
power to end life. The Coalition advised:

Any legislation whichputs the power oéndinglife in the hands of
the health system, which iaur considered opinion frequently fails
in its basic duty of care to disadvantaged people highly
dangerous. It isiaive to believethat such power will never be
misused. In fact, we concludbat in view of thehealth system’s
many failures ints dealing withthe disadvantaged, it is mdikely
than not that such power (if legislated for) will be misuSed.

6.70 When asked whether théegalising of euthanasia would change theedical ethic,
representatives of th&ustralian Medical Association, Northeffrerritory Branch, “doubted
whether there would be a “major changes”. Dr Diane Howard explained:

| think the community has to come terms with the facthat there
is a deeply ingrained objection the medical community to this
concept ofkilling. It is very muchpart of the reasothey become
doctorsand is somethinghat is reinforced by their training and
subsequentvork experience... The community has to come to
terms with the fact thahis istheway doctorsthink ... Themedical
profession in generarevery good observers ¢luman behaviour;
we spend oudays doing igll day. Those who are concerned about
therisks of thisact [Northern Territory’Rights of theTerminally
Il Act] and thedecision makinghat isgoing to be involved would
be very wise to listen to the doctdfs.

6.71 In contrast, Dr Robert Marr expressed the \teat theissue of voluntary euthanasia

“is really about a transfer of power from thedor to thedying patient. According to

Dr Marr, doctor - initiated euthanasia is being practiced for compassionate reasons in hospitals
very frequently. A legal right to voluntary euthanasia will allow patientegoest andeceive

medi(gsll assistance t&nd theirlife andnot have torely onthe goodwill of a doctor tchelp

them.

6.72 MrMarshallPerron expressed the vidhat it is“an insult to Australiardoctors and
others in themedical profession to pretendhat they would be associated with wicked
scenarios” painted by opponents of voluntary euthadsia.

6.73 Surveys have been conductedorder to gauge the attitudesd practices of the
medical profession to euthanasia. These are reviewed in Chapter 7.

67  Submission Na1057 Adelaide Justice Coalition, p. 1.
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Palliative Care

6.74 The WorldHealth Organisatiorstates thapalliative care is the activéotal care of
patients whose disease ngt responsive to curative treatment. Control of pain,otifer
symptoms, and aftherpsychological, social and spiritual problems is paramount. The goal is
achievement othe bestpossible quality ofife for patients and theifamilies. Palliativecare
affirms life and regards dying as a normal proééss.

6.75 TheCouncil ofthe Australian andNew Zealand Society dPalliative Medicine advised
that palliative care has lavays operated on theremisethat “it neither hastens or posipes

death” and therefore “none tife treatmentgiven, includingnarcotics, ar@imed at harming
or killing the patient, but are designed to assist in relieving sympt6ms”.

6.76 DrMichael Smith,President of théAustralian Association of Hospice amlliative
Care, registered the Association’s oppositioaltéorms of legalisation of euthanasia because
of the fundamental concerthat legislating to allow euthanasiailwinevitably lead to a
reduction of the caravailable to dyingpeople, particularly at tame whenthe development of
palliative care in Australia stands #te “crossroads™ Dr Smith elaboratedjndicating that
the basis for this concetay inthree main areas - resources, professional confusiopudohid

fear.

6.77 He noted thatfunding of palliative care in Australia is acomplex mix of

Commonwealth stateand private funds, anthat “a number of milestoneare yet to be
achieved™® In relation to the profession, D8mith advisedthat “there still remains
considerable confusion and, at times, downright ignorabceitmany ofthe details of how
palliative care is provided or what it can achieVeHe explained:

This isnot to suggest thatl health care professionalho do not
practise palliativecare are ignorant or uncaring: fllom it. The
considerable bulk of palliativeare in this countryvill continue to
be well provided by general medical, nursing aallied health
practitioners. However, théevel of knowledge and experience
required toeffectively managéhe symptoms of people in such dire
circumstanceghat they may be seeking euthanasia wtill not
achieved by enough practitioners. Tdailability of euthanasia in
such circumstances camly lead to anunder treatment ouch
symptoms and an overall worsening tbé quality of life of this

71 World Health OrganisatioiGancer Pain Relief and Palliative Car&990, p. 1; quoted iBubmission
No. 8750,Dr N. Muirden, p. 2See alsdSubmission No4538 Council of the Australiarand New
Zealand Society of Palliative Medicine, p. 3.
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73  EvidenceAustralian Association of Hospice and Palliative Care, p. 133.
74  Evidence Australian Association of Hospice and Palliative Care, p. 133.

75  EvidenceAustralian Association of Hospice and Palliative Care, p. 133.
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group. Indeed, such a worsening is a requirement, if euthanasia is to
be considered®

6.78 DrSmith also commented on pubfiear. He saidhat evidence islready emerging
from the Northern Territory thatincertainty and concerabout euthanasia is affecting the
acceptance of palliative care by patients. He advised

Instances of patients acceptipglliative careonly if injections are

not used in the control of symptoms have already been experienced.
Use of medication delivered undéne skin via a needle is a
common and necessapart of palliative care. Anything which
interferes with these establishexlliative care techniqueswill
seriously jeopardisthe degree afymptomcontrol possible... such
concerns and confusion can only become more comfhon.

6.79 DrSmith saidthat theavailability of euthanasia had already compromitieglcapacity
of palliative care providers to provide feerminallyill people in Australia and this coudshly
worsen. According to Dr Smithhe introduction of euthanaslegislation will paradoxically
worsen theguality ofllife and care of theery group it is attempting to aid. H®ncludedhat
euthanasia is no momgart of palliative care than it ipart of aged carenental health or
intellectual disability program.

6.80 DrSmith advisedhe Committeghat thedevelopment of palliativeare in Australia is
on a pamwith anywhere else ithe world. He noted that less thhalf of the peopleneeding
palliative care in this country each year actually recei(e it.

6.81 Professor Peter Ravenscréftesident of thé\ustralian andNew Zealand Society for
Palliative Medicine,addressed the question of whettplliative care can solvell the
problems relating to a dying patient.

6.82 Heexplainedthat suffering when dyingakestwo forms. The first relates to organic
problems such as pain, nausea, vomiting, constipation and depressidhatridese can
generally be managed satisfactorily with few exceptions bgxert palliative care team,
comprising doctors, nurses, occupational therapists, physiotherapists, pharmacssisiand
workersall working together. Profess&avenscroft emphasiséidat an experpalliative care
team isnot a general practitioner working alone. According ttee Professor, an expert
paIIiative8 ((]:are team can thereforeanagethe pain inmost cases sthat it will not interfere
with life.

6.83 Professor Ravenscraitlvisedthat the second form aluffering relates tdexistential
problems”thatinclude “loss of self-worth, loss aontrol, fear, guilt, anger, resentment and
anxiety at being so disabletf” According to the Professoexistential problems lead patients

76  EvidenceAustralian Association of Hospice and Palliative Care, p. 133.
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to request euthanasia more often tpamdoes.This inturn createproblems for dotors. He
explained:

They are situationsvhich doctorsfind mostdifficult to deal with.
They cannot be dealt with in thehorttime allocated by a GP
consultation andhat issomethingthat we have beetmying to do
somethingabout buthave really been unabte. They requireskills
such as counselling, whialnany doctors have notdentaught or
mastered?

6.84 Other evidence also expressed \lesv that requests fowoluntary euthanasia are
extremelyrarewhenconcerted efforts ammade to alleviate physical, spiritual and emotional
suffering in terminallyill patients. Requests for voluntary euthanasiames ofstress will be
revised wherthe stress is removéd According to this evidenceequests for euthanasia are
usually a call for help rather than a call for eutharfésia.

6.85 Proponents ofoluntary euthanasia rejected the vidhat voluntary euthanasia
medically isunnecessary because palliativare can meeall conditions. Inhis evidence,
Professor Peter Baume stated:

Can | say something epassant aboupalliative care? It is
something wesupport.Everyone should have good palliative care;
but palliative care,eventhe bestpalliative care, leaves abotite
per cent of peoplanrelieved. The figurenay be &it more or a bit
less tharfive per cent, but thdtve per centstill remains a problem
which we must addressFor the other 95 per cent of people,
palliative care isvery effective and it is developin@hat five per
cent figure might shrink,but it exists atthe presenttime. If
someoneliving in the Territory makes arequest forvoluntary
euthanasia under the Northern Territory law, #rey are tested by
all the provisions inthat actand they comethrough those
provisions, then | am prepared $ay they should be able to make
use of the act’

6.86 According to theSouth Australian Voluntary Euthanasia Society, studies skioat
grave distress experienced by patients cannot always be relieved. The Statedythat
“voluntary euthanasia isot analternative to palliativecare, but an option of lasesort if
palliative care does not relieve the patient’s disttess.

6.87 Similarly, Dr Roger Hunt, gpalliative care doctor for over 12 years, supported
view, statingthat “palliative care will never eliminate all suffering this is an impossible
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dream” concludinghat “there is gplace for euthanasia ierminal care”®” Mrs Rosemary

Dewick, a registered nurse who appearedbehalf ofthe Voluntary Euthanasia Societies
stated emphatically that “I do not think it is possible for everybody toelagedwith palliative
care... It ismosteffective inmost cases, but there are cases where it is\pis#ffective”?®

She explained:

A lot of people cannot tolerat@orphine... fromwhere | sit as a
registered nurse, | have sebkarrendous episodes withorphine

and interaction with other drugs, hallucinations and the trauma. It is
madeout thatmorphine will palliate anything. Sometimes it does
not evenpalliate the pain; it does noftfix the pain. This happens
sometimes notall thetime - but that iswhy | am trying toaddress

the cases where the pain and the suffering cannot be conffolled.

6.88 Ms GwerPhillips,also addressed this issue when sheke at the OpeRublic Forum
in Darwin She stated:

| have seen people reach the extreiet everyonewill. Those
who die from a heart attack or &haemorrhage or an organ
malfunction are thelucky ones. But the unfortunate onesll
continue on until theyre nothing more than a skeleton watin
stretched over it, their bones exposed in their joints. No amount of
palliative care carstop that.They will be incontinent, suffering and
begging to die.. They donot want to look likesome thindying in

a bed that instils horror into people w¥isit them. Theywant their
loved ones to think of them witldignity, not with horror.
Euthanasia is purely aption. When they say, "We've hashough,
we'll have itnow', rather thamwaiting for the doctor togive it to
them, itmay only be a matter offaw weeks or a few days. This is
not alaw; it is a humaneoption. Thedifference isthat this is
voluntary?°

6.89 Several submissionsecognised the dramaticnprovements in palliativecare but
maintainedthat there arenevertheless some people whose symptorag respondwell to
palliation, who place agreat emphasis on dignity, independence, persareaponsibility
control. One such submission concluded:

Palliative care cannotisuallyrestore theability to go tothe toilet
alone, orget out ofbed unassisted, or to wash, or to intexgitth

loved ones. Some people have no desire to live totally in the care of
others ... Inhis letter before he died with assistance under the
[Northern Territory’s Rights of th&erminally Il Act] Bob Dent

said ‘I have no wisHor further experimentation by thealliative
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care people in their efforts to control mpgin’ and ‘I cannoteven
get ahug in case my ribsrack... Being unable to live a norméie
causes much mental and psychological painich can never be
relieved by medicatior

6.90 TheMotor Neurone Disease Associati@mphasisedhat palliative care can meet

many but not all of the needs of people living with MND, a disease that causes death through a
progressivalisablingprocess. The Association is of the vidvat, althoughpalliative care is

the recommended option, patients with MND should have a range of chaic&gling the

right to make a choice not to continue living with MRD.

6.91 In response to these argumeptdliative care experts indicatthat nostudieshave
been undertaken to shothiat there is a “percentage” who cannot dssisted totally by
palliative care. ®® Additionally, Dr Smith ofthe Australian Association of Hospice and
Palliative Care observed that “there is enplication veryoften in this discussiothat X per
cent - two, three, five or whatever it is - hasrelgef of any srt ... thatpalliative care is either
pass offail; you eitherget totalrelief or you get norelief at all”. Dr Smith explainethat “the
group of people who dmot get completeelief of their symptoms in fact do receive a
proportionate degree of relief*.

6.92 Members ofthe Committee sougldarification of how palliative care can assishat
small percentage of patients whose suffering is acute. Professor Ravenscroft commented:

| think we have to focus on small proportion andrealisethat,
although we may not get the pain for the people in that gnadpr

total control, myexperience ighat we get it undesuch good
control thatthey can live with it. Therare many other problems
thatcome up athattime. Let us suppose we have thgpothetical
patient whoreally does have such sevegpain. | think we have to
talk tothemabout whethethey want to go on with this or whether
they would like some more sedation. We have to talk to them about
those sorts ofhings, andusuallythe patient willtell youwhat it is

that they want?

6.93 Whenasked what he would do for those patients whlicate thathey have justhad
enough”, Professor . Ravenscroft replied:

| have nothadthatexperience, but ithey did | would be talking to
them abouttheir mentalstate. | would bedalking to them about
family issues. | would be explorirthe reasonsvhy theyhad come
to thatconclusion, because often there are reaimaisneed to be
sorted out ..Often, people who are in thaircumstance have it

91  Submission Na1503 New South Wales Council for Civil Liberties, p. 3.

92  Submission Na1058 Motor Neurone Disease Association of Australia, pp. 2-3.
93  EvidenceAustralian and New Zealand Society of Palliative Medicine, p. 136.
94  EvidenceAustralian Association of Hospice and Palliative Care, p. 136.

95  EvidenceAustralian and New Zealand Society of Palliative Medicine, p. 145.
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explored by a sympathetic team ahdt may actually be adoctor
or it might be arart therapist because a person just canelbt/ou
how bad it is, they need to paint it for you - or a music ther&pist.

6.94 The Committee also questioned Dr Margherita Nicoletti, Medical Officer, ACT
Hospice, Australian Catholic Bishops Conference, on this matter. She responded that “physical
pain isthe easy thing tacontrol ... it is emotional and spiritual paitnat is moredifficult to

control in someone who igrminally ill. She explained that whegohysical paincannot be
controlled, it is often a manifestation of a spiritual problem. Dr Nicoletti elaborated:

Palliative care is more than just morphine, | haget to say.
Morphine plays a smallandsmallerpart inpalliative carescience.
There are othemedicationspther drugs; there are othemys of
dealing with pain in particular. Pain i®t thebiggest issue in the
dying. | think it ismore a spiritual, a grief, an emotional thing.
Often when people have pawhich is out of control it is
compounded by theiother suffering, which can baddressed in
other ways”

96  EvidenceAustralian and New Zealand Society of Palliative Medicine, p. 145.

97  EvidenceAustralian Catholic Bishops Conference, p. 239.
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CHAPTER 7

SURVEYS IN AUSTRALIA ON EUTHANASIA

Introduction

7.1  Those forand against euthanasia drew the Committee’s attention to various surveys
conducted in Australia in order to support their views on the Euthanasia Laws Bill 1996.

7.2  These surveys fall broadly into the following three categories:
attitudes of the general public to euthanasia;
attitudes and practices of the medical profession;
extent of support in the Northern Territory for tReghts of the Terminally IlI

Act.

General Public Attitudes

7.3 Many submissionsand several witnesses referrdfte Committee toopinion polls
conducted by Morgan and Newspoll showingiigh level of general publicsupport for
euthanasia. The results of these polls are as follows:

The Morgan Polls

7.4  Since 1962 a Morgan Poll has asked:

"If a hopelessly illpatient, in greapain with absolutely no chance
of recovering, asks for a lethdbse, so as not twake again,
should a doctor be allowed ¢ove alethal dose, or not?"

7.5 In October 1962, the responsehis question was that 4&r cent responded that the
doctor should give a lethal dose; 39 per cent responded that the doctor shoiud adethal
dose and 14 per cent were undecided.

7.6  ByJune 1995 théigureswere 78 per cent; 14 per cent and 8 per cespectively,
with support for the doctor giving a lethal dose having risen steadily in the ifterim.

7.7  TheCommittee questioned representatives of the Voluntary Euthanasia Societies on
what weight the Committee should give to these results. Mr John Greenwell responded:

The first issue isvhat | might call democratic principle: tahat
extent should thearliament give effect tthat poll, assuming it to

1 Morgan Poll,Finding No. 2768, p. 3.
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7.8

be accurate? The second isswhjch is of equalimportance, is
that, even ifyou take a view that thearliament isnot in any way
constrained bythat kind of majority inthe attitude it takes as a
matter of democracy, neverthelesdaes reflect @hange of values
in the community. The importance of it is notjust the onepoll
you have mentionedut is thesuccession of pollsver 40 years. It
was 40 per cent in 1940, it reached 60 per cent in about the 1970s
and itclimbed toabout 75 per cent - theame question. No doubt
there is a lot ofgnorance in theommunity. | armot going to say
that thepolls are anabsolutely perfect reflection of a considered
view on the part oévery member ofhe community.But it is very
difficult to say, inthe face ofthat poll, that thecommunity as a
whole no longer acceptbat the preservation dife should be an
absolute. Rather, what tr@mmunity's value isiow is that in
certain circumstances, in the casegogatsuffering and goerson
wanting to die, that person should be allowed to do so.

Dr Brian Pollard, appearing doehalf of EuthanasiaNO, questioned the weigliat

should be given to public opinion polls on the ground that the publicwiayefully informed
about the euthanasia issue. He said:

7.9

Euthanasia is an extremely complex subject, as everykmoolys,
and the understandings different people varacross avery wide
range of opinionFor somegemotional argument prevailbut for
anybodythe question of taking an innocdmimanlife involves an
ethical content. So an opinion poll of membershafpublic about
an ethical issue - is it right, or isnbtright - | do not think is an
appropriate use of an opinion pdllhey are for political purposes
really. It isnot the sort ofthing that youcan canvas an opinion
about,and make decisiveesponseso, whenthe understanding of
the peoplebeing polled isnot known. In fact, it is unknowable.
Their understanding of thesue isnot known and ishot knowable.
You do not know whathey knowabout it. So youthink, "Now
where did theyget their information from?' Mostikely, most
people get their information from the media. The media
presentationgenerallyare emotionalthey are ratingdriven, very
often superficial and that is about the extent of the understanding of
a lot of people abowuthanasia. So an opinion polffiisding what
the media have wanted people to kriow.

Inrelation to the Morgan Poll Dr Pollatths contendethat"it would be hard for an

uninformed person to answer no to the question withtaeling negligent,dogmatic or
insensitive.* Dr Pollard has suggested that the question should be rephrased as follows:

2 Evidence Voluntary Euthanasia Societies, p. 229.
3 Evidence Euthanasia NO, p. 217.
4 Submission No. 4038y C. Hassed, p. 18.
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If a doctor is so negligent as to leave a terminélllyatient in
severe pain, for whatever reason, severe enough to trate
person to ask to be&illed, shouldthe doctor then beble to
comgoundhis negligence bxilling his patient, instead of seeking
help”

Newspoll

7.10 A Newspoll conducted between July 5 and 7 1996 asked the following question:

"Thinking now abouteuthanasia where adtor complies with the
wishes of a dyingpatient to havehis or her life ended. Are you
personally in favour or against changthg law to allowdoctors to
comply with the wishes of a dying patient to end his or her life?

7.11 The BIl recorded 53 per cent strongly in favour; 22 per pantly in favour (making
a sub-total of 75 per cent in favour); 6 per ceattly against; 12er cent stronglyagainst
(making a total of 18 per cent against) and 7 per cent uncomfhitted.

7.12 The Newspoll also asked the following question:

And are youpersonally in favour or against changitige law to
allow doctors toperform active euthanasia, fekample, bygiving

a patient a lethal injection? If in favour - is that strongly in favour or
partly in favour? If against - ishat strongly against or partly
against?

7.13 The BIl recorded 39 per cent strongly in favour; 24 per pantly in favour (making
a sub-total of 63 per cent in favour); 11 per qeantly against; 1'per cent stronglyagainst
(making a total of 28 per cent against) and 9 per cent uncomrhitted.

Practices and Attitudes of the Medical Profession

7.14 Anumber of surveys have also been caroietto gauge the practices and attitudes of
Australian medical practitioners to voluntary euthanasia.

7.15 These surveys cover a number of issues, including the extgritho‘medicalend-of-
life decisions” are already carried out in Australia, the exteathich theywould be practiced
as an alternative to palliativeare, and the degree tehich doctorswould change their
practices with regard to end-of-life decisions if euthanasia were legalised.

5 Submission No. 4038y C. Hassed, p. 1EvidenceDr B Pollard, p. 217.
6 The Australian9 July 1996.
7 The Australian9 July 1996.
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Kuhse & Singer, 1987 and Baume & O'Malley, 1994

7.16

In 1987, Professoidelga Kuhse andPeterSinger conducted aurvey ofdoctors in

Victoria which found that;

48 per cent had been asked by a patient to hasten his or her death;

29 per cent had taken active step$iiog about the death of a patient who had
asked them to do so;

of these, 80 per cent had done so more than once;
98 per cent still thought they had done the right thing; and

60 per cent thought that thew should be changed to permit active voluntary
euthanasié.

7.17 Asimilar survey relating tahe practices of New Soutlvales and Australian Capital
Territory doctors conducted by Professor Peter Baume and Emma O®Mallay that:

47 per cent had been asked by a patient to hasten his or her death;

28 per cent had taken active step$iiog about the death of a patient who had
asked them to do so;

of these, 81 per cent had done so more than once;
93 per cent still thought they had done the right thing;

58 per cent thought that thaw should be changed to permit active voluntary
euthanasia; and

46 per cent thought that thew should be changed to permit physician-assisted
suicide™®

7.18 ProfessoBaume claimed in aubsequent articlthat theKuhse & Singer and Baume
& O'Malley surveys established thabout 14 per cent ofmedical practitioners practice
voluntary euthanasid.

7.19 Thediscussion ofthe survey also suggestdtat half of all practitioner respondents
would practice active voluntary euthanasia if it was légal.

10

11

Baume RPand O'Malley E,“Euthanasia: attitudeand practices of medical practitioneysThe Medical
Journal of Australia)ol. 161, 18 July 1994, pp. 140 and 142.

Baumeand O'Malley determinedhat of 2000 questionnaires sent, 166&dbeen seen bghe medical
practitioners to whom thewere addressed, of whom 1268 respondg@dng a final response rate of
76.1 per cent.

Baume Rand O'Malley E,“Euthanasia: attitudeandpractices of medical practitionersThe Medical
Journal of Australia)Vol. 161, 18 July 1994, pp. 140 and 142.

Baume P, “Voluntary euthanasi&ustralian QuadrantVol. 68, No. 3 1996, p. 17.
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7.20 TheAustralia and NewZealand Society dPalliative Medicine hasontended that the
Kuhse & Singer and Baume & O'Malley studies were flawed because the questions asked were
not specific and so were open to interpretation.

Waddell et al., 1996

7.21 Asurveyconducted in September and November 19@&t inter alia the following
hypotheticalclinical case scenario to a rand@ample of Australiaoctors inall States and
Territories:

A 56 year oldman; competent, with a progressivetiebilitating,
although not imminently terminal, conditigmotor neuronelisease
with dysphagia), requesting physician-assisted déath.

7.22 The doctors were asked how they would treat this patient, with the following results:

87.4 per cent of interns, 86.1 per centgeheral practitioner94.8 per cent
palliative care practitioners and 84.1 per centpécialistsyesponded thahey
would provide good palliative care only;

6.3 per cent ointerns,8.3 per cent ofyeneral practitionersl.3 per cent of
palliative care practitioners and 11.2 per censpécialists saithat they would
assist death by providing the means; and

6.3 per cent ointerns,5.6 per cent ofyeneral practitioners3.9 per cent of
palliative-care practitioners antl7 per cent obpecialistsresponded thathey
would assist death by active interventién.

7.23 The authors of the study concluded that that:

doctors did not make consistent decisions with regard to the end of life;
they generally followed patient and family wishes when known;

they did not generally adhere to a patient's request for assisted’death.

12

13
14

15

16

Baume RandO'Malley E,“Euthanasia: attitudeandpractices of medical practitionersThe Medical
Journal of AustraliaVol. 161, 18 July 1994, p. 144.

Submission No. 4538ouncil of the Australian and New Zealand Society of Palliative Medicine, p. 39.

Thiswas a postasurvey ofself-administered questionnaires to a random sample of 2172 Australian
doctors in all Stateand TerritoriesHospital trainees, general practitioners, palliative care practitioners
and surgeons were surveyed. The response rate was 73 per cent.

Waddell C eal. “Treatmentecision-making at the end of life sarvey ofAustralian doctors' attitudes
towards patients' wisheand euthanasiaThe Medical Journal of Australiayol. 165, 18 November
1996, p. 541.

Waddell C eal. “Treatmentecision-making at the end of life sarvey ofAustralian doctors' attitudes
towards patients' wisheand euthanasiaThe Medical Journal of Australia/ol. 165, 18 November
1996, p. 542.
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7.24  The authors of the survey commented:

With respect to euthanasithis study showedhat few doctors
would have complied with thesish of the patient who requested
assisted deatlBaume & O'Malleyspeculated thatuch reluctance
was a function othe illegality of the action. Our data does not
supportthis speculationWhile patient's wishes, and ethical and
religious factors for doctors (awith Baume et al.), seem to be
more efficient predictors tharlegal factors, even the threfermer
factorsexplain little of the variance indoctors' responses this
request for assisted deatf®...

Flinders University, 1996

7.25 A study of 298 SouttAustralian doctors, includingl31 general practitioners,
reproduced in thAustralian Doctoris reported to have found that:

33 per cent had received requests from patients to perform active euthanasia;
22 per cent had received a request from a patient's family;
19 per cent had taken steps to bring about the death of a patient;

68 per centbelieved that guidelines should be establisf@dwithholding or
withdrawing treatment;

49 per cent of doctors whwad helped a patient to die had receivedaguest
from the patient;

54 per cent of doctors whwad helped a patient to die had receivedeatuest
from the patient's family;

of the doctors who had practiced euthanasia, 50 per cent considered it to be right
and 32 per cent felt it was right when requested by the patient;

of those who had practiced euthanasia, 85 perfettrthey had'done the right
thing", 13 per cent said they had not and the remainder were dhsure.

17 Waddell C eal. "Treatmentlecision-making at the end of lifesarvey ofAustralian doctors' attitudes
towards patients' wisheend euthanasiaThe Medical Journal of Australia/ol. 165, 18 November
1996, p. 540.

18 Waddell C eal. "Treatmentlecision-making at the end of lifesarvey of Ausraliandoctors' attitudes
towards patients' wisheand euthanasiaThe Medical Journal of Australia/ol. 165, 18 November
1996, p. 544.

19 Hoey F, "Euthanasia study finds belief split in doctgksistralian Doctor, 15 November 1996.
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Kuhse, Singer and Baume 1997

7.26 TheKuhse, Singer and Baume survey wasblished inThe Medical Journal of
Australiaon 17 February 1997.The surveytook the form of a postal questionnaire sent to
3,000 doctorbetweenMay andJuly 1996. The questionnaire was based on a translation of a
Dutch questionnaire used by Profes§bd.van der Maas todeterminethe frequency of
medical end-of-life decisions in Holland during 1995

7.27 This was done irorder to gaugéiustralian practices relating tmedical end-of-life
decisions and to compare the incidence of euthanasia and other medical end-of-life decisions in
Australia with the position in The Netherlands where euthanasia is practiced openly.

7.28 The findings of the Kuhse, Singer and Baume survey are set out’below;

Total deaths (all causes) Australia 1995-96 125,771

1. Active voluntary euthanasia 1.8%

2. Physician-Assisted suicide 0.1%

3. Intentional life-terminating acts without explicit 3.5%
concurrent request

4. Opioids in large doses 30.9%

5. Withdrawing/with-holding potentially life-prolonging 28.6%
treatment

6. Totalof 1 -5 64.8%

7.29 The Kuhse, Singer and Baume survey also reported that:

of the 28.6 per cent ustralian deaththatinvolved a decision tavithdraw or
withhold treatment:

— in 3.9 per cent of cases there was no intention to hasten death; and
— In 24.7 per cent of cases ttecision waxplicitly intended to hasten death
or not prolong life??

Of the 30.9 per cent cAustralian deaths ithe period that resulted from a
decision to alleviate pain and sufferitigorough theadministration of opioids in
sufficient doses to hasten death:

— in 24.4 per cent of cases there was no intention to hasten death;
— in 6.5 per cent of cases the decision was partly intended to hastef? death.

20 Kuhse H et al., “End-of-life decisions in Australian medical practitieg, Medical Journal of Australia
Vol. 166, 17 February 1997, p. 191.

21 Kuhse H et al., “End-of-life decisions in Australian medical practitieg, Medical Journal of Australia
Vol. 166, 17 February 1997, p. 196 (Table 5).

22 Kuhse H et al., “End-of-life decisions in Australian medical practitieg, Medical Journal of Australia
Vol. 166, 17 February 1997, p. 195 (Table 4).

23 Kuhse H et al., “End-of-life decisions in Australian medical practitieéMedical Journal of Australia
Vol. 166, 17 February 1997, p. 191 at p. 195 (Table 4).
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the rates ofntentionally endindife without anexplicit request from the patient
weresignificantly higher imrAustralia than irthe Netherlands: it wadaimedthat
22.5 per cent ofall Australian deathsnvolved the doctor withholding or
withdrawing treatment from patients withotlite patient’sexplicit request and
with the explicit intention of endindife. While no conparable 1995 figure was
availablefor the Netherlands, the 199ijure was5.3 per centand the 1991
figure for all decisions tdforgo treatmenwith an explicit intention of causing
death or not prolonging life in the Netherlands was 13.3 peftent.

7.30 Anumber of criticisms or allegations have been madkeoKuhse, Singer arBaume
survey, the most detailed @fhich was in the form of asupplementary submission to the
Committee from Mr Nicholas Tonti-Filippini and his colleagues, Dr John Fleming, Dr Anthony
Fisher and Ms Anna Krohn. The criticisms included the following:

although it used aimilar questionnaire to thievo vander Maassurveys, the van
der Maassurveys involved lengthyace-to-face interviews witldoctors; the
Kuhse, Singer and Baume questionnaire was sent by post and self-admifistered;

the 1991 Dutchsurvey employed a prospective studipgether with a
retrospective study and a death certificate study); the Kuhse, SingBaan
survey only employed aetrospective questionnaire. The prospective study
carriedout inthe Dutch studynvolved doctorsfiling out aquestionnaire each
time they made a medical decisions relating ttee end of life; being
contemporaneous it was arguably more accurate than a retrospective study;

similarly, the follow-up Dutchsurvey relating to deaths in 19%snployed a
death certificate study as well as a retrospective study with interiews;

the response rate to tKethse, Singer and Baume survey wagé4 cent. It has
been argued their results ar®t representative as it idikely that non-
respondentsnay have predominantly beetoctors opposed teuthanasia and
particularly non-voluntary euthanasfa. (However, Professor Singer has
suggested that the main reason for non-responsediprswas thatthey were
too busy andthat even ifall non-respondents were opposedntn-voluntary
euthanasia the incidence would still be higher in Australia than Hdffand.

24

25
26
27
28

29

Kuhse H et al., “End-of-life decisions in Australian medical practitieg Medical Journal of Australia
Vol. 166, 17 February 1997, p. 195.

Dr R Mannel.ate Night Live ABC Radio National, 18 February 1997.
Dr R Mannel.ate Night Live ABC Radio National, 18 February 1997.
Submission No. 40408r N Tonti-Filippini et al., p. 9.

Compare Baume &#dO'Malley E,“Euthanasia: attitudesndpractices of medical practitionersThe
Medical Journal of Australiayol. 161, 18 July 1994, p. 140 referring to their 1994 survey:
The telephondollow-up of non-respondents [to theurvey] allowed comparison of
the general opinions of respondeiatisd non-respondents towards AVE [active
voluntary euthanasia] The non-respondentge less likely to agreéhat it is
sometimes right for a doctor to take (active) steps to bring about a patient's death ...

Professor P Singdrate Night Live ABC Radio National, 17 February 1997.
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guestion 5 in the Kuhse, Singer and Baume survey regarding medical decisions to
withdraw or withhold treatment askeabout such decisions when they were
taken with theexplicit intention ofnot prolonging lifeor hasteninghe end of

life. In this respect itarguably differs fronthe equivalent question ithe Dutch
survey relating to deaths in 1995.1t has been arguetiat there is alifference
betweemnot prolonginglife and hastening death atitht theKuhse, Singer and
Baume survey should have distinguished between th&'two.

the use of the expressidexplicit intention of not prolonging life” in this
guestionoversimplifies aract inwhich the primaryconcern or direct intention of
the doctor is not to impose excessive burdens of the treatment-itself.

it has been argued thédite majority of Australian non-consent cases revealed the
Kuhse, Singer and Baume survey, comprised withholding or withdrawing of
treatment casegeriving fromthe different question uséy andthat inany event
there is noobligation onthe medical practitioner to offer treatmentahich
medical judgementonsidersnot bereasonable care because the treatment is
overly burdensome and the likely benefit decrea¥ing.

7.31 ProfessoKuhse responded in detail tbe critique from MrTonti-Filippini. Shesaid

that thecritigue couldnot establish its centrallaims:"as a consequenceur study... remains
unscathed® Her responseelicited a furtherreply from Mr Nicholas Tonti-Filippini and
colleagues in which they maintained the validity of their main critict§ms.

AMA Questions - 1997

7.32 By agreemenwith the Australian Medical Associatiorthe authors of thé&uhse,

Singer and Baume survey addeeb questions devised bthe AMA to the questionnaire.
These questions went to tlesue of whethedoctorsfelt that theircurrent practiceselating

to end-of-life decisionsvereinhibited bythe law, and whether there was a need fohange
in the law.

7.33 Thefirst issue had bediouched on in the 199B8aume & O’Malleystudy, suggesting
that thelaw was a majomhibition and also the 199%/addellstudy, suggestinthat the law
was not.

7.34 The questions and results (raw data) are set out below:

30  Submission No. 40408Ir N Tonti-Filippini et al., pp. 11-12.

31 Dr D van Gend.ate Night Live ABC Radio National, 18 February 1995ubmission No. 40408r N
Tonti-Filippini et al., p. 7.

32  Submission No. 4040&|r N Tonti-Filippini et al., p. 7.

33 Dr D van Gend.ate Night Live ABC Radio National, 18 February 19%ybmission Na1040a, Mr N
Tonti-Filippini et al., pp. 7-8.

34  Submission Na1040a, Mr N Tonti-Filippini et al., p. 8
35  Submission No. 4037PFrof H Kuhse, p. 1.
36  Submission Na1040b, Mr N Tonti-Filippini et al.
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Question 24

Did your perception ofhe law, as it appliegour StateandTerritory, inhibit or
interfere with your preferred management of the patieartid end oflife
decision?

yes - go to Question 25
no - go to Question 26
Yes 92

No 1008

No answer 12

Question 25

Would enactment dhe laws providing defined circumstances in whiclrag
may be prescribednd/or administered to patients with terminal illness, with
the explicitpurpose ohastening the end of life, have enabiedir patient to
receive better and more appropriate care?

Yes 96
No 467

No answer 5457

7.35 The President of th&MA, Dr Keith Woollard, has writterthat these results tend to
indicate that legalising euthanasia or physician-assisted suicidenkkely to help medical
practitioners in the management of severely or terminally ill patiénts.

Steinberg et al., 1997 (Queensland)

7.36 This study comprisedwo surveys;one of thegeneral public andne of medical
practitioners’”’ The authors found that:

... lay members othe Queensland communitwere significantly

more likely tosupport achange in théaw to allow active voluntary
euthanasia and physician-assisted suicide, andikkegs to think

that such requests wouldtill be made if paincontrol were
available, than medical practitionéPs.

7.37 Five questions formed the basis of the study:

1. If good palliative care were freely available to everyone who needed it, dbirylou
anyone would ever ask for assistance to end their lives?

37 Letter dated 19 February 1997 from Dr Keith Woollard, Presidenthef Australian Medical
Association, to Senator Jeannie Ferris, p. 1.

38 Letter dated 19 February 1997 from Dr Keith Woollard, Presidenthef Australian Medical
Association, to Senator Jeannie Ferris, p. 2.

39 The participantsvere 387 general practitionerand 910 community members froe Queensland
electoral roll. The response rater medical practitionersvas 67 pre cent; the response rate for
community members was 53 per cent.

40 Steinberg M A, "End-of-life decision-making: commuratyd medical practitioners' perspective¥he
Medical Journal of Australi®/ol. 166, 3 February 1997, p. 134.
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79 per cent of doctors and 68 per cent of community respondents responded “yes”.
21 per cent of doctors and 32 per cent of community respondents responded “no”.

2. If it were alwaygossible tocontrol a person's pain, interminalcare situation, do
you think anyone would ask for euthanasia?

68 per cent of doctors and 45 per cent of community respondents responded “yes”.
16 per cent of doctors and 25 per cent of community respondents responded “not sure".
16 per cent of doctors and 30 per cent of community respondents responded “no”.

3. If a terminallyill patient has decidethat his/herlife is of suchpoor quality that
he/she would ratherot continueliving, do you think a dotor should be allowed by
law to assist a terminally ill person to die?

36 per cent of doctors and 60 per cent of community respondents responded “yes”.
24 per cent of doctors and 17 per cent of community respondents responded “not sure".
40 per cent of doctors and 23 per cent of community respondents responded “no”.

4. If a person is being kept alive by a life-support system (such as a respiratbtand
person asks for the machine to be turned off, do you think the doctor soayiy
with that request?

54 per cent of doctors and 72 per cent of community respondents responded “yes”.
34 per cent of doctors and 18 per cent of community respondents responded “not sure".
12 per cent of doctors and 10 per cent of community respondents responded “no”.

5. Do you thinkthe law should be changed to allow active voluntary euthanasia for
terminally ill people who decide that they no longer wish to live?

33 per cent of doctors and 65 per cent of community respondents responded “yes”.
20 per cent of doctors and 16 per cent of community respondents responded “not sure".
47 per cent of doctors and 19 per cent of community respondents respond&d “no”.

Extent of Support for the Northern Territory Legislation

Steinberg et al., 1997 (Northern Territdfy)

7.38 This surveysought toestablisithe extent of approval in the Northern Territory for the
Rights of the Terminally Il AcfThe authors okurvey polled nursesnedical practitioners
and members of the general community.

7.39 The following question was put:

To what extent do you approve of tagv that wasrecently passed
in the Northern Territorywhich allows a terminallyll person to
request physician-assisted suicide or euthanasia?

7.40 The survey results are set out below:

41 Steinberg M A, "End-of-life decision-making: communépnd medical practitioners' perspectives”,
Medical Journal of Australi®/ol. 166, 3 February 1997, p. 132.

42 Prepared for publication the Lancet22 February 1997.
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Sample Number SA A NAD D SD
Responding
Community 530 46.8% 32.5% | 7.1% 6.1% 7.6%
Nurses 243 33.7% 31.7% 14.4% 4.9% 15.2%
Doctors 172 14% 20.9%| 17.4% | 19.8% | 27.9%

SA = strongly approveiA = approveNAD = neither approve nor disapprove;
D = disapprovesSD = strongly disapprove

7.41 It is worthnotingthat there was a 50 per cent response ratgation to members of
the general community, a 5der cent response rate framedicalpractitioners and a 59 per
cent response rate from nurses.

7.42 The authors of trgurveynoted in a letter to the editor ®he Lancefor publication
on 22 February 1997 (supplied in advancéh Committeejhat thesampling frameesulted
in under-representation of thadigenous andmobile sectors of the Northern Territory
population.

7.43 As noted in Chapter 5, tl@mmittee received evidence suggestingigh level of
indigenous opposition to tHeights of the Terminally Ill Act
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CHAPTER 8

INTERNATIONAL DEVELOPMENTS

Introduction

8.1 Inthis Chapter of the report, the Committee revieveral inquiries on issues relating
to euthanasia conducted in overseas countries. These inquiries are:

the House of Lords Select Committee on Medical Ethics;
the Canadian Special Select Committee on Euthanasia and Assisted Suicide; and
the New York State Task Force on Life and Law.

8.2 The Committee alsocexaminesthe practice of euthanasia in The Netherlands and
Switzerland, and the US State of Oregon's Death with Dignity Act.

House of Lords Select Committee

8.3  InJanuary 1994, the House of Lords Select Committee on Medical Ethics presented its
report on, amongst other matters:

whether and in what circumstances actitivad rave as their intention or likely
consequence the shortening of another perdib@'snay be justified on the
grounds thathey accordwith that person'svishes or withthat person'dest
interests.

8.4 In aunanimouseport, themembers othe Committeenoted the"very stronglyheld
and sincerely expressed views of those who advocated voluntary euthinasia".

8.5 The House of Lords SeleCommittee recorded their own and otherperience of
relatives or friends "whoselying days orweeks were less thapeaceful or uplifting®
However, the Select Committee concludbet society's prohibition of intentionailling

should not be weakened. The Select Committee stated:

That prohibition is the cornerstone oflaw and of social
relationships. Iprotects each one of umpartially, embodying the
belief that all are equal. We dmot wish that protection to be
diminishedand we therefore recommetidlat thereshould be no
change in the law to permit euthanaSia.

1 House ofLords, Report ofthe Select Committee on Medical Ethics, Volume 1 - RepdiN|SO,
London, p. 48 (hereaftétouse of Lords RepQrt

2 House of Lords Repqrp. 48.

3 House of Lords Repqrp. 48.
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8.6 The SelectCommittee acknowledgedhat there areindividual cases inwhich
euthanasianay beseen by some to be appropriate. However, it concludatindividual
cases cannatasonably establigine foundation of golicy "which would have such serious
and widespread repercussiofis".

8.7  In support of this conclusion, the Select Committee expressed the view that:

dying is not only a personal orindividual affair but affects the lives of
others. Thassue of euthanasia thereforeoise inwhich the interest of the
individual cannot be separated from the interests of society as aWwhole;

it is not possible to set secure limits on voluntary euthafiasia;

vulnerable people the elderly, lonely, sick ordistressed — wouldeel
pressure, whether real or imagined, to request early 8eath;

fears that lives are prolonged by aggressiveedical treatment may
increasingly be allayed kiyre emerging consensabout thecircumstances
in which life-prolonging treatment may be withdrawn or not initidted;

palliative care can adequatekelieve the pain and distress oferminal
illness in the vast majority of caséand

in the small and diminishing number of cases iwhich pain and distress
cannot be satisfactorily controlletthe professional judgement tifie health
care team can be exercisedetmable increasingoses oimedication to be
given inorder toprovide relief, even if ishortendife. This isappropriate
as long as the doctacts in accordanceith responsible medicadractice
with the objective of relieving pain odistress, and with no intention to
kill. *°

8.8  The Selec€Committee also found, in relation to assisted suididat thelaw should
not be changed. In particular, it could find no reason to distinguish betwegct thiea doctor
or any other person in this connection.

House of Lords Repqrp. 48.
House of Lords Repqrp. 48.

4
5

6 House of Lords Reparp. 49.
7 House of Lords Reparp. 49.
8 House of Lords Reparp. 49.
9 House of Lords Reparp. 49.
10  House of Lords Reparp. 49.

11 House of Lords Repqrp. 54.
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Canadian Special Senate Select Committee

8.9 InJune 1995, theCanadian Speciabenate Select Committee on Euthanasia and
Assisted Suicide presented its report enti@éd.ife and DeatH?

8.10 Inthis report, amajority of the Committee recommendéldat thelaws relating to
assisted suicide and euthanasia rennatiaact. Thesemembers ofthe Committee considered
that, inrelation to voluntary euthanasia adequate safeguards could neestabéished to
ensure the consent of the patiengiigen freely or voluntarilySomemembers felthat "the
commongood could be endangered"” if thaw was changed to accommod#ie few cases
where paincontrol is ineffective. These casewere not sufficient to justify legalising
euthanasia because "it coutdeate seriousisks for the mostvulnerable andhreaten the
fundamental value of life in society>"

8.11 In support of this view, the majority of the Committee noted:

the clarification of withdrawing and withholding treatment;

better training for personnel who work with those with irreversible illnesses;
improved management of pain relief and palliative care; and

the moral difference between euthanasia, wileeintention is to cause death
and other end of life decisions (withdrawing or withholdingreatment or
providing treatmenaimed at alleviating sufferinthat may hasten death) where
the intention is to alleviate suffering.

8.12 Themajority, however, recommenddbat thelaw be amended to allovor a less
severe penaltyfor voluntary euthanasia in cases where there iseisential element of
compassion or mercy.

New York State Task Force

8.13 InMay 1994, the New York State Task Forcelofe and the Law presentedr@port
entitedWhen Death is Sought: Assisted Suicide and Euthanasia in the Medical Cbntext.

8.14 Although holding different viewabout theethical acceptability of assisted suicide and
euthanasia, the Task Foroeanimously recommenddtiat theexisting law shouldhot be
changed!

12 CanadiarSpecial Senate Select Committee Bmthanasia andssisted Suicide, Of Lifend Death,
June 1995 (hereafter Canadian Senate Report).

13  Canadian Senate Reppf. 86.
14  Canadian Senate Repppp. 86-87.
15 Canadian Senate Repop. 88.

16 New York State Task Force ohife and theLaw, When Death is Sought: Assisted Suicide and
Euthanasia, in the Medical Context, 1994, Albany, NY (hereafter New York State Report).

17  New York State Repogp. Xii-Xiii.
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8.15 Thereport notes that even thosembersvho did not see euthanasia as unethical or
incompatible with medical practice concludédt"legalisingassisted suicide would hmwise
and dangerous public policy®.

8.16 In support of this view, these members of the Task Force noted that:

the number of cases when assisted suicide or euthanasiedisally and
ethically appropriate is extremely rdre;

the benefits incurredor this small number of patients couldot justify a
major shift in public policy othe seriousisks that legalisingthe practice
would entail®

the legal prohibition of suclpractices serves important purposes and is a
highly symbolic functiorf:

8.17 The Task Forcenanimouslyconcludedthat legalisingassisted suicide and euthanasia
would pose profoundisks to many individualsvho areill and vulnerable. According to the
Task Force, the potential dangers of a dran@tange to public policwould outweigh any
benefit that might be achievéd.

The Netherlands

8.18 One of the arguments oftervoked bythose opposed teuthanasia is thslippery
slope argumenthat euthanasia is profoundly corrupting amimately uncontrollablé® and
that:

acceptance of voluntary euthanasia will lead to an acceptance of
involuntary euthanasia

euthanasia for thierminallyill would lead to euthanasia for lesséseases
and conditions;

acceptance of euthanasia wdiininish sociaimores bydiminishingrespect
for the value of human life.

8.19 Holland, asthe only country inwhich euthanasia has been opepiactised over a
substantial period of time, has been a key reference point in relation to argdonesutsl
against the slippery slope.

18 New York State Repont. Xiii.

19  New York State Reporip. 134-5.

20  New York State Reportp. 134-5.

21  New York State Reporip. 140-1.

22 New York State Repont. 120.

23  Submission Na1563 Dr A. Fisher, p. 13.
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8.20 In order to appreciate the situation in the Netherlands, the Committee reviews evidence
on the DutchPenal Code, courtdecisions expandinghe range of situations imwhich
euthanasia is permitted, guidelines and surveys of the incidence of euthanasia in Holland.

The Dutch Penal Code

8.21 Article 293 of the DutciPenalCodemakes it an offence, punishable by up to 12 years
imprisonment or a finefor a person to cause the death of another person at the latter's
“express and serious request”. This offence therefore applies to active voluntary euthanasia.

8.22 Article 294 of the Code makes it an offence, punishable by threeiggaisonment or
a fine,for a person tontentionally incite, assist, grocure thaneansfor another tocommit
suicide. This offence therefore applies to physician-assisted suicide.

8.23 Articles 293 and 294 were enacted in the late 19th centygljct decision having
been made to distinguish euthanasia from murder and assisted suicide andfpravidsser
penalty than those relating to murder.

8.24 Article 40 of the Penal Code setsout the basis of a “defence of necessity”
(noodtoestandwhich prevents theapplication of Article293 or 294 where court-determined
criteria are observed before active voluntary euthanasia or assisted suicide takes place.

8.25 Breaches of the criteria often resultatatively light sentencefor doctorsinvolved.
Sincel1991, therehas been an agreement betwdenRoyal Dutch Medical Association and

the DutchMinistry of Justicethatgives a doctor mtection against prosecutidfiy in relation

to active voluntary euthanasia or assisted suicide, the doctor complies with certain guidelines.

8.26  Strictly, neither euthanasia nor assisigidide has been “legalised” or “decriminalised”

in Holland. They remain offences, subjectthe defence of necessitjiowever, theway the

defence of necessity has been interpreted and applied has led to the open practice of euthanasia
in Holland.

Court Decisions

8.27 In 1971, Dr Geertruida Postma injected a patient, her matitarmorphine and
curare,resulting inthe patient’s deatff. The patient had sufferedtmain haemorrhage, was
partly deaf, hadlifficulty speaking, and had to be tied to a chair to afadishg. On a number
of occasions she asked her daughter to entifaeDr Postma was charged undfticle 293
of the DutchPenalCode. In 1973, the Leeuwardemminal courtfound Dr Postmauilty but
only ordered a one week suspended sentence angleans probation. Theourt indicated
that it waspossible to administer pain-relievingugsleading tothe death of the patient in
certain circumstances provided the goal of treatmens the relief of physical or

24 In Holland euthanasia isually effected byputting the patient tsleep with a barhiratefollowed by a
lethal injection of curare: Angell M, “Euthanasia in the Netherlands - Good or BHu® New England
Journal of MedicineNovember 28 1996, p. 1676
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psychological pain arising from an incurable terminal illness. In ¢ase, however, Dr
Postma’s primary goal was to cause the death of the p&tient.

8.28 In 1973, following the Postmadecision, the KNMG (Royal Dutch Medical
Association) issued a statement supporthmg retention ofArticle 293 but arguinghat the
administration of pain relievingrugs and thevithholding or withdrawal or futildreatment
could be justified even if death resulted.

8.29 The next watershedecision washe 1984Alkmaar ruling by the Dutch Supreme
Court. The 95 year old patient had beanable toeat ordrink and had temporarily lost
consciousness shortly before her death. Aftegaining consciousness shequested
euthanasia from hedoctor. Heconsulted with anothephysicianwho concurred that the
patient wasunlikely toregain her health. However, itnsaterialthat the patient wasuffering
a chronic anchot aterminal illnessThe doctor was convicted by a lowssurtand the Court
of Appeals of an offence under Articd®3 of the DutctPenalCode, although npunishment
was imposed. On appeal, the Supre@murt overturned theonviction, holdingthat the
doctorwas entitled to succeed in tdefence of necessity under Articl®. Thecourtagreed
with the doctor’s defencethat hefaced a conflict of responsibilities between preserving the
patient’slife on the one hand andlleviating suffering orthe other. TheCourt decidedthat
this conflict must be resolved otie basis ofthe doctor’sresponsible medical opinion
measured by thprevailingstandards ofmedicalethics. In this casthe doctor was found to
have properly resolved that conflict.

8.30 The criteriaelating tothe defence of necessiigre to begleaned from a number of
Dutch courtdecisions, making it difficult to specify preciselyhat theyare. However, the
provisions ofthe PenalCode,and thedefence of necessity, only becomedevant issue in the
event of the prosecution of a doctor.

8.31 In June 1994, the Dutch Supreme Cdedided th&Chabotcasewhich is regarded as
another watershed decision in relation todb&nce of necessity. Tisaffering ofthe 50year

old patient, MsHilly Boscher, wagurely psychological. She had a long historysoffering
depression, a violent marriage and tveo sons had died, one Ispicide andone of cancer.
Upon the death of the second s#e decided to commit suicide aapproached the Dutch
Federation for Voluntary Euthanasia that referred her to Dr Chabot. Dr Chabot diagnosed her
as suffering from severe and intractable mental suffering. He cartieetgiew that Mrs
Boscher’'s case satisfi¢de guidelines. He consulted a number of colleagtiesvever, none,
apart fom Dr Chabot,examinedMrs Boscher. In September 1991 Dr Chabot assisted Mrs
Boscher to commisuicide by prescribing a lethdbse of drugs. He reported her death to the
coroner.

8.32 Dr Chabot was prosecuted undeticle 294 of the DutcHPenalCode. He sought to
invoke the defence of necessity. Importantly, the Supreme Courthiag¢lthere was no reason
in principle whythe defence of necessity coutabt apply where a patient’'s suffering murely

psychological. However, the courheld that for thedefence to applythe patient must be

25 Singer PRethinking Life and Death: The Collapse of Our Traditional Ethjzd44; Pence G E,
Classic Cases in Medical Ethigs, 51.

26 Singer PRethinking Life and Death: The Collapse of Our Traditional Ethipp. 145-146Keown J
(ed),Euthanasia Examined: Ethical, clinical and legal perspectipgs 263-64.
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examined by an independent medieapert. Dr Chabot had sougitedical opinions from
seven colleaguebut none hadactually seenMrs Boscher. Accordinglythe defence of
necessity failed. DChabot was founduilty of an offenceunder Article294. TheSupreme
Court declined to impose a penalty, although in February 1995CBabot received a
reprimand from a Medical Disciplinary Triburfal.

8.33 Two cases determined in November 1995 relating to infants yameerated
controversy.

8.34 In theKadijk case (Groningen DistricdCourt) a doctomwas charged with offences
under the DutctPenalCode aftercausingthe death of a 28ay old neonategirl by lethal
injection atthe “explicit and earnest desire of the parents’. Ttlgld was suffering from
Trisomy 13(Pateau Syndrome). Tlsymptoms of this disorder included: cléft and palate,
skull ddects, overlapping fingers, microphthalmia, serious mengghrdation, multiple
neurological defects, convulsions ambtor retardation. Thehild had suffered one cardio-
respiratory arrest and there wasdewce of renal failure. One tfescalp defects had become
ulcerated and infected. Upp&#mb convulsions couldhot be controlledwith analgesia or
sedation withoutisking kidney failure.There was also evidenteat 90 per cent ofrisomy
13 children died within the first year of life. In the circumstances, the Groningen District Court
upheld the doctor’s defence of necessity. Both parties have appealed.

8.35 ThePrins case(November 1995AmsterdamCourt of Appeal) concerned doctor

who administered a lethal injection totlareeday old neonatesuffering from Hydrocephalus

and Spina Bifeda. The baby was in seyem and expected to live moore tharsix months.

The parents wermformed ofthe condition and prognosis and gave a “considered and earnest
request” for the baby to belled by lethal injection. Asvith theKadijk case, theourtupheld

a defence of necessity. This matter has also been appealed.

8.36 In 1995 Royal Dutch Medical Association’s guidelineswere revised. First, assisted
suicide is to be preferred to euthanasia where possible. Seconelprimary doctor’s
consultations should be with an experiencexttdr who has no professional ofamily
relationship with eithethe primary doctor ofthe patient. Thirdly, if a doctor igersonally
opposed teceuthanasia the doctor mustke his other views known to the patient anlaelp
the patient find a doctor who is willing to assit.

8.37 In lateJanuary 1997the Dutch Government announced a proposalembance
palliative care services and foreshadowed further regulabiohnot thedecriminalisation of

27 Cica N, Euthanasia-The Australiahaw in an International Context, Part 2:Active Voluntary
EuthanasigCommonwealth Department of the Parliamentary Library, 1986)26 to 27 Submission
No. 331,Mr James Dominguez, p.7; Hendin $duced By Death: Doctors and Patients and the Dutch
Cure,Norton and Co., 1997, pp. 60-75.

28 Brownstein, E G “Neonatal Euthanasiase Law inthe Netherlands”The AustralianLaw Journal,
January 1997, p. 54 at p. 57.

29 Brownstein, E G “Neonatal Euthanasiase Law inthe Netherlands”The AustralianLaw Journal
January 1997, p.57.

30 Cica N, Euthanasia-The Australiaiaw in an International Context, Part 2:Active Voluntary
EuthanasigCommonwealth Department of the Parliamentary Library, 1986)9.
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euthanasia in Holland. This followed an increasethe incidence of active voluntary
euthanasia as revealed by a study of deaths during*1995.

Guidelines

8.38 Since Novembet990, prosecution ignlikely if a doctor compliesvith the guidelines
set out in thenon-prosecution agreement between the Diictistry of Justice antdhe Royal
Dutch Medical Associatioi” These guidelinesire based on the criteriget out in court
decisions relating to when a doctor can successfully invoke the defence of necessity.

8.39 The substantive requirements are as follows:

the request for active euthanasia or physician-asssietle must be made by
the patient and must b®luntary.

the patient’s request must ell considered
the patient’s request must farable and persistent

the patient’s situation musntail unbearable suffering with no prospect of
improvement. The patient need not be terminally ill to satisfy this requirement.

The procedural requirements are as follows:

the euthanasia must performed by a doctor.

before the doctor assists the patient thetor must consult a second doctor
Since the 1991 case Ghabot,if the patient has a psychiatric disorder the doctor
must cause the patient to &eamined by at leasivo other doctorspne of who
must be a psychiatrist.

the doctor must keepfall written record of the case.

the deathmust be reported to the prosecutorial authorities as a case of
euthanasia or physician-assisted suicide, raotdas acase of death by natural
causes”’

8.40 In 1990, thdinisterfor Justice and thRoyal Dutch Medical Associatioragreed on a
notification procedure. In 1994, the Dutclrarliament confirmed thisprocedure in

31  AAP,22 January 1997.

32 Cica N, Euthanasia-The Australiahaw in an International Context, Part 2:Active Voluntary
EuthanasigCommonwealth Department of the Parliamentary Library, 19983.

33 Cica N, Euthanasia-The Australiahaw in an International Context, Part 2:Active Voluntary
Euthanasia (Commonwealth Department of the Parliamentary Library, 199@8; and Jitta J,
“Voluntary Euthanasia: The Dutckvay”, pp. 3 and 4 (attachment tBubmission no. 5104, The
Voluntary Euthanasia Society of Queensland Inc.).
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legislation>* but it didnot repeal Articles 293 and 2921t is notable, however, that most acts
of euthanasia aneot reportedopfficial studies suggeshatonly 18 per cent were reported in
1990 and 41 per cent in 19¥5Those not reported are generally attributed to death by natural
causes on the death certificate.

The 1991 and 1995 Studies

8.41

Professor P ¥an der Maashas conducted awfficial study of the practice of

euthanasia andthermedical decisions relating the end ofife in Holland>’ This study was
conducted in 1991 based orsample ofdeaths in 1990 and details of some deathsaity
1991. It is often referred to as tRemmelinkreport,namedafter the Attorney-General of the
High Council of The Netherlandsyho headed the study.The follow-up study, was
published in 1996 based on a sample of deaths in 1995 and using a similar methodology.

8.42

Each study gathered data on a rangmexdical decisions relating tihe end ofiife,

namely:

“Euthanasia”: The First Studyoted: There is alear definition of euthanasia [in
the Netherlands]: “the purposeful acting to terminidééeby someonestherthan
the person concerned at the request of the latter.”

Assisted suicide
Intentional life-terminating acts without explicit request
Active euthanasia without an explicit request from the patient

Deaths resulting from the administration of opioids in large doses

34

35

36
37

38

39

See generallyan der Walet al, “Evaluation of the NotificationProcedures for Physician-Assisted
Death in the NetherlandsNew England Journal of MedicineNovember 281996 (“van der Wal
(1996)"), p. 1706.

A doctor who assists in a persodeathdoesnot issue a death certificad@d is required to inform the
coronerthat itwas a medically-assistetbath. Thedoctor is required to complete a checktidating to

the medical history of the patient, the request of the patient, the usad4o induce deatind areport

from the otheroctor consultedThe coroner ighen required taollect relevantdata,conduct a post-
mortem examination and advise the public prosecuttiteofleath. Therosecutor irturn isrequired to
consider the matter, determine whether to permit burial or cremation d@otheand report to the
Prosecutor Generalhe latter must report to thiesssembly of ProsecutoiGeneral, which determines
whether or not to prosecute, althougk final decision is made by the Minisfer Justice. Charges are
generally not brought if the act falls within the non-prosecution guidelines. (van der Wal (1996), pp.
1706-1707.)

van der Wal (1996), p. 1707.

Head ofthe Department dPublic Healthand Social Medicine inthe Faculty of Medicineand Health
Sciences at the Erasmus University, Rotterdam.

An English translation appears as van der Maas eEalhanasia and other Medical Decisions
Concerning the End of LiféElsevier, 1992).

van der Maas et aEuthanasia and other Medical Decisions Concerning the End of (Hisevier,
1992), p. 5.
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Deaths resulting fronthe withholding or withdrawal of potentiallyife pro-
longing treatment

8.43 Each study also gathered information on a number of related rsattkeras the extent
of compliance with the non-prosecution guidelines and reporting procedures.

8.44 Many ofthe arguments for and against euthanasia refer to these sAaiesdingly,
it is convenient to set out below some of the important findings.

1990 1995
Total deaths (all causes 128, 786 135,546
1. Active voluntary 1.7% 2.4%
euthanasia
2. Physician-Assisted 0.2% 0.2%
suicide
3. Intentional life- 0.8% 0.7%
terminating acts
without explicit
concurrent request
4. Opioids in large 18.8% 19.1%
doses
5. Withdrawing/with- 17.9% 20.2%
holding potentially
life-prolonging
treatment
6. Totalof1-5 39.4% 42.6%

8.45 Inhis submission DRoger Woodruff drew th€ommittee’s attention to thacrease
in Dutch voluntary euthanasia between 1990 and 1995.

8.46 However, itshould benoted that ithas been arguethat this increase is a natural
consequence of theging ofthe population irHolland. Indeedthe authors of théllow-up
study in 1995 have suggested that the increase may be due to a combination of factors:

In the reports of the 1990 study, we foresavinareased incidence
of euthanasia and tlather practicegxaminedfor several reasons
- increased mortalityates as a consequence of #gng of the

population, an increase tihe proportion of deattfsom cancer as a
consequence of a decrease in deaths fsoitaemicheart disease,
the increasing availability of life-prolongingtechniques, and,
possibly, generational and cultural changes in patient’s attitdes.

40  Submission No. 1620r R. Woodruff, p. 1.
41 van der Maas (1996), p. 1705.
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The Slippery Slope? - Differing Interpretations

8.47 Dr John Keown, QueerSollege, Cambridge University, ha®onductedempirical
research into théaw and practice of euthanasia in The Netherlands andpiiaished a
number of papers on this matter.

8.48 Dr Keown told theCommittee hat courtdecisions, shifts irexpertopinion and the
1991 and 1995 studies demonstrtitat Holland is onthe so-calledslippery slope. He has
concluded fromhis research thatvoluntary euthanasia cannot ledfectively and safely
regulated, cannot denited to hard cases where the patiemhkes an explicitequest and is
suffering unbearablyhut rather tends telide to euthanasmithout request and to situations
where there is no longer unbearable suffering.

Firstly, since euthanasia becameidely tolerated in the
Netherlands, thousands of patients have had lihes intentionally
shortened without amxplicit request.Secondly, inmany cases
euthanasia has been applied etreyugh alternatives weivailable
and the patient's sufferimgasnot unbearable. Thirdly, a substantial
majority of cases haveot been reported as tlgeiidelines require
them to bebut havebeenillegally certified bythe doctors adeaths
by natural cause$.

8.49 TheCommittee questioned Dr Keown dnis interpretation of the 1991 and 1995
Dutch studies. Dr Keown replied:

It seems to méhatsome of the centrdindings, whichbear on the
whole slippery slopeargument, are that thesurvey indeed
uncovered asignificant number ofcases inwhich patients were
euthanitised even though they had not made an explicit request. The
guidelinesrequire an explicit, free and voluntargquest by the
patientwhich ispersistent and durabl¥et in over 1,00@ases, the
survey disclosed, patients had been terminatigidout making an
explicit request. In fact, on a closanalysis ofthe figures, there
were several more thousand cases whtrere was noexplicit
requestSimply taking the Dutch interpretation of the figures, there
were at least 1,000 cases. The more resamnvey bythe author of
the 1990survey showshat therehas been a slight decrease in the
number of intentional terminations life without request. In 1995
the figure was900. Butthis is only a slightlecrease, frond.8 per
cent of all deaths to 0.7 per cent of all deéths.

8.50 Dr Keown drew th&Committee’s attention to theomments ofLord Walton, the
chairman ofthe House of Lords Committee dvledical Ethicsthat adelegation of the
Committee whovisited The Netherlandseturned uncomfortabl@bout evidence on the

42  EvidenceDr J Keown, p. 154.
43  EvidenceDr J Keown, p. 155.
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incidence of non-voluntary euthanasia. He aisded that “theCommittee’s finthgs are
consistent with my research and my conclusidhs”.

8.51 Dr Keown also referred tli@&ommittee to a recemublication by DrHerbertHendin
entitled Seduced by deatim whichthe authorconcludes on theasis of empiricatesearch
that:

The experience dhe Dutch peoplenakes it cleathatlegalisation

of assisted suicide and euthanasiaoistheanswer to the@roblems

of people who argéerminally ill. The Netherlands has mové&om
assisted suicide to euthanasia, from euthariasipeople who are
terminally ill to euthanasia fothose who arehronically ill, from
euthanasia forphysical illness toeuthanasia forpsychological
distress, and from voluntary euthanasia to involuntary euthanasia.
Virtually every guideline established ke Dutch to regulate
euthanasia has been modified or violated with impunity.

8.52 TheCommittee received several submissionglen1991 and 1995 studiesntaining
detailedanalysisand interpretations of the statistics. Thé@seduded submissions from Mr
James Dominguez and Dr Roger Woodffiff.

8.53 Voluntaryeuthanasia societies, Dr Helga Kuhse of Monash University otimers

rejected theviews of Dr Keown anddismissed anynotion that theexperience in The
Netherlands proves argumeiatisouteuthanasia and trgipperyslope. On the contraryhey

consider that the Dutch studies show quite the opposite.

8.54 DrHelga Kuhse toldhe Committeethat thetwo nationwide studies conducted in
Holland in 1991 and 1994are the largest ever done aty time on medicaénd of life
decisions. When questioned on whether these sthdiiesanargument about slippery slope,
Dr Kuhse replied:

The Dutch studies are separatediby years and do indedtirow
strong doubt omand some woulday undermine this slippery slope
argument. Because the 1991 study fothvat roughly speaking 1.8
per cent ofall deaths in The Netherlands were the result of
voluntary euthanasia, witl®.8 per cent ofall deaths in The
Netherlands having beethe result of non-voluntary euthanasia,
that is cases where the patient was not asked. Very often the patient
could not be asked orvery often the patient had expressed an
earlier wishput at thetime whenthe doctoradministeredhe lethal
injection, the patientdid not give the concurrenexplicit consent.
That is 0.8 per cent.

44  EvidenceDr J Keown, p. 155.
45  EvidenceDr J Keown, p. 155: quoting Dr H Hendi®educed by deathorton, 1997, p. 23.

46  Submission N&31, Mr J. Dominguez
Submission Nadl62Q Dr R Woodruff.
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In 1995 thancidence of voluntary euthanasia heightly increased
- althoughnot very much - andhe incidence of non-voluntary
euthanasia hadslightly decreased. Itseems to methat the
explanation othe Dutch researchers wipniblishedthe study has
persuasive forceThey suggested that theslight increase of
voluntary euthanasia is a result of the practetng able to be
practised even mom@penlynow than then anthat the decrease in
non-voluntary euthanasia showsat theslippery slopedoes not
work. Indeed the discussion that is facilitated by the
decriminalisation of voluntary euthanasia allowsctors more
freely to discusshese issues witthe patient. In other words, if
there is a slope, the latest stusems tosuggest that thelope
goes upwards. In other words that there slight improvement in
the practicé?

8.55 Dr Robert Marr, a representative of bectors Rebrm Society and th€oalition of
Organisations for Voluntary Euthanasia, drew the Committee’s attention to an editdhal in
New England Journal of Medicinghat “has knocked on the head thglippery slope
phenomenon that has been talked about by some anti-euthanasia people”.

8.56 TheCommittee noteshat theeditorial in The New England Journal of Medicine
states:

Are the Dutch on alippery slope? lappears not. The firseport,

by vander Maas and colleagues, shatvat the practices in 1995
were notmuch different fromthose in 1990. Thdirst report, by
van der Maas and colleagues, shows that the practices in 1995 were
not much different fromthose in 1990 ..The incidence of ending
life without an explicit request from the patient - the most
disturbing finding in the earlier study - was slightly less in 1995 than
in 1990. It would bevery hard toconstrue theseirfdings as a
descent into depravity. As far as we can tell, Duptlysicians
continue to practicphysician -assistedlying only reluctantly and
under compelling circumstanc®s.

8.57 TheCommittee referred theiews expressed in this editorial to Dr John Keomh,
in evidence, presented a different interpretation of the results of the Dutch studies. He replied:

It seems to mehat theeditorial simplyfails to account for the
reality of the datawhich show clearly that there iswidespread
under-reporting and aignificant proportion of peoplgerminated
without request. The data show there watear failure to observe
the criteria and, therefore, geems to mehat this editorial is

placing a misleading favourablgloss on thereality of Dutch

euthanasiaBut then it isnot thefirst editorial to doso. Other

47 EvidenceDr H. Kuhse, p. 118.

48  Angell M, “Euthanasia in the Netherland$eod or Bad?, The New England Journal of Medicine
Vol. 335, No. 22, pp. 1676-78
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publications as wellnot least theconclusions othose who arry
out the researchplace a misleadingnd favourable gloss on the
Dutch experiencé

8.58 Dr Helga Kuhse offeredmossible solution as tewhy such different interpretations can
be placed on the same statistics. She noted:

There are peopleke John Keown - and believe he will give
evidence later today - who take the view that we ouglatassify
as euthanasiall cases of thantentional termination olife. He has
used thisclassificationfor calculatingthe number of deaths in the
Netherlands. Inother words, heincludes inthe definition of
euthanasia all cases thie intentional termination olife, even if this
is done by thevithdrawing of treatment or byne administration of
palliative care?

8.59 Inreply, Dr Keown toldthe Committeehat even if the statistics of trstudies are
accepted as interpreted by the Dutch researchers, thatilestrong evidence to support the
slippery slopeargument’ He added thafrhe New England Journal of Medicinéis a
reputable publicationbut it does notfollow that everything published therein is actually
correct, or accurate, or well researched or well thought°6ut”.

8.60 A furtherissue is whethethe level of non-voluntary euthanasia in Holland can be
sheeted home tthe official toleration of voluntary euthanasia that country, or wather
similar rates of non-voluntanguthanasia (andther medical decisions relating tthe end of
life) occur in countries whereuthanasia isot officially tolerated. Inthis regard, the recent
survey conducted by Professors Kuhse, Singer and Baume in Australia htseménect of
contention.

Switzerland

8.61 When heappeared before the Committee, Marshall Perron referred to th8wiss
experience as one from which the Committee learn. He said:

In response to the view that lias never happened before and
therefore we shouldiot do itand it has such awful ramifications
which cannotreally be demonstrated so wavill just jump at
shadows, it is &ittle known factthat theSwiss have permitted and
practised assisted suicidr 50 years without theirsociety
crumbling agredicted by the House of Lords and otherdJnder

49  EvidenceDr J. Keown, p. 156.
50 EvidenceDr H. Kuhse, p. 128.
51  EvidenceDr J. Keown, p. 156; p. 162.
52  EvidenceDr J. Keown, p. 156.



International Developments Page 107

Swiss law somel20 people peryear are assisted to suicide
completely legally?

8.62 He provided th€ommittee with a paper by Mr Meinrad Schwdnich described the
position in Switzerland?

8.63 Swiss law deals irseparate provisions with voluntary euthanasia and with assisted
suicide. Article 114 of the Swiss PenalCode creates a&pecific offencefor voluntary
euthanasia:

A person who ends another persoriifés for estimable motives,
namely for pity, at the serious and urgent request of that peiton
be punished with imprisonment.

8.64 Thepunishmentfor this offence is lesghat that for murder. UndeBwiss law the
motive ofthe person convicted ismaajor consideration in sentencing. Although it seémas
there are no reported judicial decisions on the poiitthas been suggesttht in avoluntary
euthanasia case the motive may be regarded as so benevolent that no penalty iSimposed.

8.65 Article 115 of theSwiss PenalCode deals with assisted suicide. It was enacted in
19377 and it provides:

A person who, forselfish motives, persuades or assists another
person tacommit suicide will be punished, in case of completed or
attemptedsuicide, with penal servitude up five years or with
imprisonment.

8.66 If there is noselfish motive, assistinganother tocommit suicide isnot criminal.
However it seems that Swiss doctors are reluctant to provide the assiStance.

8.67 Mr Meinrad Schar's paper describiébe operation of &wiss voluntary association
calledEXIT which assists seriously sick aterminallyill people to die anavhich has more
than 60,000 members. He outlined the procedures as follows:

1. The patient personallinot relatives or friends) makesontact
with the headquarters of EXIT (day and night service).

2. A collaborator of EXITvisits the patient in order t@stablish
that it is thegenuine wish of gerson of soundhind who decides

53  EvidenceMr M Perron, p. 28.

54 M Schar (EXIT,Swiss Society for Huane Dying),"Assisted Suicide in Switzerland: When is it
permitted?", mimeo, undated but apparently late 1996.

55 Canada, Senat&f Life and Death: Report of the Special Senate Committee on Euthanasia and
Assisted Suicidelune 1995, p. A-173.

56 M Sayid,"Euthanasia: A Comparison of the Criminaws of Germany, Switzerlandnd theUnited
States", (1983) Boston College International and Comparative Law Re\d8@; 553.

57 M Schar "Assisted Suicide in Switzerland: When is it permitted?", mimeo, undated, p. 3.

58 M Schér "Assisted Suicide in Switzerland: When is it permitted?", mimeo, undated, p. 3.
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andthat he is not coerced arfluenced by ahird person. Then a
date for assisted suicide is fixed.

3. The patient W be invited toaskhis physiciarfor a certificate of
the diagnosis and - if possible - prognosis.

4. The decision as to whether assistanagying can be offered is
taken by gphysician ofEXIT. (In doubtful cases group of three
collaborators - a lawyer, a physician and a psychiatrist - decide)

5. An EXIT helper thervisits the patient and assistem to self-
delivery. He promiseghe patient that hevill stay with him until
death ha®ccurred. ..There isalways a witness psent,mostly a
relative to whom the suicidal person has close contact.

The patient is thegiven two tablets of "Dramamine'{He or she
becomes completely relaxed and tafiieely abouthis or her life.
There is no fear and remxietyaboutdying). Afterhalf anhour the
patient isgiven 10 g of sodium-pentobarbitone Karbiturate)
dissolved in about 100 to 150 ml of tap water. ...

6. Within less than five minutes the patient will fall into a delepp
and within two hours - with few exceptions - he will die peacefully.

7. Immediatelyafter death we call the police. The prosecution
attorney, the coroner, ariminologist andother "officials" will
show up in order tdind out whether ornot laws have been
violated.

Up to now no collaborator of EXIhas had to appear before the
court for helping a person to commit suicide.

8.68 Theconditionsthat EXIT imposesfor providing assistance requitbat the person
being assisted be: 18 yeatd or older;mentallycompetent; anember ofEXIT; a resident of
Switzerland; suffering from a seriou#ness and/orunbearable health troubles wiffoor

prognosis; anawilling to die with the help of EXIT. The diagnosis othe disease and its
prognosis have to be confirmed by a physicfan.

Oregon's Death with Dignity Act

8.69 Inthe November 1994 general election, the voters in thetai8 of Oregon approved
by a vote of 51 to 49 per centballot measure¢hat allowed a restricted form gghysician-
assisted suicide. The resultiAgt wascalledthe DeathWith Dignity Act. For thefirst time in
the United States a law had been enacted that permitted physician-assisted suicide.

8.70 The Actallows a terminallyll patient to obtain @octor's prescription for fatal drug
dosage for the express purposeinding his oherlife. However, the Act does natlow the
doctor to carry out the killing of the patient: the patient must self-administer the fatal drug.

8.71 To use the Act the patient must be an adult resident of Oredf@ning from a
‘terminal disease'. This is defined as 'an incurable and irreversible dikeases been

59 M Schér "Assisted Suicide in Switzerland: When is it permitted?", mimeo, undated, p. 6.
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medically confirmed andwill, within reasonable medic@ldgment, produce deathithin six
months'. The patient must mateo oral requests at leaftteen daysapart,and one written
request witnessed liyo people,voluntarily expressing a wish to di€he prescription must
not begiven sooner than 18aysafter theinitial oral request and 48 hours after the written
request. Thelecision must be an informeae, basedn, amongst othehings, knowledge of
palliative care alternativesStlwo doctorsmustverify that the patienhas a terminal disease, is
mentally competent, and has made a voluntary and informed decision.

8.72 Thevalidity of the Death WithDignity Act was challenged othe grounds that it
infringed severaprotections guaranteed by the US Constitutiopréliminary injunction was
granted by the Federal DistriCourt in Oregon on 2December 1994hat prevented the Act
from being used. In August 1995, a tBeurtfoundthat the Act wasinconstitutional because
it failed to provide the equal protection required by the Fourteehtiendment® A
permanent injunction was granted.

8.73 TheCourtfoundthat the Actsingledout terminally ill patients whowish to commit
suicide and excluded them frotime protection conferred on others by thes of Oregon.
Thoselaws criminalise causing or aidirspmeone to commit suicide, and provjg®tection
from committing suiciddor persons found to be a danger to themseimekiding involuntary
commitment procedures.

8.74 TheCourt found that the procedures setit inthe Death withDignity Act did not
provide sufficient safeguards to prevéme mentallyincompetent from using ifgrocedures or
ensuringthat thedecisions to seek a prescription andséif-administerthe fatal drugs were
truly voluntary and uncoerced. Ti@urt made a large number of criticisms tbe Act. For
example, one inadequacy identified by the Court in the Acttaiseither of thewo doctors
required to be involved in the procedures had tmbetal health specialist&nother was that
no social evaluation was required to see if social servitght assisthe patient toive in
greater comfort. It found unsatisfactory the length of time for reflection providée iAct. It
criticised the fact that the Actlid not require that the actuadministration ofthe drug be
taken in the doctor's presence, oamyparticular time or irany particular manner. The drugs
could be taken weeks or months later aitree whenthe person was incompetent wnduly
influenced.

8.75 Anappeal was lodged with the USourt of Appealsfor the Ninth Circuit from the
decision ofthe District Court in this case, andhe injunction remained inforce. On
27 February 1997, the Court of Appedismissedhe challenge tdhe Oregoraw sayingthat
the plaintiffs, agroup of patients, doctoend nursing homes, lackéte standing to chahge
it. From media reports, it appears that th€ourt did not address themerits of the
constitutional challenge. Those challenging the law have said ithegppeal thelecision, and
the Oregon Deputy Attorne@eneral waseported asayingthat thelaw "is likely to remain
on hold through the next phase of the litigatiéh".

60 Leev Oregor891 F.Supp 1429 (1995).

61 "Federal Appeals Court Dismisses Challenge to Oregon Assisted-Suicide Wastington Post
28 February 1997, p. A10.
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8.76 In March 1996 ieciding an appeal in a different caseolving physician-assisted
suicide,Compassion in Dying v Washington Sftéhe majority opinion fromthe Court of
Appealsfor the Ninth Circuit saidthat the District Court case on the Oregon Act was
erroneously decided. THeompassion in Dyingaseinvolved a constitutional challenge to a
Washington State law that prohibits assisted suiaid®jding physician-assisted suicide. Thus
it approachedssentiallythe same legal issue frothe opposite direction to the Oregon case,
in which the challenged statute expressly permitted physician-assisted suicide.

8.77 Thedecision bythe full court of theNinth Circuit Court of Appeals to uphold the
challenge is itself on appeal ioee US Suprem€ourt?® Also on appeal tthe Supreme Court
is a decision holdinghat a New York Statdaw barring physician-assisted suicide is
unconstitutionaf’ Oral argument on both appeals was héagether on Sanuaryl997,with

a decision expected at some time before July.

62 79 F.3d 790 (1996).

63  Thecasehasproceededinder the nam&tate of Washington v Glucksbuido. 96-110, US Supreme
Court, October 1996 term.

64  Vacco v Quil] No. 95-1858, US Supreme Court, October 1996 term.
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CHAPTER 9

SUMMARY

Introduction

9.1 If enacted, th&uthanasia Law8ill 1996 will remove thelegislative power of the
Australian CapitalTerritory, Norfolk Island andhe Northern Territory to enad¢aws that
permit voluntary or involuntary euthanasia. In particutbg Bill will override the Northern
Territory's Rights of the Terminally Il Act 1995vhich under certain conditions permits
physician-assisted suicide and active voluntary euthanasia.

9.2 TheCommittee received evidentieat theCommonwealth Parliament h#fse power
under section 122 of the Constitution to enact the Euthanasia Bidlwi§ this evidence is
accepted, the threshold questitimat the Senateshould then address is whether it is
appropriate for the Parliament to do so.

9.3 TheCommittee is of theview that the Senateyhen deciding on whether ithis
instance it is appropriate fahe Parliament to daso, should haveregard to theollowing
significant issues:

the "Territory rights" issue;
the claim that the Bill may contain or lead to legal uncertainty;

the claim that the Northern Territory’Rights of theTerminally Ill Act is
having unacceptable impacts on the Aboriginal community; and

the moregeneral moral, philosophical, ethical and social arguments about
euthanasia.

9.4 In thefollowing sections, the Committeimmariseshe various argumentslating to
these issues.

The "Territory rights" issue

9.5 TheCommittee heard evidenteat Rights of theTerminally Ill Act affects Australia's
ethos and socidhbric andour international standing and reputation. It ladslitional national
significance as alhustralians can uste Act. It is therefor@ot just limited to the people of
the Northern Territory.

9.6  Opponents of voluntary euthanasia maintain that:

(@) the Northern Territory cannot left to determindor all Australians a matter of
such profound importance and significance;

(b) the Northern Territoryegislative Assemblynitially decided the matter bynly a
single vote;
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(c) the Rights of th@erminally Ill Act is a badaw in that itallows intentionakilling
and assisted suicide; and

(d) no otheregislature anywhere ithe worldhas seen fit t@nactlegislation like the
Act.

9.7  Proponents of voluntary euthanasia maintain that:

(@) the Euthanasia LawBill is an unprecedented breach of the conventions and
practices under-pinning self-government in the Territories;

(b) theBill represents an erosion of thasic democratic and constitutional rights of
Territorians;

(c) theCommonwealth Parliament shouldt interfere in matters ovewhich it has
transferred legislative power to the Territories;

(d) theremoval of thispower will send the unacceptabieessagehat the Territory
Legislatures are somehow inferior and that their citizens are second-class;

(e) Commonwealth intervention in relation tine Territories is also seen as
discriminatory andad ho¢ as the Commonwealth couldnot enact similar
legislation that could apply to the States; and

(H positive international comment arsdipport for theRights of theTerminally Il
Act.

9.8 TheCommittee received evidenteat theCommonwealth Parliamedbes not have a
head of power undeawrhich national legislatiortould overrideany Statelegislation dealing
with euthanasia. On thether hand, evidence was adducttht the Commonwealth has a
variety of mechanismthat couldlimit the operation of Stategislation alonghe lines of the
RTI Act.

Legal issues — uncertainty

9.9  TheBIill withdraws the power of the Territories teake lawsthat permit "intentional
kiling". The Bill does notdefinethe term"intentional killing”, and the Committeeeceived
evidencethat the termhas no generally accepted legal meaning. Assalt, it was saidhat
enactment of the Bill would lead to uncertainty in at least two respects:

as to thevalidity of existingTerritory Acts thatallow a doctor in some cases to
withdraw or withholdmedicaltreatment omdminister pain-relievingrugs,even
though the doctor knows that the death of the patient will result; and

as to whether the Territories retain the power to degddlation of this kind, or
to legislate to clarifyjuncertaintieghat already exist in aspects tife law in this
area.

9.10 Inaddressing this issuéhe Committee receiveddvice fromthe Attorney-General's
Department angubmissions and opinions from eminent lawyers. Dutireggcourse of the
inquiry, two views onthe meaning of “intentionakilling” emerged. The Committea’sport
shows that this area of law is complex and technical.

9.11 Thefirst view, suggested byhe Attorney-General's Departmemhaintainedthat
“intentionalkilling” has an uncertain arfmtfoadmeaning.The view thatenactment of th&ill
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would lead to uncertainty was also expredsgdamongsbthers, the ACT Attorney-General,
Mr Gary Humphries MLA, andhe Northern Territory Solicitor-General. Qhis view, the
Bill may interfere with generally aepted practices ipalliative care and thavithholding or
withdrawal of burdensome and futieedicaltreatment. Itmay also create uncertainty about
the validity of existing and future laws relating to aspects of medical end-of-life decisions.

9.12 The secondiew, supported in particular by Mr Tom Hughes QC and Mr Joseph
Santamari@C, maintainedthat "intentionalkilling” has a clear andarrowmeaning. On this
view, the Bill would not interfere with generally acceptadedical practices. Moreover, the
Bill would not lead to the uncertainties noted above.

9.13 In assessing these views, the Committee draws the attention of the Senad\vizehe
of Mr Geoffrey Dabb, First Assistant Secreta@fiminal Law Division of the Attorney-
General's Department, dime quality ofthe drafting of thaBill. He thought theBill showed all
the signs of beinglrafted with ahigh degree of professional competence, sindck theright
balance between simplicity and complexity.

Aboriginal issues

9.14 Submissions received from Aboriginal communiteegported the enactment of the
Euthanasia Laws Bill to override the Rights of the Terminally Ill Act.

9.15 TheCommittee heard@onflicting evidence omwhether traditionalAboriginal culture
recognises euthanasia and also ondtigude of Aboriginal communities tahe Northern
Territory’s Rights of the Terminally Ill Act.

9.16 During the course of thenquiry, a majorconcern emerged whether the Northern
Territory legislationmay impact onthe willingness of Aborigines t@ccessnedical services,
given their cultural beliefs and customary laws.

9.17 The Northern Territory Governmeteniedthat therehas been any decreasdhe use
of medical facilities by Aborigines and provided some statistics to support this view.

9.18 TheCommittee also heard evidence from ®@hips Mackinolty, who was engaged by
the Northern Territory Government to provide an unbiased and factual eduzztipaign on
euthanasia to Aboriginal communities, followirthe enactment of thdegislation. Mr
Mackinolty told the Committeghat, even though hpersonallysupportedhis own right to
euthanasia as a non-Aborigindiis experience in conductinthe educationcampaign had
broughthim to the view that the Northern Territory’Rights of theTerminally Il Act should
be repealed because of its potential dter Aborigines from seeking prompinedical
attention. MrMackinolty expressethe view that thevery existence athe Northern Territory
legislation is a significant threat to Aboriginal health.

1 Evidence Attorney-General's Department, p. 202.
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General moral, philosophical, ethical and social issues

9.19 TheCommitteereports that it heardrell argued, considered asthcere viewsor and
against voluntary euthanasia.

9.20 Proponents o¥oluntary euthanasia drew the Committee’s attention to arguments
based onindividual rights, autonomy and choice. Those in favour of voluntary euthanasia
maintainthat that thegeneral public, aepresented by opinion polisyerwhelminglysupport

its legalisation andhat such a move iV merely bring under stringent control and regulation
what in reality is already happening in practice.

9.21 Opponents of voluntary euthanasia drew the Committee’s attention to argbaseats
on thesanctity oflife, religious beliefsthe impact onthe old, thevulnerable andhe disabled,
the “slippery slope” to involuntary euthanasi#je deterioration of social mores and the
erosion of medical ethics.

9.22 Bothsides of this debate recognisiee fundamental importance of effective and
available palliative care.

9.23 Some proponents wbluntary euthanasia see it as an option ofriesort if palliative
care cannogffectively relieve gpatient’s distresssuffering or loss of dignity. Othe other
hand, some opponents of voluntary euthanasia dtgugalliative care neither hastens nor
postpones death. To these opponents, voluntary euthanasia is nopadrefpalliative care
than it is part of aged care, mental health or intellectual disability programs.

9.24 Inassessing these argumetite Committee was referred to developments in The
Netherlands, where voluntary euthanasia, althooghlegal, is practiced openly and is
officially tolerated. Bottsides ofthe debate used developments inltdve as well astudies
conducted in 1991 and 19954apporttheir views orwhether the Dutclexperience provides
evidence otheslipperyslope. Thereseems to be no consensushonv to interpret the Dutch

data in the Dutch context. The relevance of the Dutch experience to Australia provided further
grounds for disagreement.

Conclusion

The Committee makes no recommendatiothtoSenate on the Euthanasia Ld&ilk because
it is a private member's Bill and is subject to a "conscience vote".




ADVICE TO THE SENATE

Introduction

If enacted, th&uthanasia Laws Bill 199%ill remove the legislative power of the Australian
Capital Territory, Norfolk Island and the Northern Territory to enact laws that permit
euthanasia. In particular, the Bill will override the Northern TerritdRyghts of the

Terminally Il Act 1995which under certain conditions permits physician-assisted suicide and
active voluntary euthanasia.

We believe that the Preface and Chapters 1-9 (excluding the Conclusion) set out a fair and
representative summary of the evidence submitted to the Committee.

Does the Constitutional Power Exist?

We are in no doubt that the Commonwealth Parliament has the power under section 122 of
the Constitution (which gives the Commonwealth unfettered power to legislate in respect of
the Territories) to enact tiieuthanasia Laws Bill 1996n our view therefore, the question is
whether it is appropriate for the Parliament to do so.

Should the Constitutional Power be Exercised?

Once the threshold question of Constitutional capacity is answered in the affirmative then the
Senate then needs to address its collective mind to the question of whether the power ought to
be exercised in any circumstance, and if so, in what circumstances.
We acknowledge that the Commonwealth Parliament should only withdraw legislative powers
it has conferred on its Territories in exceptional circumstances. We consider that in this
instance it is right for the Parliament to do so. In coming to this conclusion we have had
regard to the following major issues:

» the "Territory rights" issue;

 the claim that the Bill will lead to legal uncertainty;



» the claim that the Northern TerritoryRights of the Terminally Il Act 1995 having
unacceptable impacts on the Aboriginal community; and
» the more general moral, philosophical, ethical and social arguments about euthanasia.

The "Territory rights" issue

We consider that thRights of the Terminally Il Act 1998presents a fundamental shift in
Australia’'s ethos and social fabric. It has additional national significance as all Australians,
indeed all people, can use the Act. It is therefore not just a matter for the people of the
Northern Territory.

The Northern Territory Legislative Assembly decided the matter by only a single vote. A
repeal Bill was defeated in the Territory's Legislative Assembly on the Territory Rights
argument. However, the personal views of a majority of the Members of the Legislative
Assembly was that they opposed euthanasia in principle. It appears that without the possibility
of theEuthanasia Laws Bill 199@he Northern Territory Legislative Assembly may have
repealed th&ights of the Terminally Ill Act 199% its own volition without Commonwealth
intervention. This would clearly have been the preferable course.

There appears to have been an inappropriate merging of the concepts of States' Rights and
Territories' Rights in some of the submissions. The Constitutional framework of Australia
divides legislative responsibility between the States and the Commonwealth. The Territories
derive their legislative capacity from the Commonwealth, whereas the States do not.

States therefore, are different to Territories. Territorians are therefore subjected to a different
legislative process than are the residents of the various States.

We are of the view that it may be desirable to legislate on a Commonwealth level. However,
such a power is not apparent to us. The Committee did not seek submissions on this specific

point.



In those circumstances the only power open to the Commonwealth is to legislate in respect of
its Territories.

Given that the Territories in question have been provided limited forms of self-government, we
are agreed that the Commonwealth should not intervene other than in exceptional
circumstances. It is difficult to envisage a more exceptional circumstance than euthanasia
being as it is an issue that deals with the life and death of Australian citizens, indeed potentially
all the people in the world.

As an aside, we are of the view that the Northern Territory's progress to Statehood should not
be impeded by this issue or any vote which may override the Territory on this occasion.

Legal issues — uncertainty

The Bill withdraws the power of the Territories to make laws that permit "intentional killing".
The Bill does not define the term "intentional killing", and the Committee received evidence
that the term has no generally accepted legal meaning.

In addressing this issue, the Committee received advice from the Attorney-General's
Department and submissions and opinions from eminent lawyers. During the course of the
inquiry, two views on the meaning of "intentional killing" emerged. The Committee's report
shows that this area of law is complex and technical.

The first view, suggested by the Attorney-General's Department, maintained that "intentional
killing" has an uncertain and broad meaning. On this view, the Bill may interfere with generally
accepted practices in palliative care, including the withholding or withdrawal of burdensome
and futile medical treatment. It may also create uncertainty about the validity of existing and
future laws relating to aspects of medical end-of-life decisions.

The second view, supported in particular by Mr Tom Hughes QC and Mr Joseph Santamaria

QC, maintained that "intentional killing" has a clear and narrow meaning. On this view, the Bill



would not interfere with generally accepted medical practices. Moreover, the Bill would not
lead to the uncertainties noted above.
We find the second of these views persuasive.
In reaching this conclusion, we note:
» any uncertainty that might be created by the Bill does not affect its purpose, that is to
prevent active voluntary euthanasia; and
» evidence to the effect that a degree of uncertainty may be inescapable in any
legislation in this area, and that this should not inhibit the Parliament from enacting
that which is otherwise appropriate legislation.
We further note that the Courts do have recourse to the Explanatory Memorandum and the
Parliamentary debates which would clearly indicate that the legislature intended the "narrow"
meaning. Uncertainty in legislation is to be avoided if possible but is also unavoidable. Our
Constitution which has been in existence for nearly a century is still the daily subject of
detailed disputation in the Courts as to its meaning and intentEdthanasia Laws Bill
1996like theRights of the Terminally Il Act 19960th have potential uncertainties which
will only be fully clarified through judicial interpretation.
In this context the following advice of Mr Geoffrey Dabb, First Assistant Secretary, Criminal
Law Division of the Attorney-General's Department, on the quality of the drafting of the Bill is
instructive:
The bill has to me has all the signs of being drafted with a high degree of professional
competence and | would assume that expert legal advice has gone into the drafting of
this bill. It seems to strike the right balance between simplicity and not becoming over

complicated in trying to deal with every situation.

Evidence Attorney-General's Department, p. 202.



Another argument of uncertainty is whether it is feasible to codify in statute form the

circumstances in which a life can be legally extinguished. The Premier of New South Wales,

Hon Bob Carr MLA rhetorically asked that question in the New South Wales parliamentary

debate and responded as follows:
"Is it possible to reduce to black and white law on the pages of a statue book the
circumstances, and the safeguards, in which we would allow the taking of a life? | have
spoken to many experts, people engaged on both sides of this argument, and what has
shaped my bottom line conclusion is the view that it is not possible to codify in a law the
safeguards, the circumstances, in which the extinguishing of a human life would be
possible.?

Indeed many witnesses highlighted difficulties with Rights of the Terminally Il Act 1995

On one interpretation a patient with diabetes could conceivably access the provisions of the

Rights of the Terminally Il Act 19%nd have their life terminated although their prognosis

was for a full life. How do you protect against misdiagnosis or inappropriate palliative care?

What real checks are there? The safeguard of one psychiatric assessment is somewhat lessened

when considered in the light of endless hours of argument and contradictory expert evidence

given in the Courts each day concerning a deceased's testamentary capacity ie. was the maker

of the will mentally competent at the time of signing it. In such cases, psychiatrists are found

on each side of the case putting views which are diametrically opposed. Psychiatry is an

inexact science. The possibility for abuse is ever present.

These uncertainties must then be viewed in the context that the only independent monitoring

of the process takes place when the coroner receives the relevant paperwork subsequent to the

termination of the patient's life.

2 Hon Bob Carr, Premier NSW, NSW Assembly Hansard, 16.10.1996 p.7.



Aboriginal issues

The Committee heard conflicting evidence on whether traditional Aboriginal culture
recognises euthanasia and also on the attitude of Aboriginal communities to the Northern
Territory’s Rights of the Terminally Il Act 1999n this context, allegations were made that
certain church groups were conducting a misinformation campaign amongst Aborigines. No
actual evidence was brought forward and was specifically rejected.

Indeed evidence showed that Aboriginal communities without any church involvement were
just as opposed to euthanasia as those with a Christian ethic. It is therefore apparent that the
overwhelming Aboriginal opposition to thli&ghts of the Terminally Il Act 1995 not

necessarily influenced by the involvement of the Christian Church in some Aboriginal
communities. Even if they were so influenced it is not a ground to reject those views
especially when during the course of the inquiry, a major concern emerged about the Northern
Territory legislation's impact on the willingness of Aborigines to access medical services, given
their attitudes to euthanasia and western medicine.

The Northern Territory Government denied that there has been any decrease in the use of
medical facilities by Aborigines and provided statistics to support this view.

The Committee also heard convincing evidence from Mr Chips Mackinolty, who was engaged
by the Northern Territory Government to provide an unbiased and factual education campaign
on euthanasia to Aboriginal communities, following the enactment of the legislation. Mr
Mackinolty told the Committee that, even though he personally supported his own right to
euthanasia as a non-Aboriginal, his experience in conducting the education campaign had
brought him to the view that the Northern TerritorRights of the Terminally Ill Act 1995

should be repealed because of its potential to deter Aborigines from seeking prompt medical
attention. Mr Mackinolty expressed the view that the very existence of the Northern Territory

legislation is a significant threat to Aboriginal health.



We found the evidence of Mr Mackinolty compelling and note that it was corroborated by
other evidence from Aboriginal community groups.
The only positive evidence of misinformation which was provided to the Committee was that
certain Aboriginal communities have been told that euthanasia could only occur in Darwin so
as to put them at ease in using local health clinics. Evidence was provided from Papunya
Community via Alice Springs that these statements had been provided by local doctors:
The doctor here told us it was OK and that the clinic would never have the needle like
that available. We were told Alice Springs would not have it either. Only in Darwin.
But a lot of people are still a bit scared.
It was also stated by Valda Shannon of Julalikari Council who acted as the interpreter for
Chips MacKinolty during the Green Ant Consultations in Tenant Creek:
We had to tell people that at Tenant Creek hospital and at Alice Springs hospital nothing
like this could ever happen. Because we did not want people to decide that they were
not safe at these hospitals. We had to tell them that it was only available at Darwin.
It is appreciated that this misinformation about the operation of the legislation was provided so
as to encourage people to feel safe utilising local health services. However, it is important to
note that this may pose dangers for the future if there is a death in accordance Righthe
of the Terminally Il Act 1994t Alice Springs (see Committee report, paragraphs 5.28 -
5.30).
The Committee received close to 200 submissions from Aboriginal communities, Aboriginal
organisations and individuals who identified themselves as Aboriginal. Without exception,
these submissions opposed the existence @itjies of the Terminally Il Act 1999-ear of
seeking medical treatment because of legalised voluntary euthanasia was a consistent theme of

these submissions.



We are of the view that the potential for the Northern TerritdRygghts of the Terminally IlI

Act 1995to deter Aborigines from accessing medical services is a further persuasive reason
for the Commonwealth Parliament to exercise its powers in relation to the Territories by
enacting thézuthanasia Laws Bill 1996

General moral, philosophical, ethical and social issues

The Committee heard well argued, considered and sincere views for and against euthanasia.
Proponents of voluntary euthanasia drew the Committee’s attention to arguments based on
individual rights, autonomy and choice. Those in favour of voluntary euthanasia maintain that
the general public overwhelmingly support its legalisation and that such a move will merely
bring under stringent control and regulation what in reality is already happening in practice.
Opponents of voluntary euthanasia drew the Committee’s attention to arguments based on the
sanctity of life, religious beliefs, the “slippery slope” to involuntary euthanasia and the erosion

of medical ethics.

Both sides of this debate recognise the importance of palliative care.

Opponents of voluntary euthanasia argue that palliative care neither hastens nor postpones
death and therefore, voluntary euthanasia does not form any part of palliative care. No is it
part of aged care, mental health or intellectual disability programs.

In assessing these arguments the Committee was referred to developments in The Netherlands,
where euthanasia, although not legal, is openly practised.

Both sides of the debate used developments in the law as well as studies conducted in 1991
and 1995 to support their views on whether the Dutch experience provides evidence of the
"slippery slope”.

There seems to be no consensus on how to interpret the Dutch data in the Australian context.

The relevance of the Dutch experience to Australia provided further grounds for disagreement,



particularly following the publication of an Australian survey purporting to replicate the Dutch
studies by Professors Kuhse, Baume and Singer.
We are of the view that an assessment of the arguments relating to general moral,
philosophical, ethical and social issues also supports the exercise of the Commonwealth
Parliament’s power in relation to the Territories by enactind:titbanasia Laws Bill 1996
We share the views expressed by members of the House of Lords Select Committee, the
Canadian Special Select Committee and the New York State Task Force that laws relating to
euthanasia are unwise and dangerous public policy. Such laws pose profound risks to many
individuals who are ill and vulnerable.
In particular, we share the view of the House of Lords Select Committee on Medical Ethics
which held that:
"Th[e] prohibition [of intentional killing] is the cornerstone of law and of social
relationships. It protects each one of us impartially, embodying the belief that all are
equal. We do not wish that protection to be diminished ..."
The Hon H.E. Cosgrove AM QC in his letter of December 2, 1996 relied on two long-
established principles:
1. That private citizens are not permitted to destroy life. The State may do so, but
only in carefully circumscribed circumstances.
2. That no person can consent to an assault on his person, unless the assault is
done in order t@ave life or healtf.
There is a powerful sentiment in that summary of the law. As soon as we allow another
person to be involved in the death of a fellow human being we must have come to the

conclusion that the life is not worth living. The concept of a life not worth living and

3 Submission 3256, p 1.



justifying the involvement of a third party in taking that life challenges to the very core our
notions of civilisation. As soon as such a concept takes hold within the psyche of our nation
we will demean the value we place on human life. Indeed many witnesses supporting
euthanasia told the Committee they personally would relax the "stringent requirements" of the
Rights of the Terminally Il Act 1995, which includes a final 48 hour cooling off period.
As the Labor Premier of New South Wales, Hon Bob Carr MLA told the New South Wales
Parliament on October 16, 1996:
"l wonder whether we as a Legislature are confident in making a value judgment about
what the cooling off period should be for the taking of a human life. The legislative
cooling off period for a person who has bought a set of encyclopedias from a door-to-
door salesperson is 10 days. Are we happy to have a 48-hour cooling off period for the
taking of a human life?"

"Individual Rights" and "Choice"

The individual rights and autonomy argument is at first glance persuasive. However even if
one supports the principle of euthanasia the question needs to be asked: "Can we sufficiently
codify the circumstances in which we would allow euthanasia?" We are of the view that it is
impossible. The New South Wales Premier's previously quoted comment is apposite in this
regard. (See Footnote 2)

Individuals have the unfettered right to forego medical treatment. Suicide is not a crime,
although we as a community spend millions of dollars each year trying to counsel and dissuade
the suicidal.

TheRights of the Terminally Ill Act 199%0es not so much change the law for the patient as

it changes the law for the third party (the doctor). What is currently illegal for the doctor will

Hon Bob Carr, Premier NSW, NSW Assembly Hansard, 16.10.1996, p 7.



become legal. This has the potential to fundamentally alter the doctor/patient relationship.
Ultimately, a new right is given to doctors to terminate the lives of those who are suicidal and
terminally ill. To describe this as providing a "right to die" defies logic.

Further, most supporters of euthanasia do not see it as an absolute right. As such it is by
definition only available to those individuals who have been deemed to be in such
circumstances as to be considered better off dead. Whilst it is understandable that a patient
may come to such a conclusion, a third party would also need to arrive at such a conclusion
and then be prepared to act upon that view, by administering or providing a substance with the
intention of ending the patient's life.

The potential for "guilt feelings" for being a burden or too costly by those of our community
who are in difficult circumstances, vis a vis their health, may become such that they perceive a
subtle duty on them to exercise the euthanasia option. The choice may well become a
perceived duty. This is especially so when considered in the context of comments by those
such as former Governor General, Hon Bill Hayden's comments that "... there is a point when
the succeeding generations deserve to be disencumbered -to coin a clumsy word - of some
unproductive burdens”.

Dying with Dignity

This emotive description in support of euthanasia is unfortunate. The dignity or otherwise of a
death is not to be determined by the physical circumstances or degree of pain in which the
patient finds themselves.

With very few exceptions, pro-euthanasia submissions which dealt with the term "dignity"

described particular physical circumstances and described living or dying in such circumstances

° Hon Bill Hayden, Arthur Mills Oration 1995, p 8.



as necessarily involving a loss of dignity. These circumstances regularly included loss of
continence and mobility.

This approach, in referring to various physical circumstances, consistently dealt with
circumstances where the person had taken on certain disabilities and described such
circumstances as involving a loss of dignity. A disturbing equation is thus drawn between
having "dignity" and being "without disability”. The term has been used as though there is a
loss of dignity if somebody who was previously without disability takes on a disability in the
course of a terminal illness.

Whilst it was those concerned about the impact on people with disabilities who have
highlighted this issue it needs to be noted that the impact is even broader. Any notion that
those who choose the path of natural death or those who choose to live with disabilities are in
some way taking the less dignified path should be abhorrent to any caring society.
Unfortunately, the attitude from certain quarters that dying with dignity demands that life ends
before such circumstances begin carries a message which only serves to devalue those who
live in such circumstances.

Anecdotal Evidence

In the course of the inquiry, and in the course of the debate in the community, much has been
made of anecdotal evidence of individuals dying in harsh circumstances. Such extraordinary
circumstances warrant the most compassionate response for the person themselves and for the
carers and family involved.

Regardless of whether or not euthanasia might be the appropriate response in such
circumstances, the task before the Committee, and in turn before the Senate, is to determine
how a change in the law so as to allow such a response, stands up as a matter of public policy.
The parallel, often made to the inquiry in oral and written submissions, between legalised

euthanasia and legalised capital punishment is particularly useful at this point. Supporters of



capital punishment frequently refer to horrific crimes as the justification for a change in the
law, in the same way that supporters of legalised euthanasia refer to horrific deaths. This
approach could only carry any validity if the impact of the change in the law was entirely
confined to people in such circumstances. Such an approach lacks credibility.
Whilst many a moving and passionate submission was presented detailing individual
circumstances, we are of the view that:
No question as serious as euthanasia should be settled on individual cases. A general
principal must be found which transcends particular cases. As with capital punishment,
one principle which could be universally applied is that human life should be valued to
the extent which puts it beyond the state.
There was the inevitable provision of anecdotal evidence of those who had been misdiagnosed
or made "miraculous recoveries" from a death bed situation, at which time they would have
had access to euthanasia.
Also noteworthy was the overwhelming objection by doctors to euthanasia. As those at the
"coal face" they would be only too aware of the misdiagnosis and other errors that can be
made.
This may also explain why lawyers are disproportionately, as to the rest of the community, so
strongly opposed to capital punishment.

Leqgalising what is common practice

This argument is logically weak. Whether euthanasia is a "common practice" is widely
disputed. Even if it were it would not of itself provide a justification. Indeed, if it is widely

practiced, although it is against the law, it highlights the real concerns of many opponents of

Evidence Australian and New Zealand Society for Palliative Medicine, p135.



euthanasia who argue that the illegal excesses of a minority of doctors will simply become
commensurately worse, with pro-euthanasia legislation.

The Place of a Moral Standpoint

The view that Australia is a pluralist society with diverging values within its citizenry is no
justification to uproot a foundation stone of our notions of civilisation and the value we place
on human life. There are occasions where the legislature is called upon to provide leadership.
Both sides of the debate acknowledge that whilst opinion polls are important as a guide to the
legislature, polls of themselves cannot be the ultimate basis for or against legislation.

Different Concepts and Important Distinctions

We join with the long established view that there are strong intuitive moral and clinical
distinctions between stopping futile treatment and giving a lethal injection. To try to equate
the two is disingenuous. As is the blurring of the concepts of not prolonging the life of, and
killing, a patient.

Dying is a natural process and all people have a right to refuse treatment. But that is not
euthanasia. Nor is the administration of substances intended to alleviate pain and discomfort
which may have the "double effect” of hastening death. The "intention" is the key factor.
Physician assisted suicide or euthanasia has one purpose - to kill the patient.

Those who blur these concepts seek to establish that legalised euthanasia is only a small step
for a legislature to take. It needs to be recognised that the step taken by the Northern
Territory is this: to move from a situation, where no citizen may intentionally take the life of
another citizen, to a regime, where certain citizens are given a full legal sanction and
Parliamentary endorsement, to intentionally take the lives of certain other citizens.

This by any objective analysis represents a major shift.

Conclusion



When theEuthanasia Laws Bill 199%as referred to this Committee, the Selection of Bills
Committee nominated four specific areas of inquiry.
These were:
 the desirability of the enactment of the provisions;
+ the constitutional implications for the Territories of the enactment of the provisions;
» the impact of the enactment of the provisions on the Northern Territory criminal
code; and
» the impact on, and attitudes of, the Aboriginal community.
We believe it is appropriate that our findings on these important issues be set out for the
benefit of honourable Senators who charged the Committee to inquire into these areas.
Given the above evidence and conclusions, we advise that:
1. Itis desirable for thEuthanasia Laws Bill 199® be passed without amendment;
2. There are no Constitutional implications for the Territories;
3. There will be no adverse impact on the provisions of the Northern Territory Criminal
Code; and
4. That theRights of the Terminally Ill Act 199%s had, and will continue to have, an
unacceptable impact on the attitudes of the Aboriginal community to health services.
TheEuthanasia Laws Bill 1996 enacted would override tHeights of the
Terminally Il Act 1995and thereby relieve the Aboriginal community of its
overwhelming and deeply felt concern at the Northern Territory's legislation.
Finally, we thank the 12,559 organisations and individual Australians who made submissions

to the Committee and the tireless efforts of the Committee Secretariat.
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As members of the Senate Legal and Constitutional Legislation Standing Committee, we have
sat through many hours of public hearings, read some thousands of submissions, engaged in
countless discussions and heard many differing viewpoints. We have now decided not to
support the Andrews Private Members Bill when it is debated in the Senate.

We have arrived at this decision for a variety of reasons which are founded in the evidence and
submissions to the Committee. These include;

» Constitutional issues

* Legal matters

* The availability of palliative care
* The rights of the individual.

Constitutional Issues

The body of the Committee's report contains cogent arguments which canvass the constitutional



issues raised by the Andrews Bill. The Euthanasia Laws Bill seeks to overturn the Northern
Territory's Rights of the Terminally Il Act by amending the various Self Government Acts of
the Territories. Most suggested that the Commonwealth does have the power to pass this
legislation.

Notwithstanding the strong views offered, it was also suggested that the High Court may
ultimately be required to rule on the constitutionality of the Andrews Bill if it is passed by
the Parliament.

The Chief Minister for the Australian Capital Territory, Hon Kate Carnell indicated in her
evidence to the Committee that the ACT would, if the Bill was carried, challenge it in the
Court

It is noted in passing, that the High Court adjourned its hearing of a challenge to a decision
of the Northern Territory Supreme Court that ruled that the Rights of the Terminally |l

Act was valid. The reason given for this adjournment was that the Andrews Bill was being
considered by the Commonwealth Parliament.

Legal Issues

Many legal issues are canvassed in the body of the report, but we feel the need to reinforce
the fact that the Andrews Bill does not contain any definitions of the meaning of words

and terms contained in the Bill. For example, the Committee has highlighted the problems
raised by the different interpretations that are given to the'tetentional killing"”.

We are especially concerned that the Committee was presented with evidence from leading
counsel documenting serious unintended consequences of the bill (submission of the

NT Government, especially advice of Tom Pauling QC and D Bennett QC). These matters
are of critical importance and need to be addressed by the Parliament.

We suggest that the Andrewdi B inadequate in that it does not contain definitions and
that there is a distinct possibility that this wélaessitate further intervention by the Courts,
including the High Court, to give an interpretation.

Palliative Care

The Committee was not charged to investigate the availability of Palliative Care in Australia.
Nonetheless, the availability and quality of palliative care in Austradiarbe one of the issues
of the Committee's Inquiry.

Palliative Care in Australia is under some pressure. The President of the Australian
Association for Hospice and Palliative Care, Dr Michael Smith, told the Committee in
evidence on 13 February 1997, that thieflee Care Program (PCP) was under review, that
it is not funded as main stream, that Palliative Care funding was cut by 10% in last years
budget and there is no evidence of mcitment by the Commonwealth to the Palliative Care
Program which is due for completion in July 1997.



Dr Smith in his evidence to the Committee on 13 February 1997 said;

Dr Smith--". ...... As has been recognised in the soon to be released report
of the palliative care program review 1996, the development of palliative services
across Australia is now at a critical stage, as it is still incomplete. For palliative
care services to mature and be funded as a mainstream health service, a number
of milestones are yet to be achieved. In this difficult time, the Commonwealth has
reduced its funding of palliative care for 1996-97 by 10 per cent, in the name of
administrative efficiency. In the absence of agreed administrative arrangements
between the Commonwealth and the states, this cut has simply meant less
Commonwealth money for patient care

The future of the specific Commonwealth palliative care funding program, PCP,
iS uncertain, as it is due for completion in July 1997, with no evidence of
Commonwealth commitment to its continuance. The AAHPC sees no evidence
to suggest that the federal government is deliberately and specifically reducing
funds for the care of dying people; nevertheless, the end result is the same: less
money for dying people™.

Sometimes Palliative Care is not ideal.

We were moved by the comments of New South Wales Civil Liberties Council Management
Committee Member Ms Pauline Wright to the Committee on 14 February 1997, she said;

Ms Wright--  "Palliative care is not always ideal and is not always a solution. You
have, no doubt, all heard what Bob Dent said":

"l have no wish for further experimentation by the palliative care people in
their efforts to control my pain . . . | cannot even get a hug in case my
ribs crack. Being unable to live a normal life causes such mental and
psychological pain which can never be relieved by medication”.

Rights of the Individual.

Dr Marr from the Doctors Reform Society told the Committee on 14 February 1997;

Dr Marr - "Patients have rights, and what greater right should they have than a
right to decide what happens to them at the end of thi&sf.......... The key thing .........
to consider is that voluntary and involuntary euthanasia is going on in Australia today
and, if you are concerned about euthanasia, the best thing you can do is bring it out into
the open, bring it under scrutiny, bring in safeguards and have patients having a right to
have a say in what happens to them at the end of their life--not leaving it up to doctors".



A registered nurse from the Northern Territory, Ms Sue Carter gave a different perspective
at a public forum in Darwin on Thursday 23 January 1997;

SUE CARTER-"My name is Sue Carter. | am a registered nurse. | am speaking
tonight on a couple of points that come from my experience in nursing.

The first point | want to make is that people make the comment that palliative care
works and that doctors and nurses sort things out for patients. The problem with that
is that no-one consults the patient in the ward about what is about to happen.
What happens is that there is a discussion between nurses and doctors generally
and a decision is made to "up the morphine', as the comment is. No-one actually
goes into the patient and says to them, "Look, Mr Jones, you are really suffering
here; we are going to up this morphine. The end result of that is going to be that
you will lapse into unconsciousness, we cannot say when, and eventually you will
die." Nobody tells them that. So they are not giving their consent to the sort of
activity that occurs at that moment, whereas voluntary euthanasia enables the
patient to have control, enables them to talk to their families and to make an exit
at a time that suits them. For that reason, | support it.

The other thing that concerns me is that as a nurse | know certain things. One of the
things | know is that, if | want to kill myself using tablets, | go down to Woolworths
and | buy a nice big box of Panadol. | take them, | go to bed, I do not tell anybody
about it for six hours, and then | say, "Hey, everybody, guess what | just did.' Three
days later, 1 will be dead. | will have died of renal failure and liver failure. It will

have been very painful and very costly to this society.

| object to the fact that certain people have access to nice drugs that enable them to
be killed quickly and easily. In particular, | refer to doctors who have a very high
success rate in killing themselves. So why should they have access to the nice drugs,
and those of us who know have access to the yucky drugs, and those of us who do not
know anything about it have to shoot ourselves or gas ourselves in a car?"

People do terminate their lives. Even elderly Australians terminate their lives and, tragically,
they sometimes utilise horrific methods in order to do so. Mr Marshall Perron drew attention
to this at the Committee's Darwin hearing on Friday 24 January 1997.

Mr Perron.......... "What | was particularly appalled at was not only the number of
elderly Australians aged 75 and over who suicide, and in particular those who are

85 and older, but the methods that they choose. Unfortunately, the bureau of census
and statistics is able to provide method of suicide--and senators will see some of the
horrendous methods that our old people choose to die, including drinking agricultural
chemicals and burning themselves and lying down before moving objects and so
on--but | have no particular documentation to extrapolate that.

| believe that many of these elderly people suicide because of the way they
perceive they are going to die. | believe that the option of voluntary euthanasia



would at least delay many of those suicides in our community, possibly by years.
Some of them may well suicide outside a system of voluntary euthanasia;
others will take the opportunity of voluntary euthanasia; others who are now
suiciding may well find that their end is nowhere near as bad as they thoiight
might have been".

At page 8 of Mr Perron's submission to the Committee, he quoted some graphic statistics;

For example, in the five years to 1994 there were 672 suicides by Australians
75 or older, 137 of them by people 85 or older. Mr Perron continued.Do we
think some of these lonely suicides by the elderly might have been related to
how they thought they would die if they did not take control?

| suspect, every one of them.

Our oldest citizens dies by the gun, by hanging themselves, some drowned,
others drank agricultural chemicals, cutting and piercing instruments were
used, jumping from high places and laying before a moving object. Some even
took their lives by fire.

While we would hope our senior citizens would never feel a need to end their
lives deliberately, those that do should not have to resort to such horrifying
violent methods.

And what of those poor souls who botch a suicide, merely succeeding in killing
half their faculties?

We are sympathetic to this opinion also offered in Mr Perron's submission;

Decriminalising voluntary euthanasia will lead to reduced anxiety and
trauma in our society. It will reduce violent suicides and delay some suicides
to a time much closer to when death would have occurred naturally. These
benefits are rarely considered in the voluntary euthanasia debate.

Statistics on suicide entitle8UICIDE BY METHOD - AUSTRALIANS 75 YEARS AND
OLDER FIVE YEAR PERIOD 1990 - 1994 were attached to Mr Perron’'s submission
(Attachment d), we too add these statistics to our additional comment.

We are concerned at the matter raised by the Senate Scrutiny of Bills Committee on the
provisions of the Bill which it considered may trespass unduly on personal rights. The
Committee's arguments are repeated at 1.12 of this report.

The ACT Chief Minister, Hon Kate Carnell, gave a graphic interpretation of the effect of this
when she said, during the Committee hearing;

Ms Carnell ."If passed, the bill would ensure that the people of the territories have



less demaocratic power than the people of the states. It would mean, for example, that
people in the ACT would have fewer rights than their neighbours living in
Queanbeyan. There would be some matters about which we would not be able

to even consider making laws whereas over the border, 10 kilometres from here,
they would have the right to contemplate such laws, even if they eventually rejected
them. The Euthanasia Laws Bill is highly discriminatory in its effect. Its passage
would mean that the roughly half a million people living in the territories would

be deprived of the democratic rights enjoyed by other Australians simply because of
their place of residence".

It is also important to recognise the rights of the individuals who have taken advantage of
the Rights of the Terminally Ill Act.

Mrs Judy Dent, widow of Mr Bob Dent, spoke at the public forum in Darwin on Thursday
23 January 1997,

JUDY DENT--"I am Bob Dent's widow. My husband had been terminally ill

for some time when he chose to use the Rights of the Terminally Ill Act to end

his suffering and to end my suffering. The advent of Kevin Andrews' bill upset

my husband greatly. He was very relieved when the parliament of the

Northern Territory passed the original legislation and so he was extremely upset

to find that this compassionate, good piece of legislation might be overturned.
Fortunately, it has not yet been overturned. | sincerely hope it will not be overturned.

"I know you said this was supposed to be for Territorians, but | have a statement
here from the widower of Janet Mills, who also used the Rights of the Terminally
Il Act, and | would like to read that on his behalf. This is a statement from Dave
Mills who lives at Naracoorte!"

| would like the Senate to know that my family totally supports the Northern
Territory's Rights of the Terminally Ill Act and hopes you will vote
against the Kevin Andrews bill.

It was so important for my wife Janet to have me and her youngest son
present with her when she died so we could say our goodbyes with dignity.
If Janet could not have used the law, she intended to take her own life.

She was very worried about that because she felt that she would have to be
alone to protect her family from legal problems.

Janet was a very determined woman and a special person. She would
have been so pleased that the third person to use the law found it easier than
she did to find a specialist to confirm her illness. She was happy with the
palliative care she received, but she had just had enough at the end.

Even though we are not Territorians, Janet was so grateful to the Territory
that she was able to use the law. It is still such a new thing and one day
South Australia and other states might follow the Territory's lead and there



will be no need for people to travel interstate. | know she would want to
thank Territorians for their thoughts and kindness in the past few weeks.

Mrs Mills own farewell note is worth quoting in part;

" | believe that euthanasia is the greatest thing for people who are sick with
no chance of getting better. It's a wonderful idea and it stops people from
suffering when they don't need to. No one wants to die if they don't have to,
but | know I have had no hesitation in asking for this. No one should have
to suffer when they don't have to.

| am pleased that the Northern Territory has such a law, even though it was so
difficult for me to use, as at least now | can legally and honestly end my life.

| hope this law survives and is able to help others like me, who have found the
suffering has become too great. It should not be overturned by the politicians
in Canberra, but given a chance to be made to work in the way it was intended.
| want people to see just how important this law was to me now that I'm at the
end of my life".

Janet Mills - January 1 1997. Darwin NT.

Bob Dent, the first person to die by voluntary euthanasia under the Rights of the Terminally 1l
Act dictated his last letter to his wife because he was too weak to write it himself. He said,
after a very vivid description of his pain and suffering since the diagnosis of prostate cancer in 1991,

........ "My own pain and suffering is made worse by watching my wife suffering as
she cares for me: bathing and drying me, cleaning up after my "accidents"” in the
middle of the night and watching my body fade away. If | were to keep a pet animal
in the same condition | am in, | would be prosecuted.

| have always been an active, outgoing person, and being unable to live a normal
life causes much mental and psychological pain, which can never be relieved by
medication.

| read with increasing horror newspaper stories of Kevin Andrews's attempt to
overturn the most compassionate piece of legislation in the world. (Actually,
my wife has to read the newspaper stories to me as | can no longer focus my eyes.)

The church and State must remain separate. What right has anyone, because of
their own religious faith (to which | don't subscribe) to demand that | behave
according to their rules until some omniscient doctor decides that | must

have enough and goes ahead and increases my morphine until I die? If you
disagree with voluntary euthanasia, then don't use it, but don't deny me the

right to use it if and when | want to".......



Comment on Evidence

We were not intimidated by the sheer volume of submissions, nor were we persuaded by some
hysterical submissions that sought to draw a parallel between the atrocities that occurred in
Nazi Germany prior to and during World War 2 and the Rights of the Terminally Ill Act of the
Northern Territory.

It was unfortunate that some Church leaders sought to influence the Committee by invoking
such an analogy. For instance, we note that Archbishop Barry Hickey, a member of Central
Commission, Australian Catholic Bishops Conference, in his evidence to the Committee on
14 February 1997, understood the repugnance we felt when such parallels were drawn, but
sought

to excuse the action;

Senator McKIERNAN--Finally, | think it is a very unfair comparison when you
equate the three people who have terminated their lives in the Northern
Territory with those horrific events back in history. | personally cannot accept it".

Archbishop Hickey-4 can understand the repugnance you feel at the
comparison being made. | can only say that people feel very deeply on this
issue. Our submission is about the breach of a principle that underlies this
legislation: the principle that life is to be protected. That is already written into
our laws for the common good.

Having said this, we accept the right of the Catholic Church or any other Church to lobby for support
on this, or any other issue. We are aware that the Catholic Church is a very vigorous and enthusiastic
supporter of the AndrewsliB It has been a very active lobbyist in thesecpaalings we

understand that the Church is quite pleased with its efforts on this occasion.

We will vote against the Euthanasia Laws Bill so that we do not deny others the right to use the
Northern Territory's Rights of the terminally Il Act.

SENATOR NICK BOLKUS SENATOR JIM McKIERNAN



SUICIDE STATISTICS

Attachment d)

SUICIDE BY METHOD — AUSTRALIANS 75 YEARS AND OLDER

FIVE YEAR PERIOD 1990 - 1994

Analgesics and other sedatives 13
Barbiturates 26
Tranquilisers 31
Other drugs 23
Agricultural chemicals 17
Corrosive and caustic substances 2
Unspecified substance 1
Gas (LPG) 3
Carbon Monoxide 78
Hanging 171
Suffocation by plastic 46
Other means 8
Drowning 40
Firearms 130
Cutting and piercing instruments 14
Jumping from natural or man made structures 34
Jumping or lying before moving object 15
Burnsf/fire 10
Electrocution 10
TOTAL 672

(137 of them 85 or older)
Source: ABS



Additional Statement

The Euthanasia Laws Bill 1996 (“the Bill") is a Private Members Bill that if
enacted will curtail the power of the ACT, Norfolk Island and the
Northern Territory respectively, to legalise voluntary euthanasia under
certain conditions. The Bill raises issues of profound moral, ethical,
social and legal significance. As such, each Senator will be free to vote
on whether the Bill should pass in accordance with the dictates of his or

her conscience.

The reference to the Committee required it to investigate and report to
the Senate on the provisions of the Euthanasia Laws Bill 1996 in

accordance with nominated areas of inquiry.

The Committee has endeavoured to adduce evidence and report all sides
of the argument and the views of stakeholders in the ensuing euthanasia
debate, in an impartial way. Notwithstanding the inherent value of the
committee process, the value of the process in this context has been the
facilitation of a detailed and rigorous investigation of the issues at hand.
Due to the nature and enormity of the issues involved, it was important
to ensure that this value was not eroded by giving prominence to any
particular viewpoint. Members of the public were entitled to expect that

the process of eliciting and receiving evidence would be even-handed.



In Chapters 1-8 of the Report, the Committee has attempted to set out
the competing arguments fairly. A summary of specific issues which
arise for consideration in deliberation of the Bill has been included in
Chapter 9 for the assistance of Senators and interested members of the

community.

The proposed legislation the subject of this inquiry is not a Government
Bill. Euthanasia as such is not the subject of stated policy of either of the
main political parties. Moreover an unusually large number of Senators
were active Participating Members of the Committee for the purpose of
the Inquiry. It is fair to say that a diverse range of views were sincerely
expressed by Committee Members. In these circumstances, | do not
regard it as appropriate or helpful for the Committee to have formulated
and made recommendations according to conventional Committee
procedures. In my view a different response than an "adversary joust"

was required.

Ultimately it is a matter for the conscience of each individual Senator
how they assess the evidence, what matters inform their individual
consciences, what weight is given to the views of their constituency and
ultimately how each will vote on the Bill. The responsibility placed on
individual Senators to vote according to conscience should be accorded
respect. | do not regard my conscience as having superior claim to being

correct on such matters.



In these unique circumstances, | propose to take the unusual step of not
publishing my own conclusions in this report, but rather, to do so
separately in the context of the upcoming Senate debate which is

scheduled for 18-20 March 1997.

Given the nature of this Inquiry, the unusually large number of
Participating Members and tight time constraints, it is to the credit of the
Secretariat, headed by Neil Bessell, that an inquiry of this magnitude
was able to deal with so many submissions and marshall the evidence

with such competence.

I wish to thank all my colleagues for their participation and individual

insights into this most profound and significant matter.

SENATOR HELEN COONAN
5 March 1997
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"After all the debate and controversysdid to people¢hat | hoped thathey would beable to
give methe right toexercise my right as andividual. It isnot hard to ask for a person's
rights as arndividual. A man lives his lifewvhether for or against the law, and irrespective of
whether he has receivdtie rights hat hehas demanded or has had a chedlifel or
otherwise. When he isabout tomake hidast request, should we be in a positiordémy him
thatlast rightwhich he wants?That is the questiowhich | believehonourable members of
this House will have to come to grips with by themselves..."
Wes Lanhupuy, 1995
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Overview

As a medicapractitioner | wagleeply impressed Ithe plight of those people whdied with
prolonged andinassailable sufferingThatexperience led me tsupportevery citizen's right
to choose or reject voluntary euthanasia if faced with such personal suffering.

The submissions tdhe Committeehave strengthenethat impression. Those who do not
want voluntary euthanasaready havehe absolute right to reject it. Those who want the
option of voluntary euthanasia should no longer be denied their equal right.

Every year, some thousands of Australians spgbadast days, weeks or months beftirey
die forced to enduralisgustingly painful orotherwiseundignified circumstances because
outmoded laws, against the wishes of a large majority of Australians, leave them no option.

While a muchexpanded investment in a national palliatosage program would redudhis
load of suffering, it cannot and will not eliminate it.

The Northern Territory's LegislativAssemblyhasvoted threetimes to pass and then to
defend its Rights afhe Terminally Il Act. The Act ensurethat thehandful ofpeople in the
Territory facing suchunwantedsufferingare granted the option ttie with dignity, at their
own request, aided by agreeable medical assistance.

The (Andrews) Euthanasia Lavedl aims to override that Act and, in so doing, twerride
both the rights of the Territorfisssemblyand other Territoriesand ofthat handful of dying
citizenswho choose the option of voluntary euthanasia. It @ses uncertaintiesbout the
ACT'sMedical Treatment Ac994 and the Northern TerritoryNatural Death Actl988.

Such profoundly complex and importamiatters warranted special committee witlample
opportunity to travel throughoutustralia and ensurghe widest possible personal
consultation with the community.

Instead, the mattelnas been dealt with bthe Senate's standingegal and Constitutional
Legislation Committee, in inordinateaste, with gormidableturnover ofkey members, and
frequent absence of votimgembers from hearings, and no hearingallah any State of the
Commonwealth or major citgther thanCanberra and Darwin. This, despiteeaordpublic
response for any matter before a Senate committee.

The shortcomings anthevitable biases ofhe process are reflected in tekemmary of the
Senate CommitteReport where, foexample there is no reference to tpeblic support for
the Rights of the Terminally Ill Act995in the Northern Territory and no reference to the
recentMedical Journal of Australiarticle showinghat 3.5% of deaths iAustralia involve a
doctor administering a lethal dose without the patient's explicit and concurrent request.

The report ofthis Committee reflectthe arguments presented mdt theweight of public
support for voluntary euthanasia in Australia.



The preponderant number of submissions to the Committee supporting the Bill, like the vote in
the House of Representatives, stands starklgdats with a consistently large majority of
Australians which, according to every opinion poll sirtbe 1950s, supportsoluntary
euthanasia.

This raises the question of whether so important a matter as legislation for or against voluntary
euthanasia, with such major personal implications, should be determindide byeople
themselves through a referendum.

Short of such a popular resolution, the Senate now stands as arbiter.

Like the pioneering legislation oNew Zealand andSouth Australia inthe 1890s,giving
women thevote, the Northern Territorjh\as showngreat courage iteadingthe world in
reform toward guaranteeing théasic right of citizens to have voluntary euthanasia as an
option forthemselves. The Senate should refteetwishes ofmost Australians and defend
the Northern Territory'Rights of the Terminally 1l Act995.

Senator Bob Brown
Australian Greens Senator for Tasmania



CONSIDERED REPORT

1. INTRODUCTION

1.1. Themainreport(hereafter the Senate CommitfReport) isflawed inmanyways. It
contains inaccuracies and omits important information and arguments. The result is a
document characterised by a "professional bias" that is unworthy of the Australian Senate.

1.2  Whenthe EuthanasiaLawsBill 1996 (hereafter the Andreviasll) was referred to the
Senate Legal and Constitutional Legislation Committee, an opportunity was thereby created to
produce aareful and balanceahalysis of thicontroversialegislativeproposal. The Senate
Committee could - and should - have produceéport thatexplored thedifficult legal and

social questions raised ltfie AndrewsBill in a thorough and evemanner. The Senate
Committee did not do this.

1.3  This alternativeeportidentifiesthe mostproblematic ofthe many weéinesses of the
Senate CommitteBeport. Hopefully this wll alert Senators another readers of the Senate
CommitteeReport to the need to approatciany ofits arguments and fimags with caution.
Hopefully this will also raise awareness of the need to consider information and argimaents
are omitted from, misrepresented in, or downplayed in the Senate Committee Report.

1.4 Ideally this alternativeeport would comprise a detailednalysis ofthe evidence,

submissions and informatiooconsidered by the Senate Committedime and resource

constraints make thismpossible. This alternativeeport thereforebegins with some
preliminary commentabout the Senat&ommittee's inquinandhandling of evidence. It then
focuses on th&ummarythat iscontained in Chapter 9 of the Senate CommiReport and

comments on each problematic paragraph of that chapter.

2. PRELIMINARY COMMENTS

2.1 A number of preliminary commenshould be madabout the Senat€ommittee’s
inquiry, before embarking on more specific criticisms of the Senate Committee Report.

2.2  The first comment is ariticism of procedural aspects of the Sen&emmittee's
inquiry into the Andrews Bill.

The Senate Committee wgiven insufficient time tawonduct itsnquiry. The closingdate for
submissions téhe Senate Committee was 12 December 1996 and the Senate Committee was
required toreport on omefore 24 Februar§997. (This reportingdeadline subsequently was
extended to 6 March 1997 because the Senate Committee rescheduled its Gaabags

due to the death of Senator Panizza.) The S&watamittee thereforenly had around two



months to assess in excess of 12 000 written suimmsssand to receive and assess oral
evidence.

In turn, the Senat€ommittee gave interested persamsufficient time topresent theiviews

to the Senate Committee. Only one month allsved for such persons to prepare a written
submission tahe Senate Committee. It wast made clear tahe public that those who had
not submitted a written comment by teebmission deadline of 12 December 1988ild be
considered ineligible by the Senate Committee to give oral evidence at the subkegriegs

in Darwin and Canberra. Thisillwhave effectively excluded a number of key potential
witnesses from participating in the inquiry.

The Senate Committee aldailed to allocate sufficient timefor public hearings on the
Andrews Bill. Only two days andone night of official hearingswere allowed. This
ridiculously smallallocation of timepreventedull and effective exploration ghanyissues by
the witnesses who appeared at tHesarings. A number of witnessetio should havéeen
given the opportunity tgive oral evidence at these hearivgsre notasked to dso, orwere
unable to travel to Canberra or Darwinttwe appointedhearingdates (note that the dates of
the Canberrdhearingswere changed wittminimum notice). Note that ndearings were
conducted outside of Canberra and Darwin.

The overall effect of these procedural defects has been to distredtenatecCommittee's
inquiry and the Senate Committ®eportwhich is based othatinquiry. It is perhaps trite to
observe thajustice shouldnot only be done, it should be seen to be done. The Senate
Committee was under an obligation to ensure that the procedural aspecisquiingsinto the
Andrews Bill were conducte@nd were seen to be conductedth scrupulous fairness. These
and other proceduraproblems withthe inquiry give the impressionthat the progress of the
Andrews Bill through the FederdParliament is beingushed, so that th&ndrewsBill is
exposed to as little public criticism as possible.

2.3  The second comment iscaticism of the SenateCommittee's failure both in its
inquiry and in the Senate CommittBeport - toexplore thamplicationsfor Senators and for
the Australian public othe fact that Senatoraust exercise a "conscieneete” when voting
on the Andrews Bill.

It may besupposed thamany Senators are currentlgsking themselves exactly what their
obligationsare when theycast theirconsciencevote on theAndrewsBill. They may be
wondering to what extent thgaublic duties, as democratically elected representatives of the
Australian peoplepblige them tosetaside their personal morbeliefsabout whetheactive
voluntary euthanasia is right evrong. They may bewondering whether thereeally are
"party lines" (or at least "factional lines") on this issue, lao thepublicrecord oftheir vote

on the AndrewsBill may influencetheir political future within their party or faction. They
may also be wonderingbout whatthey should do as members of a Parlianteat makes
laws in a liberal, pluralistplerant andnulticultural democracy. Theyay bewondering how
they should respond tthe very strongly held, and forcefullgxpressedyiews of powerful
religiousgroups in a country that isot (yet) a theocracy. Neither the Sen@emmittee's
inquiry nor the Senate Committee Report provide thoughtful exploration of these issues.

A related issughat has been neglected tiye Senate Committee is the question of whether
there should be a referendum in Australia to determine tealaw on active voluntary



euthanasia should be. The Senate CommRegortshould have examinethe advantages

and disadvantages of using a referendum to determine this issue, and exploration of whether
this would be a more appropriatgy of determininghe law on active voluntary euthanasia

than allowing a conscience vote on the Andrews Bill.

The Senate Committee's lack of consideratiorthef role of theAustralian people in the
lawmakingprocess orthis issue is also evident the manner inwhich the Senat€ommittee
assessed informatioabout Australian opinion polls. AlthougiChapter 7 of the Senate
CommitteeReportcontains some informaticgboutrelevant Australian opinion poll results -
which indicate an extremely high level sfipport in theAustralian communityfor legalising
active voluntary euthanasia - tliscussion of this information is incomplete and slanted. The
Senate Committe®eport infers thavrdinary Australiansare really not properly informed
about, and therefore daot understand, theéssues surroundinghe legalisation of active
voluntary euthanasia. These inferences are incorrect, patronising and offensive.

It may be helpful taefer to the words of MRick Bawden, a member tie Australian public
who madethe following statement at g@ublic hearing in Darwin convened ltlge Senate
Committee®

RICK BAWDEN: Last time | saw it, 74 per cent of Australians were in favour, 19 per
cent were against and seven per cent just did now know. Kim
Beazley says that we have to get closer to the people, and yet he votes
against it. John Howard is always spouting about mandates. This is
a mandate that would give most politicians an orgasm.

| feel that it comes down to a right of choice, a basic human right... |
am asking you guys - | am pleading with the Senate - to defeat this

bill because we all want the right to choice. Who in this room wants
the right to choice? If you do, just say "choice."

AUDIENCE MEMBERS: Choick

2.4  The third comment is@iticism ofthe Senat€ommittee’s failure both in itsinquiry
and the Senate Committ&eport - torecognise the need develtgws that areinformed by
empirical evidence about the practices that will be affected by those laws.

The Senate Committdeeport does nagxplore theproblemsthat may arise if law andpolicy
aboutactive voluntary euthanasia ageiven byincorrect assumptionabout whatactually
happens in medicaractice. It should have acknowledged the need to obtain and consider
empirical evidence about decision-making at the end of life.

It should also have acknowledg#uht the findings oKuhse, Singer and Bauntbat were
recently published irihe Medical Journal of Australiais groundbreaking and important,

! Hansard Friday 24 January 1997

8 H Kuhse et al, "End-of-life decisions in Australian medipedctice,” The Medical

Journal of Australia Vol 166, 17 February 1997.



because they providéhe only empirical evidence about medical end-of-life decisions in
Australia. The summary ofthe Senate CommitteéReport does not evementionthe Kuhse,
Singer and Baume research.

The Senate Committdeeportinstead devotes undue attention teadety of criticisms of the
methodology and findings of Kuhse, Singer and Baume. The Senate Conmedteé
appears to endorse those criticisms, because it makes minimal effort to counter them. Many of
the citedcriticisms can besasilyaddressed by referring to information containedlgdical

Journal of Australiaarticle itself, and to information provided ttoe Senate Committee by the
researchers themselves.

The Senate CommitteReportalso fails to discuss a number of important fings of the
Kuhse, Singer and Baume research. The most egregioigsion ishe failure to discuss the
finding that 3.5 % ofall deaths in Australi§@around 4 400 deaths each yeaxjplve adoctor
administering drugs with the explicit intention of endthg patient'dife, without a concurrent
explicit request by the patienthis findingindicatesthat theAustralian incidence of this kind
of behaviour igour timeshigher than in the Netherlands.

It should also baoted thatduring the course of the Sen&emmittee's inquiry, a number of
prominent members dhe Senate Committee cast aspersions oad¢hdemic professionalism
of Professor Kuhse and Professor Baumerdaspect ofthis research. "Shooting the
messenger"” is an unworthy tactic regardless of its rhetorical effect.

2.5  The fourth comment is @iticism of the SenateCommittee's emphasisboth in its
inquiry and in the Senate Committdeeport - on abstracttheoretical and speculative
arguments at the expense of concetelenceaboutwhat actually happens in practice to
real people.

Accordingly, it isappropriate here toclude somestatements on this matter from letters |
have received from ordinary Australians urging meppose theAndrewsBill. The people
are notpoliticians, philosophers, religious leaders or pubbenmentators. Their statements
speak for themselves:

STATEMENT 1:

My family suffers from a hereditary form of motor neurone disease. | have seen my father
and brother die very slowly - it usually takes about two years - gradually losing all
muscular control, including the power of speech. No specific treatment is available, and
certainly no cure.

My father developed pneumonia several times. They could cure that, and at first did -
knowing that pneumonia would eventually finish him off, if paralysis of the respiratory
muscles did not get him first.

My brother, to hasten his own release, eventually refused all nourishment. Not all that
hard, no doubt, as his swallowing capacity was so seriously impaired.



I cannot be sure that either of them would have availed himself of euthanasia, had it been
available. But, like most Australians, | do know that any human being in such a condition
is entitled, with all due safeguards, to choose to terminate pointless suffering, to die.

In exercising your conscience vote on Mr Kevin Andrews' Euthanasia Laws Bill, | strongly
urge you to respond in a human spirit and to agree that the terminally ill should be able to
choose, in good conscience, to put an end to their agony.

STATEMENT 2:

In a long career of 50 years of General Practice ... | can recall [one case] when | had
wished to comply with the patient's request to terminate her long battle against cancer of
the brain for which at that time there was as no adequate palliative care. | didn't do this
because | didn't dare risk the possible charge of murder. She was a Nurse who had
withdrawn from her family and was living alone, so that her agony and despair might not
distress them and she repeatedly asked me to kill her, but as mentioned, | didn't dare have a
corpse at the end of a needle; in which case she would have died in my company and with
my moral support. | had to leave her sufficient morphine to relieve her symptoms or cause
death according to her own wishes. The poor woman was left to die alone without her
family or a medical companion in a lonely bed sitting room. | don't know what your
personal views are, but | hope you will vote with tolerance.

STATEMENT 3:
| seek your support AGAINST passage of the Andrews Bill by the Senate.

May | recount my recent experience.

A Lady well known to me first encountered a suspect growth in 1956 - and had her first
experience of surgery for this condition.

In October 1995 she had her 19th surgical intervention for the same condition - and this
was followed by radiotherapy treatment for a now confirmed cancer.

In February 1996 the Lady was found immersed in a bath of water.
The Autopsy revealed that she had died from a (massive) overdose.
I married the Lady in 1954.

She deserved a more dignified exit.



3. RESPONSE TO SUMMARY OF SENATE COMMITTEE
REPORT

3.1 Comment on paragraph 92:

This paragraph of the Senate CommitfReport somewhat overstates the strength of the
constitutionalvalidity of the AndrewsBill. This overstatement reflects larger problewigh

the way in whichthe Senate CommitteReport approaches tle@nstitutionaldimensions of
the debate surrounding the AndreBiff. (See further section 3.4 difis alternativereport,
below).

Section 122 of thé\ustralian Constitution confers gower on theCommonwealth to make
laws for the government oény Territory. This is a plenarypower, unlimited by subject
matter. The~ederal Parliament therefockearly haghe constitutional power to enact a law
that has the effect of overturning tReghts of the Terminally 1ll Ac995 (NT) (hereafter the
RTI Ac). It is notquite as clear, however, whether thay in whichthe AndrewsBill seeks

to bring aboutthis result iswithin the scope of th€ommonwealth'powers under section
122 This doubt, which arises from atatement by thenajority of the High Court in the
Capital Duplicators Case is averted toglancingly in paragraphs 4.56-4.57 of the Senate
Committee Report, but is not fully discussed or analysed.

3.2 Comment on paragraph 9.3:

This paragraph of the Senate CommitReportidentifiesthe following four significant issues
as the focus of the Senate Committee's deliberations and of its report:

* the "Territory rights" issue;
* the claim that the Bill will lead to legal uncertainty;

» theclaimthat the Northererritory's Rights of the Terminally Il Aas having
unacceptable impacts on the Aboriginal community; and

9 This and subsequent paragraph references refer to paragraphs of th€ Gmmaitece

Report.

19 SeeConstitutional Arguments Against Removing the Territorisiver to Make Laws
Permitting EuthanasiaResearchiNote No. 33,Department of theParliamentary Library,
March 1996.

1 Capital Duplicators Pty Ltd v. Australian Capital Territo(¢992) 177 CLR 248 at 283
per Brennan, Deane and Toohey JJ and at 284 per Gaudron J.



» the more general moral, ethical and social arguments about euthanasia.

These fouissuesare not thesame ashe four centralssues to whiclthe Senate directed the
Senate Committee's attention when it refethedAndrewsBill to the Senate Committee on 7
November 1996yiz:

» the desirability of the enactment of the provisions [of the Andrews Bill];
» the constitutional implication for the Territories of the enactment of the provision;

* theimpact ofthe enactment of thgrovisions onthe Northern Territorycriminal
code; and

» the impact on, and attitudes of, the Aboriginal community.

The Senate Committee wast directed by the Senate to explore "the mgeeeral moral,

ethical and social arguments about euthanasia.” It seems to have extracted a mandate to do so
from the Senate's request that attentiorgiven to "the desirability ofthe enactment of the
provisions" of the Andrews Bill.

This modification ofthe scope andmphasis of itsnquiry was inappropriate for aumber of
reasons. The first reasontiet the appropriate focus of the Senatdgal and Constitutional
Committee's attention is - dse name ofthe Committee suggestdegal and constitutional
matters. This Committeedoes not have thexpertise, personnel or resources to conduct a
reputablanquiry into the moralgthical and social dimensions @dntroversial matters such as
euthanasia. Had the Senate required suchcauiry, it would have referred the Andreviadl

to a bodythat did havethe appropriate expertise, personnel and resources to explore these
important issues properly. Theenate Committe@bviously consideredhat the geeral
moral, ethical and social argumertisouteuthanasia wersufficiently important to receive
attention. Rather thaolumsily attempting the task odfissessing these arguments itself, it
should have commented on the need &oiditional exploration of these issues to be
undertaken by another body before the Senate votes on the Andrews Bill.

The second reason why it was inappropriate for the Senate Committee to extend its own terms
of reference in this way wdhat theAustralian publicwasnot put onnotice that thenquiry

would extend to the moralethical and social dimensions of euthanasidhe Senate
Committee Report will be the first clear public indicatibat the Senat€ommittee wished to

make statementbout these matter#Announcing this intention d@hevery end ofthe inquiry

process, after the Senate Commithees finished receivingand assessing submissiomsl)

have deprived members of the Australian publithefopportunity to contribute a wider range

of perspectives to, and broaden the focus of, this aspect of the debate.

The third reason is connected with the second. The Senate Cononljteenductedoublic
hearings intwo Australian cities, Darwin and Canberr&Vhilst thismay be justifiable in the
context of annquiry thathas Territory matters as its focusgértainly isnot appropriate for
an inquiry whose scopehas broadened to encompass general moral, ethicals@oial
arguments aboututhanasia. These moral, ethical and social argunagat®otTerritory-



specific andhe Senate Committee shouldt havecontemplated addressing them if it could
not conducthearings in a much widaange of locations in ever$tateand Territory of
Australia.

The fourth reason why the Sen&emmittee's exploration of general moral, ethical sodal
arguments abolwguthanasia is inappropriatetigt this aspect of the debates coloured the
Senate Committee's assessmenissdies upon which ghouldhave focused. Thesssues
were thespecificquestions of: whether arot enactment of the Andrevi&ill is desirable; the
legal andconstitutional aspects of the debate; and ithpact on, and attitudes of, the
Aboriginal community. The Senate Committee's focus thie general question of whether
euthanasia is a good or a bad thing - morally, ethically and socially - diverted its atfi@mion
rigorous examination of these important specific questions. As a result, the Cematétee
became confuseaboutexactly what thesepecificquestions were. Rather tharploring the
desirability ofthe enactment of the Andreviall, the SenateCommittee's focus was often
instead on theesirability ofthe existence oRTI Act Thesewo questions are connected but
they are not thesame thing and do raise different issues. They can and should be addressed
separatelyespeciallybecause it idikely that the passage of thendrews Bill would have
effects beyond merely repealitite RTI Act These broaddegal, constitutional angolitical
effects of enactinghe AndrewsBill have not beenadequately explored by the Senate
Committee.

3.3 Comment on paragraph 9.5:

This paragraph averts to evidence thtts RTI Act"affects Australia'®thos and socidhbric
and our international standing and reputation.”" This statements shouléhclude a clear
reference to the argumetttat thoseeffects ofthe RTI Actare positive rather than negative,
andthat thelegislative initiativetaken by the Northern Territoyegislative Assemblghould
be applauded and preserved rather than attacked.

3.4 Comment on paragraphs 9.6-9.7:

Thesetwo paragraphspurport to canvassthe arguments on eitheside of the so-called

"Territory rights" issue.Presumablythese are intended summarisehe main arguments in
favour of, and against, the Federal Parliament taking aaetyof thelegislativepowers of the
Territories by passing the Andrews Bill.

Paragraph 9.6 thereforghould not refer to arguments made by "opponents of voluntary
euthanasia” when describing arguments maksupyporters of the Andrewvill. It is possible

to opposevoluntary euthanasim principle whilst also opposing the passage of Amelrews

Bill on grounds that are separate from tb®ue of whether onot voluntary euthanasia is a
good ormoral thing. Similarly, paragraph 9.7%hould not refer to arguments made by
"proponents of voluntary euthanasi@hen describing arguments madedpponents of the
Andrews Bill. Many opponents of the AndrewBill do so eventhough theyare not
proponents of voluntary euthanasidhis inappropriate slippage in terminology is just one
example ofthe Senat€Committee’'snability to separate its exploration of tlgeneral moral,



ethical and social dimensions of euthanasia frorantdysis othe specific issues wvas asked
to address (in this case, the constitutional implications of the enactment of the Andrews Bill).

The summary ofthe opposing arguments in paragraphs 10.6 and 10.7 of the Senate
CommitteeReport on theconstitutionalimplications ofthe AndrewsBill is unimpressive?

This reflectshe general quality othe fuller discussion othese arguments in Chapter 3 of the
Senate Committee Report.

It is important to note that the masonstitutional objections to the AndreBsl are political

rather tharegal. The facthat theseobjections argoolitical, howeverdoes notmake them
unsubstantial. Six majaronstitutional objections to the AndreBgdl may beidentified and
deserve brief mention here:

OBJECTION 1: It is inappropriate for the Federd&arliament to singleout the
Territories in the manner that tendrewsBill seeks todo. Passage of the Andrevill
would send a message to those Austraiems reside in Territoriethattheyare in some way
second-class citizens withthe Commonwealth. It would send thessagehat theFederal
Parliament considerthat, unlike Stateparliamentsthe democratically elected legislatures of
the Territories cannot be trusted ke laws responsibly and appropriately. In effect, the
Federal Parliament would be statitigat the Territories are governed Ikggcond-class
legislators™®

OBJECTION 2: Although the Federd@arliamentdoestechnically havehe power under
section 122 of théustralian Constitution to remove sorfa all) of the legislativepowers it

has granted tahe self-governing Territoriesthe FederalParliament has talate never
exercised thigower inthis way. A political convention has developed against taking back
powers granted to subordinategislatures. Although this convention ot legally
enforceable it shoulohhibit the FederaParliament from passing legislatitimat removes any

of the legislative powers conferred on any of the Territories at self-government.

12 A more useful summary ofhese opposing argumentsy befound intwo Research

Notes recently prepared by the Information and Research Service, Department of the
Parliamentary LibraryConstitutional Arguments In Favour of Removing the Territories'
Power toMake Laws Permitting Euthanasi®esearch Noté&o. 32, Department of the
Parliamentary Library, March 1996Constitutional Arguments Against Removing the
Territories' Power taVlake Laws Permitting EuthanasiResearch Notdlo. 33,Department

of the Parliamentary Library, March 1996.

13 This wasthe statedview of Fr Frank Brennan imis oral evidence to the Senate

Committee: se&enate Proof Committee Hansaftjday 14 February 1997, p 212. Compare
the view of constitutional lawyer Mr Georg¥illiams onthis matter:Senate Proof Committee
Hansard,Friday 14 February 1997, p 213.



An analogy can be drawn witihe conventiorthat formerly inhibitedthe Imperial (British)
Parliament from exercising ifgowers to overturn thiaws passed bthe Australian Federal
and State Parliaments. Until1942* and 1986 respectively these AustraliRarliaments
technically were subordinate to tmeperial Parliament, whicbould atany time havected to
overturn laws passed by these self-governing colonies. [h@erial Parliament did not
interfere with thdawmaking ofthese self-governing entities, and indeéehrly rejected the
option of doingso. In 1934 the State Wiestern Australia petitioneithe British Government
to enact legislation to enable Western Australia to secede froAugimlian Federation. The
Joint Select Committee formed by tBatish Government t@xamine thisequest rejected the
proposal, noting "the long standing constitutional convertfiat theParliament would not
interfere in theaffairs ofthe Dominion, self-governingtate orColony save athe request of
the Government othat Dominion."™ The Federal (Australian) Parliamenow should
exercisesimilar restraint anddecline to interfere witlthe lawmaking of its self-governing
Territories.

Another analogy can be drawn witie restraint that th€ommonwealth exercises onany

matters onwhich it could, or might attemptto, interfere with Statelawmaking andother

decision-making.  Thisoccurs because th€ommonwealth recognisethat there are
circumstances where it would Ipslitically and socially imprudent to exercisthe (limited)

legislativepowers ithasover the States simplyecause it hathose powers. Onexample of
such restraint by th€ommonwealth ighe restrictions iimposed inthe Intergovernmental
Agreement on the Environme(992) on its undoubtedower to legislate unilaterally to
nominate World Heritage areas without consulting the States.

OBJECTION 3: Undertakings have been given to coriftélr Statehood on the Northern
Territory. Passage of the AndrewBdl would createproblems inthe lead-up to Northern
Territory Statehood.Removingpowers that havalready beergranted atself-government
could seriously impedthe progress of the Northern Territory towards Statehood. Further,
passage of the AndrewBill would introduce doubts as to whethamy future grant of
Statehood would give the Northern Territory the full range of legislative and executive powers
enjoyed bythe existing States. If theAndrews Bill's removal of legislativepowers over
euthanasia survivetthe grant of Statehood, the Northern Territory wastilll be treated as a
second-class jurisdiction compared witie otherAustralian States. If theconferral of
Statehood restored the Northéfrarritory's powers tanake lawsabouteuthanasia, there is
little point in passing the Andrews Bill as it can only be of transitional effect.

OBJECTION 4: Euthanasia isundeniably a morallycontroversial issue of national
significance. Soare issues such aprostitution, X-rated videos, pornography, abortion,

14 The Statute of Westminstavas passed by thienperial Parliament in 193but not

adopted inAustralia until 1942, when the FederalParliament passedhe Statute of
Westminster Adoption A&B42 (Cth),which had effect from $eptember 1939: seellkmb
and K Ryan,The Constitution of the Commonwealth of Australia Annotdedterworths,
1981, p 100.

15 See K Booker, AGlass and RNatt, Federal Constitutional Law: An Introduction

Butterworths, 1994, pp 315-6.



fertility treatment and the use of controversial drugg&movingthe Territories' power to
make laws permitting euthanasia woskt a dangerous precedent. It wonldkethe Federal
Parliament more likely to take steps to remove the Territories' lawmaking powers in relation to
these othepolitically contentious issues. Even if the Fedétatliament dichot go on to do

this, thead hocbasis on which it is contemplating removithg Territories' powers tmake

laws permitting euthanasibreatens the certaintitatshould exist for Territorgitizens when

their elected representatives passkd law. The Federal Parliament shoudt embark on

this slippery slopetowards extremeunpredictable and inappropriate interference with
lawmaking in the Territories.

OBJECTION 5: The Northern Territory (Self-Government) At978 (Cth) contains a
mechanisnfor invalidating legislatiorpassed by the Northern TerritdrggislativeAssembly
that theCommonwealth considers inappropriate. Section 9 of this self-goverfeygestation
specificallystates that the Governor-Genemay disallow legislation passed lige Northern
Territory Legislative Assembly, inpart or in its entirety, within six months of the
Administrator's assent to thegislation. Alternativelythe Governor-General caacommend
amendments tthelegislation. Disallowance bjhe Governor-General repeals tegislation.
The Governor-General digbot use thismechanism to disallowhe RTI Actwithin six months
of the Administrator's assent to vthich occurred on 16 June 1995. TB®mmonwealth
therefore did not take the opportunity to use the appropriatdanism to repetie RTI Act.
It should not now use the inappropriate mechanism of the Andrews Bill to do so.

OBJECTION 6: If the supporters of the Andreviill werereally motivated by a desire
to avert completely the threat to human rights and to Australia's international repiltatisn
allegedly posed bylegalising active voluntary euthanasia, they woydopose alaw that
appliesthroughoutAustralia®® The Commonwealth coulely on the following heads of
power to enact aational euthanasia lavhe corporations power, thenplied nationhood
power;’ the appropriations power, and/or the external affairs power.

It is important to note here that the scope of@eenmonwealth’'power under thexternal
affairspower islargelyuntested. The totality of evidence presented to the S@uamenittee
by lawyers with expertise in constitutional and international lawndidule out the possibility

16 In the debate in the House of Representatives on the AndBiévesr 9 December

1996, National Party MP lanSinclair (a supporter of theAndrews Bill) proposed an
amendmentthat would have required thAttorney-General'to have analternative bill
prepared and presented to the House in a vanioh does nodiscriminate againghe people
of anypart of Australia and whiclwould enable Members taote according to their views on
the issue of euthanasia on the basis of a possible uniform, national apprdseissne.” The
Sinclair amendmenwas defeated by 82 votes to 45. OnOg&emberl996, ALP Senator
Bob Collins gave notice of his intention to move a similar motion in the Senate.

17 On thebasisthat thesubject of euthanasia ssifficiently central to "the character and

status of theCommonwealth as a national polityPavis v. Commonwealtf1988) 166 CLR
79 at 93 per Mason CJ, Deane and Gaudron JJ.



that theexternal affairpower could form dasisfor passing a national law prohibiting active
voluntary euthanasiaspecially ifthe scope of the externaffairs power is considered to
extend beyond mere implementationabigationsunder international law? It therefore is
far from settledhat theFederal Parliament lackke constitutional power to passational
law prohibiting (or indeed permitting) active voluntary euthanasia.

3.5 Comment on paragraph 9.8:

This paragraph of the Senate CommitiReport addressesome of the subject matter of
OBJECTION 6 discussedmmediatelyabove. It refers to evidentkat theCommonwealth
Parliament "does not have a head of power under which national legislation could override any
Statelegislation dealing with euthanasia.” Tkimtement ipartially accurate: théustralian
Constitution doesiot expressly confer othe Commonwealtithe power tamake laws about
euthanasia. However, theustralian Constitutiordoes confer a range afther legislative
powers on theCommonwealth. A number of these headgaiver could beelied on in
combination to pass a national euthanasia ldwis neither unusuahor untenable for the
Commonwealth to rely on combinations of differeeads opower inthis way. The Federal
Parliament recently enacted Workplace Relations Adt996 (Cth)using thisapproacheven
though it has no expregower overindustrial relations. Oneonders whether the Senate
Committee would describéhe method chosen by the FedeRdrliament to enacthis
industrial relations legislation ithe disparagingtones adopted in the SenaB®mmittee
Report's discussion of using such an approach to enact a national euthanasieelgingam

a "menu of mechanismhkat couldlimit the operation of Stafeuthanasia] legislation” or as
merely "piecemeal” application of its constitutional powérs.

3.6 Comment on paragraph 9.9:

This paragraph of the Senate CommittReport identifies whatthe SenateCommittee
considers to be the centialyal questions in connection with passage of the AndrBiliis
The paragraph averts tonamber of possible effecthat passage of thendrewsBill could
have on existing and future laws in the Territories.

The paragraph omits important details and argumentshioh reference should haveen
made. Without these details and argumethies, Senate Committee Repowisalysis of the
legal uncertaintiegshat would be created bgassingthe AndrewsBill is inaccurate and

18 Seepatrticularly evidence of Mr Georgé#Villiams, Professor George Zdenkowski, the

Attorney-General's Department and Fr Frank Brennan, fwbioh selective extrac@ppear at
paragraphs 3.40-3.44 of the Senate Committee Report.

Paragraph 9.8 of the Senate Committee Report.

Paragraph 3.45 of the Senate Committee Report.



misleading. The following points identifysome major problems witthe Senat€ommittee's
discussion of these aspects of the Andrews Bill:

* The drafter of the AndrewBill used words and ternthat arelegally imprecise. The
Andrews Bill aims to remove the Territories' powers to make laws that:

... permit orhave the effect of permitting (whether subject to conditions or not) the form of
intentional killing of another calleguthanasialwhich includes mercy killing) or the
assisting of another person to terminate his or her life.

The AndrewsBill does notdefine what is meant byintentional killing", "euthanasia”,
"mercy killing" or "the assisting ofanother person to terminates or her life" in this
context. None of these terms has a clegal meaning in Australia. [therefore is
impossible to say which dhe variousmeanings othese terms and phrasagply to the
Andrews Bill.

The Senate Committee received a rangkegsdl opinions on thisnatter. Thdawyers who
expressed views on this matter tee Senate Committee disagreed strongly as to the
meaning ofthese key terms and phrasegha AndrewsBill. No particular interpretation
offered by these lawyers can be said to represent the correct view or final answer.

Paragraph 9.9 of the Sena@@®mmitteeReport does concede that thedefined phrase
"intentionalkilling” has no generally accepted legal meaning thatthis lack of definition

is thebasis of a number of argumeratbout thelegal uncertaintythat could resulfrom
enacting the AndrewBill. The summary ofthe Senate Committeleeportcontains no
discussion, however, of the other undefined terms and phrases in the ABdirevgsich as
"euthanasia”, "merc¥illing” and "theassisting ofanother person to terminalgs or her
life" - nor of the range of argumerdgainst enacting the Andre\Bdl that arebased in the
uncertainty ofthese terms and phrases. The Senate Committee Report's focus on
"intentionalkilling” and its possible meanings unacceptaialsrows the focus of the Senate
Committee's discussions tife legal problemghat could resulfrom passinghe Andrews
Bill.

» Paragraph 1.5 of the Sen&emmitteeReport concedes that tAendrewsBill "does not
define the terminology it uses.” It declines©iowever, toclearly state thatthis lack of
definition is problematic.Indeed, the Senate Committee goes of its way todraw the
Senate's attention to a statement byGéoffrey Dabb othe Criminal Law Division of the
Attorney-General's Department, to teiect that "theBill showedall the signs of being
drafted with ahigh degree of professional competence, ataick the rightbalance
betweensimplicity and complexity® This statement isiot consistent with the general
thrust andeffect ofthelegal analysigpresented to the Senate Committee by Mr Dabb. The
Senate Committee Report's referencehis rather anomalous statement from Babb's
evidence indicatethat the Senat€ommittee went to some lengths to shigld Andrews
Bill and its drafter from criticism.

Paragraph 10.13 of the Senate Committee Report.



The downplaying irthe Senate CommitteReport of thelegal problemghat couldarise
from passinghe AndrewsBill seems astonishing in view tfie totality of theevidence
presented to the Senate Committee. A lgrge of thatevidence - including much of Mr
Dabb's analysis supports the argument that thereagisiderableloubt as to the extent to
which the AndrewsBill would remove the Territoriesegislative power overmedical
decisions athe end ofiife. Strongarguments were presentdtht theAndrewsBill may
take away more than the Territories' power to pass laws along the linesdiltAet.

» These arguments indicateat theAndrewsBill may alsotake awaythe Territories' power
to pass at least four other kinds of laws:

1. Refusal of medical treatment legislation.

The Northern Territory and thiustralian Capital Territorgaswell asVictoria andSouth
Australia) have legislation recognisitige right of a competent adult to refuse unwanted
medical treatment in advance, even if the refusal will lead to the patient'sdeath.

If the AndrewsBill did removethe power to pasthis kind of law,the Territories would
not beable to improve theipresent statutoryegimes by amending or replacing their
currentrefusal of medicatreatmentlegislation. It is also possibkmat theAndrewsBill
would actuallyinvalidatepart orall of this currentlegislation. This invalidation might even
have retrospective effect.

The lawyers who expressed opinions on these questions to the Senate Committee disagreed
strongly as to thdikely impact ofthe AndrewsBill on the Territoriesrefusal ofmedical
treatmentlegislation and on theipower to make such laws. No particular argument
offered by these lawyers can be said to represent the correct view or final answer.

2. Legislation that clarifies the legal situation where a patient's death is
hastened by the administration of pain killing drugs

Again, the lawyers who expressed opinions on this matter to the Senate Cowtiffettee
strongly - both on what is tHegal situation (inthe Territories an@lsewhere in Australia)
where a patient's death is hastened byattrainistration of pairkiling drugs, and on the
impact of the Andrews Bill on the Territories' power to enact legislatemifying thatlegal
Seaton. No particular argument offered by thieseyers can be said tcepresent the
correct view or final answer.

Overall, thesdegal opinions revealethat there iurrently agreatdeal of uncertainty in
Australia about whether onot - and, if so, exactly when - it is legafor doctors to
administer pain-relievingrugs in doses large enough to hastesuféering patient'sleath.

22 In the Northern Territory, the relevaegislation isthe Natural Death ActL988 (NT)
and in the ACT it is th#edical Treatment Ac994 (ACT). The SoutAustralian legislation
is theConsent to Medical Treatment and Palliative Care 2895 (SA) and théegislation in
Victoria is theMedical Treatment Act988 (Vic).



Evidence befordhe Senate Committee alsadicatedthat thelegal position of nurses
involved inthe care of such a patientparticularly unclear. The evidence also indicated
that the law on this matter may vary between different Australian States and Territories.

Thelegal opinions received e Senate Committee dinis matter point tahe following
key questions, none of which are adequately discussed in the Senate Committee Report:

Exactly what doesthe philosophical doctrine of "double effect"allow a doctor to
do when a dying patient is suffering?

The doctrine of double effect was repeatedly referred to in arguments tiefd@enate
Committeeaboutwhen adoctor may justifiablyadminister pairkilling drugs thahasten
a patient's death. There wesnsiderable confusion, however, aset@ctly what any
given commentator meant when he or she referred to that doctrine.

The Senate Committee Report offers the following definition of "double effect":

... the administration of drugs (eg large doses of opioids) with the intention of
relieving pain, but foreseeing that this might hasten death even though the hastening of
death is not actually intendéd.

This definition is extremely unhelpful. It is completely unclear whermoator
administering suchlirugs can besaid to possess "the intention refieving pain" and
when hastening of death can $md to be "actually intended" blye doctor. Does the
doctor'sintention to relieve pain have to bee doctor'soleintention for the doctor to
be ethicallyprotected bythis doctrine, or is it enougthat pain reliefwas the doctor's
primary or dominantintention? Is a doctor ethicalpyrotected if he oshe administers
the drugs knowinghat this will probably hasten death, rather than simfilyeseeing
that thismighthasten deat@ To be said tactually intend the patient's death, must the
doctorwish foror desirethat death?

Further doubt is introduced by tHack of clarity as to whether a docterho is
competently administering modeipelliative care can ever hasten a patient's death
without "actually intending” that death. The Senate Commnirggort does nagxplore
this important question.

Is the philosophical doctrine of double effect part of the Australian common law?

The double effect doctrine originates in Roman Catholic theology. niitignethically
uncontroversial doctrine. It thereforenst self-evidentthat thedouble effect doctrine
should form part of thecommon law of Australia in relation to situations where a
patient's death is hastened by #uministration of pain relievingrugs. These points
were not explored in the Senate Committee Report.

23

See definitions provided in Preface to the Senate Committee Report.



Nor is it clear whether amot this doctrinedoesrepresent the position abmmon law in
Australia. Englishcase law establishabat a doctor vii be immune from criminal
liability if his or her primary intention irnthese circumstances can be characterised as an
intention to relieve pairrather than an intention to hasten déathThis English legal
position seems toest atleast partly on thehilosophicaldoctrine of double effect. Due

to theabsence of Australian case law, however, it is far from clear whigghEnglish
position also represents the common law position in Australia.

- If the double effect doctrine is part of the common law of Australia, is itherefore
also part of the criminal law of the Northern Territory?

The criminal law ofthe Northern Territory i€odified. Arguably thidimits or even
excludes doctrines armtinciples hat form part of theommon law. Even ifhe double
effect doctrine is part of theommon law of Australistherefore, itmaynot form part of

the criminal law inthe Northern Territory. The Senate Committee heard opposing
arguments on this question.

The Senate Committdeeportseems to assumwejthout justification, that thedouble
effect doctrine (whatevahat may be) doesform part of thecommon law of Australia,
and that problems attendinghe uncertaintyabout thelegal impact of enacting the
AndrewsBill will simply disappear if on@ssumeshat this common law applies in the
Northern Territory. The Senate Committee's argumentoagh confusing and
unconvincing:

... at the risk of oversimplification, the effect of uncertainty about Territory powers to
legislate is to allow the (admittedly somewhat uncertain) common law principles to
prevail, either directly or by using them to assist in interpreting criminal statutes.
This might be thought acceptable given that New South Wales and Tasmania, for
example, continue to operate with these principles.

3. Legislation specifying when a doctor may lawfwilghdraw or withhold
life-sustaining medical treatment from an incompetent patighg has
not specified his or her wishes in advance.

There is no Australian cagawv determining when a doctanay withdraw or withholdife-
sustainingtreatment -ncluding artificial hydratiorand nutrition - from such a patient. It
can be arguethat passage of th&ndrewsBill would remove the Territoriegower to

24 R v. (Bodkin) Adamd 957] Crim LR 365R v. Cox(1992) BMLR38. For a cticism
of the English common law position, see I. Kennddy Quality of Mercy: Patients, Doctors
and Dying Upjohn Lecture, Royal Society of Medicine, London, April 1994.

Paragraph 4.40 of the Senate Committee Report.



enact legislation specifyingthe circumstances undewxhich such treatment may be
withdrawn or withheld® The Senate Committee Report does not address this argument.

4. Legislation exempting from criminal penalty, or providing for more
lenient treatment of, the friends or family of a dying patembend that
patient's life for genuinely compassionate motives.

It can be arguethat theAndrewsBill would remove the Territoriepower to enacthis
kind of legislativereform, on thebasisthatsuch reform can be seen as havimgeffect of
permitting "mercy kiling.">”  The Senate CommitteReport does notaddressthis
argument.

There are mumber of "savings clauses"time AndrewsBill which purport topreserve the
Territories' power to pass at least the fived of these categories tdws?® It is extremely
unclear whether onot thesavings clauses dpreserve those aspects of the Territories'
lawmakingpower. Thesavings clauses alsse terms and phrastsat areundefined and
the legal meaning of which iancertain. Againthe legal opinions on this matter received
by the Senate Committee revealed nothing approaching consensus legatheffect to
thesesavings clauses. Again, no particular argument offerethdse lawyers can tsaid

to represent the correct view or final answer.

Many aspects of théustralian law relating to medical decisionsthé end oflife are
already uncertain. This is acknowledgedpatagraph 4.19 of the SenaBmmmittee
Report. Australian legislators generally hashown great reluctance to enaetw laws to
clarify the respective rights amdsponsibilities of dyingpatients, theifamily members and
their doctors. Théailure ofthe relevant authorities to enforegisting laws has increased
the doubt as t@xactly when andhow a doctor - or othersaring forthe patient - may
lawfully hasten a patient's death.

Theselegal doubts do not creatproblems for legislators daw enforcers: byavoiding
these "hard questions”, tidficult process ofrriving at legalanswers to those questions
can be neatly avoidedNor do theselegal doubts creat@roblems fordoctors who are
happy to make decisiomHout howand when their patients should die, regardless of what
the law might sayabout the matterand withoutanyone else scrutinisintposedecisions.

SeeEuthanasia Laws Bill 1996 - Bills Digest No 45 1996-B&partment of the

Parliamentary Library, 1996.

Ibid.

See paragraph 1.3 of the Senate Committee Report.



Theselegal doubts do,however, create enormous practigabblems for:doctors who
would like to manage their patientlyling processopenly and honestlyjoctors whawvould
like to bemore confidenthattheir behaviour i;mot evertechnicallycriminal; patients who
would like to havemore control over théime and manner of theown death; and those
family members or close friends thfe patient who would like to knowhen their opinions
and wishes should be considered or followed. $bapate Committee Report's statement
that the currenthigh degree of uncertainty in this arealafv .. apparently causeso
practical problem¥® therefore seems both ill-considered and somewhabffensive.
Interestingly, the Senate Committeeportrelies on thierroneous statement imply that
the increasedegal uncertaintyntroduced by the passage of the Andrdils would not
alter this "problem free" situation, and thugriter that passage of thendrewsBill would
be acceptabl¥.

The additionallegal uncertaintythat passage of thAndrews Bill would cause in the
Territories would behighly undesirable. The resulting uncertainty as to what kind of
legislationthe Territories would retain the power to pass, awhich of the Territories'
currentlaws might be invalidand as to exactlgow thelaw permitsdoctors tomanage the
dying process, could exacerbate fireblems and stresstxing many dyingatients, their
doctors and their loved ones.

This legaldoubt could result iexpensivecourtcases tdest the scope of tHegal changes
effected by the AndrewBill. These wouldlarify thelegal position, butonly slowlyand in
a piecemeal fashion.

The Senate CommittdReportimplies hat theFederal Parliament would thetep into the
breach and enact appropridegislation for the Territories, todispel the doubts and
problems that the Andrews Bill threatens to bring to the Territories' laws regutsaigal
decisions athe end oflife.>* It is naive to assumthat theFederal Parliament would
assumethe responsibility of making legislativestatements on some of the most
controversial aspects of the doctor-patietationship. Furthethe prospect oeaving an
on-goingresponsibility of this kind witithe Commonwealth raises, and increases force
of, anumber ofthe constitutional arguments against the AndrBiisthat werediscussed
above (in section 3.4 of this alternative report).

3.7 Comment on paragraphs 9.10 - 9.12:

Paragraph 9.1fghtly concedes that thHaw relating tothe meaning(s) of "intentionailling"”

is "complex and technical." Having recognised this impoffact; thesame paragrapfoes
on to affirmthe misleading oversimplification of thsrea oflaw that is provided in Chapter 4
of the Senate Committee Report.

Paragraph 4.37 of the Senate Committee Report, emphasis added.

Paragraph 4.37 of the Senate Committee Report.

Paragraphs 4.42 and 4.44 of the Senate Committee Report.



Paragraph 9.10 states tloaly "two views" onthe meaning of "intentionakilling” emerged

from the legal arguments presented to the Senate Committee during the coursa@diiis

In a sense this isue, becauseonly two views onthe meaning of "intentionakilling” were

given serious attention bthe onlytwo legal commentatorsvhose responses to submissions
made by other parties were actively and repeatedly sought by the Senate Comitidse

two commentators were Mr Joseph Santamaria QC of (eon Chambers, Melbourne,

and Mr Geoffrey Dabb ofhe Criminal Law Division of the Attorney-General's Department,
Canberra. Mr Santamaria QC presented no fewer than three \wuligrssions tohe Senate
Committee, the last of these (dated 27/2/8&arly inresponse to apecific invitation to do

so fromthe Senate Committee. The Senate Committedralged him to give oral evidence.
Similarly, Mr Dabb presentetivo written Briefing Notes to the Senate Comte#, and was
invited to give oral evidence and supplementary written information resulting frioat
evidence. It is hardly surprisintherefore, thabnly two views "emerged" oithe meaning of
"intentional killing", as neither of the two legal commentators who were permitted to remain in
the debate consideramyother than theso-called "narrow" and "broad/lews of intention to

be plausible. Both commentators rejected a third view of intention that Mr Dabb characterised
as the "extremely broad view" and neither commentator explored other possible views.

It is likely that there are more thawo plausibleinterpretations of théegal meaning of
"intentional killing." There iscertainly a wider range of opinion relating ttee "two views"
that were debated by Mdabb and Mr Santamari@C. It is alsdlikely that thesdifferent
ways of analysinghe legal meaning of "intentiondkilling” would have been raised, and
properly explored, had the Senate Committee made equally vigorous efforts to seek the further
opinions ofotherlawyerswho hadmade submissions the Senate Committee relevanthe
qguestion. These lawyers included: Mom PaulingQC, Mr Gary Humphies, Mr ReXVild
QC, Mr David Bennett QC, Mr Tom Hughes QC, Dr Margaret Otlowski, MiKatg¢zewski,
Ms Natasha Cica, MMichael Eburn and Ms Me@Vallace. A number ofheseindividuals
should have beeformally offered right of reply tahe criticisms of theirinitial submissions
that are contained in the supplementary opinions of Mr Santamaria QC in particular.

The Senate Committee seems to have been too impressed by the volume and complexity of the
arguments forwarded by Mr Dabb and Mr Santam&ia. Both Mr Dabb's and Mr
Santamaria's arguments contain faults and inconsistencies. The arguments made by Mr
Santamaria QC in particular reveal some basic misunderstandings Australian law governing the
doctor-patient relationship, including the assumption that Australian courts would develop that
law in accordance with English legal principles that are more paternalistic, and more protective
of the medical profession, than the legal principles recently developed by Australian judges.

The bulk ofthe Senate Committee Reportiscussion of theskegal issues comprises an

account of theDabb/Santamaria debagbout themeaning of “intentionakiling."** That
discussion therefore is inappropriately narrow in focus.

3.8 Comment on paragraph 9.13:

% See Chapter 4 of the Senate Committee Report.



This paragraph refers to a comment extracted fronietip@ analysipresented to the Senate
Committee by Mr Dabb othe Attorney-General's Department. The commeobrrectly
implies that the totality of MrDabb's analysisvould support passage of tedrews Bill.
This is an inappropriate inference. The probity of this reference tath&r anomalous
comment has been questioned above.

3.9 Comment on paragraphs 9.14 - 9.15:

These paragraphs of the Senate CommifRsport refer to attitudes in"Aboriginal
communities” towards the Andrews Bill and fR&l Act.

The Senate Committee fails to make a number of important points in these paragraphs. First, it
fails to acknowledge that, even though submissions to the Senate Committee from a number of
Aboriginal communities inthe Territory opposed th&TIl Act there can be naingle
"Aboriginal view" onthe matters raised liliatlegislation and byhe AndrewsBill. There are
important differences in religious and cultural perspective between difféseotiginal
communities in Australia. There are also importamkifferences in personal perspective on
these matters amongst the approximately 265 000 Australians who are Aboriginal. The Senate
Committee didnhot consult people from thiill range ofAboriginal communities within, and
outside, the Northern Territory. did not consultAboriginal people fromthe full range of
personal perspectives on the issue of voluntary euthanasia.

Second, the Senate Commitfeés to acknowledge in these paragraphs theewitably will
be inconsistencies, and possibly conflict, betwibervalues and rules dhe mainstream legal
culture in Australia andhe values and rules of traditional Aboriginal lawMany other
Australian laws conflict wittaspects of traditionahboriginal law. Rather thardwelling on
the fact thatsuch inconsistenciesnay well exist betweenthe RTI Act and traditional
Aboriginal laws andraditions, the Senate Committ®=portshould have explored ways in
which such inconsistencies could be minimised to ensure respect for both legal cultures.

3.10 Comment on paragraph 9.16 - 9.17:

The Senate CommitteReportgivesthe overall impressiorthat it supports thgiew that the
continuing existence dhe RTI Actwill threaten thenealth andives of Aboriginal Australians
in the Northern Territory. Paragraph 9.16 refers to this threat as a "major concern.”

These paragraphs of the Senate CommReportdownplaythe empirical evidence on this
matter presented by the Northern Territory government. The Senate ComReteet

instead seems to favouhe personal andgpeculative opinions presented tioe Senate
Committee on this issue by a number of individuals who oppod®TthAct.

There is no doubt thaAboriginal Australians have suffered, and continue to suffem
"mistrust of and alienation fronthe health services provided by mainstream sociéty."




Equally there is no doubt thathis has had a disastrous impact on their mortality and
morbidity. This is asource ofnational shame and Australia mugke steps tamprove this
situation. Mere passage of the AndreBils would do nothing to improvehe health situation

of Aboriginal Australians.

3.11 Comment on paragraph 9.18:

Paragraph 9.17 refers to the evidence given to the Senate Committe€ChypsMackinolty.
The Senate Committee appears to hgiven greatweight tohis views. Whilstthereseems
little doubt that theopinions expressed by Mr Mackinolty the Senate Committee were
genuinelyand strongly held bizim, the factremainsthattheyare the personalpinions of one
non-Aboriginal person.

Different opinions onthe impact ofthe RTI Actwere expressed bgther non-Aboriginal
witnesses who gavevidence tothe Senate Committeg@yincipally Ms Dawn Lawrie (the
Northern Territory's Anti-Discrimination Commissioner) and ®Gheed Lovegrove (a former
senior Northern Territorypublic servant with experience idboriginal affairs)/ The Senate
Committee appears to have given insufficient weight to the evidence of these witnesses.

The following quotes from the oralvedence given by Ms Lawrie &he Darwin hearings
should be noted:

Aboriginal people are no different from any other group of people; they are just as able to
make their own minds up once they have received the information ...

I was in an Aboriginal community not so long ago and | was asked the question by some
Aboriginal women, one of whom is a very close friend, 'What is this kill business, what's
that law?' | said, "You mean the euthanasia act." We had a chat and, yes, that is indeed
what she meant. | explained it in fairly straightforward terms, 'Look, this is what it means.'
One of them laughed and said, "You have to be pretty sick, you're going to die anyway,' and
the other one put her arm around me and laughed and said, "You might use it, but | don't
think | would.'

That feeling could be replicated through many communities. My concern is that
Aboriginal people know about it an make an informed decision, and there is absolutely no
reason why neither of those things should hapgpen.

At the Darwin hearings, Ms HeleMorris, Council President oDaguragu Community
Government Council ithe Northern Territory gave tHellowing answers to questiorigom
Senator Tambling:

33 Oral evidence of Father Frank Brenn&gnate Proof Hansardsriday 14 February

1997, p 207.
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Senator Tambling: | appreciate what you are saying for your community. But if | choose to die in

my home here in Darwin, because | am very, very sick, and | want to die at my
home or at the hospital but | am so sick that | want to give myself the needle ..
do you have any feeling about my decision? Is that my business? How do you
feel about that? | respect your decision in your community but how do you feel
about my decision?

Ms Morris: | think that is your right, if you want to make up your own mind.

Senator Tambling: That is important, Helen, because for me to do that, for me to be able to say, 'I'm

finished' and that is what | want to do in my place, | need the law. | need the
euthanasia law, otherwise it is against the law, it is illegal. But it is a matter of
respect on both sides.

Ms Morris: | agree with thaf.

The pivotal vote in support of tH&TI Actwas cast by the late MWes Lanhupuy, a respected
leader in theAboriginal community and Membeior Arnhem. Mr Lanhupuy made the
following comments inthe Northern TerritoryLegislative Assemblyabout the proposal to
enact theRTI Act:

Like the Chief Minister, | have had close personal experience of terminal illness and | can
express a personal view as to its effects and what is involve in that traumatic period when seeing
someone undergoing a very hard time in their life and facing a tragic end.

When the member for Fannie Bay introduced the bill, someone commented that it would not be in
the interests of Aboriginal people because they are too busy trying to live a little longer. That is
true. The statistics indicate that my people are dying at an early age. The infant mortality rate is
high. The World Health Organisation has commented on the poor standards and housing ...

... Having gone to a Christian school, | have practised Christian beliefs. Certainly, my name
indicates the Christian influence in my early days. | am very proud of the fact that that teaching
has given me the ability to be able to express my opinion on matters of religion and culture, and
on behalf of my people. In relation to this issue, the church has been a major voice. Whether
that is right or not is a matter on which members will make a value judgment before voting on
this bill. | heard in the community that some of the churches were telling people that they should
not support the bill basically because of their religious beliefs. No information whatsoever was
given as a reason for that. No information was given whereby people could determine their own
beliefs. That was disappointing. Organisations and the churches have been influential in the
Territory since its pioneering days. It was a matter for the churches themselves to determine
their position in relation to this bill. Given the congregations to which they have access, the
churches had a tool with which to express their views, whether for or against the legislation, and
they utilised that. Whether that best suited themselves or not is something that | cannot fathom.

| expressed my personal views about that to many Aboriginal people in my electorate but, in the
end, it was a decision which they had to make by themselves. After all the debate and
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controversy, | said to people that | hoped that they would be able to give me the right to exercise
my right as an individual. It is not hard to ask for a person's rights as an individual. A man lives
his life, whether for or against the law, and irrespective of whether he has received the rights that
he has demanded or has had a cheerful life or otherwise. When he is about to make his last
request, should we be in a position to deny him that last right which he wants? That is the
guestion which | believe honourable members of this House will have to come to grips with by
themselves, regardless of whether they have decided to support or oppose the bill and be that on
religious or any other grounds.

Mr Speaker, | can assure you that, in the 11 years that | have been in this parliament, this is the
most difficult bill that | have ever had to examine and ponder on. | have had sleepless nights
over it for a whole range of reasons, not the least being my personal feelings toward it because of
the personal tragedy that | mentioned earlier ... It was a very difficult time. | have never had the
opportunity to raise this issue except on the last occasion that | spoke in relation to this
legislation. Based on such considerations, | believe a person should have the right to be able to
determine what they want if they are of sane mind.

Many people in the Northern Territory are against this bill, from Groote Eylandt to Alice
Springs, Finke and Hermannsburg. The people at every Aboriginal outstation that | visited told
me to 'give it away'. They had no interest in it and they asked why would they support this bill.
From what they have heard, their understanding is basically that the law will give authority to the
doctors to give them an injection that will cause them to die. That is the basic information that
they had about this bill ...

| for one would like to see this bill supported ...

3.12 Comment on paragraphs 9.19 - 9.23:

These paragraphs rehearse a number of arguments relatimggeneral moral, ethical and
social issues raised in favour of, and against, voluntary euthanasia.

As discussed at some length abdhe, Senate Committee shouldt haveventured intahis

aspect of the euthanasia debate in this inexpert way. Without wishing to fall into theagame

as the Senate Committee, tfudlowing notesoutline some responses to a number of the
"general moral, ethical and social arguments” agégstisingactive voluntary euthanasia. It

may be useful to read these in conjunction with Chapters 6-8 of the Senate Committee Report.

ARGUMENT 1 - "Sanctity of Life": There is an intrinsic value in human life. This belief
is held by almost everyone wmur society, whether onot these people areeligious. The
sanctity oflife principle properly underpineur society andour laws. Allowing a doctor to
comply with a patient'sequest to bdilled would violate this fundamental principle. It would
do so because it would involve the intentional and premature killing of a human being.

RESPONSE:

* The sanctity ofife is avery important ethical principldyut it is notabsolute. Recognised
exceptions to this principle already exist. These exceptionsvaneee thesanctity oflife



principle conflicts withother importanethical principles which we apply to decisions about
how we should live.

» Theseotherprinciples includeespect for thendividual'sright to choose how tave his or
her ownlife in accordance witlhnis orher own personalalues. Sometimes this is called the
right to self-determination ahe right to autonomy. Thiaw stronglyprotectsthis right as
central to ensuring respect for the dignity and liberty of the individual.

* In themedical contextthe law already recognisesampetent adult patient's right to refuse
any kind of medicatreatment, even if death witlertainly result from this refusal. lhis
situation thendividual'sright to self-determination defedtse sanctity oflife principle. This
right to refuse life-sustaininedicaltreatment was described inleading Englishcase as
follows:

Every adult has the right and capacity to decide whether to accept or to refuse medical
treatment. This is so even if refusing treatment may risk permanent injury to health or
even lead to premature death. It matters not whether the reasons for making the choice
are rational, irrational, unknown or even non-existent. The patient's right to self-
determination will outweigh the very strong public interest in upholding the concept that
all human life is sacred and that it should be preserved if at all possible.

* The law should recognise active voluntary euthanasiareher situation where the
individual'sright to self-determination is given prioritywer thesanctity oflife principle. It
should do this because decidingw todie isone of the mosintimate and personal choices
that a persomill ever make. It is a choidhat iscentral to personal dignity, autonomy and
liberty. In the words of the Supreme Court of the United States of America:

At the heart of liberty is the right wefine one's own concept of existence, of meaning,
of the universe, and of the mystery of human life. Behlbfsutthese matters could not
define the attributes of personhood were they formed under compulsion of the State.

ARGUMENT 2 - "The Community Trumps the Individual"Althoughindividuals

in a liberaldemocratic society havibe right tomake choices in accordance with their own
values, theymay only do so iftheir decisions willnot harm others. Allowing doctors to
accede to their patients' requests for active voluntary euthanasia mavaidwider society.
Accordingly,theindividual does notave a "right to die"Rather, thendividual has a duty to
prioritise the greater good of society over his or her personal wishes and beliefs on this issue.

RESPONSE

» Legalising active voluntary euthanasia would benefit, rather than harm, the wider Australian
community.

* It would do this by ensuring greater respect for the following important societal values:

1. Respect for the beliefs and values of other Australians.



Australians come from greatvariety of cultural, religious and personal backgrounds.
Individual Australians have very different, aoffenvery strongly heldpeliefsabout what
giveslife (and deathyignity and meaning-Tolerance and respect for thadiferent belief
systems demandbat Australians be givemoresay in choosingnow andwhen theywill

die, in accordance with their own personal beliefs and understanding of their own lives.

2. Compassion for the suffering of other Australians.

It is an unpleasant fact that there are situatwimsn little or nothing can be doneredieve
a terminally ill patient's suffering. That suffering may involve physicalpain, mental
suffering and/or "spiritual” sufferingssociated with the patienteyminal illness. Irthese
situations it isnhumane tdorce a person to enduseffering of a kind theyare no longer
willing or able to bear.

3. Equality of Australians' access to appropriate medical care

Some Australians currently do have access to active voluntary euthanasia. Othets do
Whether omot they have such access dependshenattitude of thenedical professionals
responsibldor their care. Legalising active voluntary euthanaswuld enabledoctors to

be less secretivabouttheir position on this issue. This woudthable patients tohoose
doctors whos@iewsabouteuthanasia best correspond to theinpand toreceivemedical
care most appropriate to their personal needs.

ARGUMENT 3 - " The Slippery Slope": If we legalise active voluntary euthanasia,
this inevitablywill lead to a situation where patiemt® killed without - or even against - their
explicit andcompetent request. No safeguards could pretremthappening if weook the
initial step ofallowing doctors tocomply with their patients'equests to bkilled. Eventually
we wouldslide tothe bottom ofthis "slippery slope” and end up withe kind of practices
tolerated in Nazi Germany. The situation in the Netherlands is heading in this direction.

RESPONSE:

* There is no evidence tsuggest thathangingthe law, toallow doctors tosatisfy the
requests of competent adult patients tokiled, will increasethe incidence at which
patients are killed in the absence of such a request.

* There is evidence, howevethat the currentegal prohibition in Australia on active
voluntary euthanasidoes noteffectively prevent doctors fronpractising active voluntary
euthanasia. Thenly empiricalresearch on end-of-lifenedical decisionshat has been
conducted in Australitndicatesthat 1.8 % of deaths itnis country(around 2 30@ach
year) are the result of active voluntary euthanasia.

» The same research suggests that Australian medical practice has to some extent already "slid
down theslippery slope"despite the currenfiegal prohibition ondoctors killing their
patients. The research indicatbat 3.5 % of deaths ithis country(around 4 40@ach



year)involve a doctor administerindrugs with theexplicit intention of endinghe patient's
life, without a concurrent explicit request by the patient.

» Although not strictly legal, in the Netherlands active voluntary euthanasia is an accepted and
openly discussegart of medicalpractice. Despite the mofpermissive"approach in the
Netherlands to regulating active voluntary euthanasiarateeofintentional ending ofife
without anexplicit request fom the patient isignificantlylower in the Netherlands than in
Australia. Empiricakresearch from the Netherlanoglicatesthat only 0.7 % of deaths in
that country involve the ending of life without the patient's explicit request (compared to 3.5
% of Australian deatt). Between 1990 and 1995 thember of such cases decreased in
the Netherlands.

* There is a need for continuirgmpirical research to be conducted end-of-life medical
decisionspoth inAustralia and oversead his research is needed to monitor exactly where
current Australian medicalpractice is positioned on thislippery slope” relative to the
medicalpractice in other countriesThis research is also needed to determine whether the
Australian legal prohibitions on active voluntary euthanestpulate the practice more (or
less) effectivelythan the regulatory approaches to active voluntary euthanasithen
countries.

* Invoking the spectre of Nafbermany provides a useful remindleat thekey tothe debate
about euthanasia is thevord "voluntary." Terminating someonelge at his or her
persistent.explicit andcompetent request is fandamentally different thing fronkilling
someone without such a request. The foremrancesespect for thelignity and value of
the individual and for his or her rights; the latter destroys it.

ARGUMENT 4 - "Euthanasia vs Palliative Care" Patients  would
notask for euthanasia if they received adeqpatkative care. High standardoalliative care
can relievethe suffering of allpatients. Patients who ask to kiked arereally asking for
better palliativecare. Legalising euthanasiaould jeopardise théunding, and hence the
availability, of palliative care services in Australia.

RESPONSE:

» Even the moshighly skilled, well-funded and caring palliatieare teams cannot meet the
needs of all patients.

» There is a small percentage of patients whose excruciating physical pain cannot be reduced
to levelsthat areacceptable to the patienBometimes these casa® referred to as "hard
deaths". In these cases tbaly way of controllingthe patient's agonynay be to
administer sufficient morphine to inducema,which hastensleath. There currently is a
debate in Australia about whether this practideoh ethical and lawful. Mst opponents
of active voluntary euthanasia refuse to conctde theremay be ethical andlegal
problems with this practice. Thepprove of this practice because they characterise the
doctor's"intention” in this situation as an intention to relieve paither than amitention



to cause deathTheyapprove of this practice regardless of whetherpatienhas asked
for or consented to thisourse of action: the patientisshesare of secondary importance
to the doctors' decisions about pain management.

* There is a larger percentage of patients wipbgaical pain isnore manageabléut who
nonetheless reach a point where their needs cannot best be padliaiye care. This is
because thealliative care team cannot reduce the patiemigntal, emotional or spiritual
suffering to levelghat areacceptable to the patienSometimes thisnay occur because
the patient's personal belief system is@dswith thevalues underpinninthe careoffered
by the palliative care team.

» Palliative care and active voluntary euthanasia should be separa®f acontinuum of
possible treatment options rather than asutually exclusivealternatives. Suffering
patients shoulahot beoffered "palliativecare or euthanasia"They should be provided
with properinformation aboutall the different ways in which theiparticular suffering
might be managed. They should be allowedhoose active voluntary euthanasia if and
when palliative care does not meet their personal needs.

» Suffering patientannot make real choicesbouttheir medical treatmentunlessgood
quality palliativecare serviceare availablethroughoutAustralia. Regardless of whether
active voluntary euthanasia is legalised, both FederaBsggovernments have a clear
obligation to ensure more resources are devoted to research, training and service provision
in the palliative care area.

ARGUMENT 5 - "The Law Should Leave End-of-Life Decisions to

Doctors:  The law is a blunt instrumenthat has no place athe bedside of a dying
patient. Doctors are in the bgsisition to assess the appropriatedical management of
suffering patients. The currenegal regimeworks well and protects both doctors and
patients. Further, legalising active voluntary euthanasia would result in a fundamental change
in medicalethics. Doctorswould be pressured to become "executioners” instead of people
devoted solely to saving life and healing.

RESPONSE

* The law currently regulatemany aspects of the doctor-patierglationship. Thidegal
regulation clarifies the respective rights and responsibilities of patients atmtsiottalso
establishes enforceablainimum standards of treatment tehich all Australians are
entitted. The law can do this with sensitivity to, and respect for, both the
professionalism of doctors and the rights and expectations of patients.

* Every Australian will die, andhost of us will receivenedicalcarewhile wearedying. It
therefore is particularlgppropriate andesirablefor thelaw to regulate thisspect of the
doctor-patientelationship. Both doctorsand patients are entitled to know winady or
may not be done during the dying process.



» Doctors arespeciallytrained anduniquely qualified to asses$inical situations and carry
out medicaltreatment. They are notspeciallytrained, noruniquely qualified, to make
decisions about the quality of amividual patient'dife or decisionsabout what manner of
death is most appropriate for that patient. The people who shwakd thesealecisions
are patientshemselves, after they have received appropadiece and assistance from
their doctors and other carers.

» The currentegal regimedoes not workvell. It is characterised by hypocrisy. Although
the law purports toforbid active voluntary euthanasia completely, sotoetors are
prepared to assist some patients who regiestkind of assistance. Research indicates
that 1.8 % of deaths itinis country(around 2 300 each year) are the resulaaive
voluntary euthanasia: treministration ofdrugs with theexplicit intention of ending the
patient'slife, at the patient's requestDoctors whocarry out active voluntary euthanasia
are not prosecuted, even though the forbids this behaviour and considers it to be
murder.

* The currentlegal regime is alse@haracterised by uncertainty. There currently is an
unresolved debate in Austrakdout whether onot it islegal for doctors toadminister
pain-relievingdrugs in doses large enough to hastenféering patient'sleath. Thdegal
position of nurses involved in the care of such a patient is particularly unclear.

» Legalising active voluntary euthanasiauld notimpose a fundamental changemedical
ethics upon doctors. It would instead brihg law into line withthe change irmedical
ethicsthathasoccurred inAustraliaover the pastwo decades: the change from thic
of paternalism("doctor knows best") to amthic that shows more respect for the
individual rights of patients and envisagds doctor-patientelationship as more of a
partnership. Thaethical change has already been reflecteanany aspects of the
Australian law regulating the doctor-patient relationship.

» Legalising active voluntary euthanasvauld not placedoctors undeany legal or ethical
obligation tokill patients in contravention of their personal mdaliefs. Participating in
active voluntary euthanasia would be entirely voluntary for doctors as well as for patients.

* Helping patients die imccordance with thewishes is consistent witthe basic ethical
principles underlying good medicpfactice. A deotor whoagrees to a patient's request
for euthanasia can be seen as a cameglical practitioner, acting with respect for the
patient, andnanaginghe patient's death inv@ay that responds to thiedividual patient's
wishes and needs.

ARGUMENT 6 - "People Would Be Pressured Into 'Choosing' Death"if

active voluntary euthanasia wadegal option, vulnerable peoplevould be pressured into
choosing to die. They would h@essured by doctors, by their relatives, and by their own
feelingsthat they are an unwanted burden on society and on their loved ones. People who
habitually placethe interests of others above their owrespecially women would be
particularly at risk. Legalising active voluntary euthanasia alould provide society with a
good excuse to reduapending on healthare,including palliativecare andspecial health

care services fahe elderly andothervulnerablegroups. We would increasingly see patients



who wished to pursuealliative care (and othetexpensive" alternatives to euthanasia) as
selfish consumers of scare health care resources to which they are not entitled

RESPONSE

» Active euthanasia shoutthly be legaliseghursuant to thenformed and voluntary decision
of a competent adult.

» All competent adults includingthose who aréerminallyill - have the right andability to
make decisionsibout how tdead theirown lives. This includeshe right andability to
decide to follow a course that other people consider to be "wrong" and would never choose
for themselves. The fact that an individual is choosing somethagther peopléink is
wrong does nomeanthat theindividual is incapable of making his tker owndecisions.
Nor does itmeanthat theindividual has been pressured into choosing sometthiaghe or
shedoes notreally want. Nor does itmeanthat theindividual has made this choice in
ignorance of the consequences of his or her decision.

» Dying peoplewill not makethe decision to askor active voluntary euthanasia'isplendid
isolation" from other people. They will not make the decisionwithout considering its
implicationsfor their families and other loved ones. Peopletdecisionsabout how and
when to die inevitably will be influenced lifieir attachments to and concerns doher
people. These attachments and concerns, however, will be as complicated and unique as
theindividual himself orherself. Sometimes theyill influence an individual tachoose to
die; sometimes they illvinfluence an individual tochoose tdive. The final decision of
whether tolive or die, however,ultimately lieswith the competenindividual who has
considered who and what is important to him or her.

* It is insulting to assert thatindividual women or individual members of anyther
"oppressed” group isociety cannot make theawn decisions and choicesboutdifficult
matters. Markingut some adult Australians ascapable of making decisions ethically
or sociallycontroversial topics sets a worrying preceRtr example, it pavethe way for
denying that women have the right to choose to terminate a pregnancy, ogcémve
treatment foinfertility, or to participate in drugrials orothermedicalresearch.This kind
of approach is also problematic becauseditides Australians into oversimplified
categories. It assumésatevery individualwho is a member of a social grobpsall the
characteristics and vulnerabilities, or imputed characteristics and vulnerabilitiéisatof

group.

» Legalising active voluntary euthanasia can be a way of empowadividual members of
"oppressed” of'vulnerable"groups. Byremovingthe need for doctors to Isecretive
abouttheir willingness toprovide active voluntary euthanasia, legalisation would ensure
that active voluntary euthanasia @vailable topeople whose personal or professional
connections dmot currently provide them with informaticaboutthis dyingoption. This
would lead more equitable access in Australia to informagibaut different ways of
managing the dying process and to obtaining a doctor's assistance to die.

* Any attempts to restrict the accessabfAustralians tahefull range of health care options
needed for them to kable to make real choicabouttheir health care should lopposed.



There is a particular need to be alert to attemptutepending on healtbare services.
(Australia currently spends a lower percentage of its GDReafth care thamanyother
OECD countries). This need to guard against the worst excesses of ecatamatism in

the health caresector will exist regardless of whether active voluntary euthanasia is
legalised.

3.13 Comment on paragraph 9.24:

This paragraph of the Senate Committeeportrefers to the regulation and practice of
euthanasia in the Netherlands. Neitties paragraphnor thefuller discussion othe Dutch
situation in thanainbody of the Senate Committ&eport ,provides an adequate account of
the regulation omedical decision-making dhe end oflife in the Netherlands. The Senate
Committee Report's account of the Dutch situation, and dadrtipricalresearch conducted in
that country on this issue, contains many misleading inaccuracies.

Similar comments can be madea@spect of theliscussion irthe Senate Committdeeport of
the legal situations andther developments relating to active voluntary euthanasiather
overseas jurisdictions, such as Canada, the United States of America and Switzerland.

The Senate Committee received orablevice on these overseas developments fnalgntwo
overseas witnesses: Dr John Keown (University of Cambridge, United Kingdom) and
Professor Margaresomerville (McGill University, Caada). Bothwitnesses arevell-known
opponents of legalising active voluntary euthanasia.

4. SUMMARY

In summary,the Committee'sanalysis ofthe key issuedails to bethe adequatdasisupon
which conclusiongould besafelymade. The obvious rush get the matter oveand done
with has served neither the Senate nor the public interest well.

| have preparethis alternativaeport,itself inexcusablyrushed, and ndoubtimperfect, as a
counterweight. The overall result is no substitistethe more thoroughgoinmquiry and
consideration which such matters deserve.

37 See N. CicaEuthanasia - the Australiahaw in anlInternational Context: Part 2 -

Active Voluntary Euthanasi®&esearch Paper No 4 1996-97, Department of the Parliamentary
Library, 1996, for adetailed summary ahe relevantaws inthe UnitedKingdom,the USA,
Canada and the Netherlands. Théormation in this ResearcRaper is accurate as at
September 1996.



Bob Brown
Australian Greens Senator for Tasmania



EUTHANASIA LAWS BILL INQUIRY

ADDITIONAL COMMENTS BY THE NORTHERN TERRITORY SENATORS

Whilst the Senate committee received a large number of submissions we are of the
opinion the depth of consideration afforded at public hearings and in its
deliberations in Darwin and Canberra was necessarily limited by time constraints
and the quality of the report is subsequently compromised. The committee has
given inadequate and scant regard to the constitutional and legal implications of the
legislation.

The public forum in Darwin, with over 450 participants, convened by ourselves on
the 23 Jan 1997 has elicited only one substantive quotation as a contribution to the
committee report.

The Report is deficient in a number of vital areas - it fails to adequately address the
fundamental anti-Territories nature of the Euthanasia Laws Bill. It fails to enter a
proper discussion of democratic values and representative government, of the
conventions of Self-Government, of the Northern Territory's progress towards
Statehood, and a recognition of the serious danger posed by making laws which
render the criminal law uncertain.

The Report, in our opinion, fails to adequately assess the significance of the grant of
Self-Government to the Northern Territory in 1978. Prior to this grant, the Territory
was governed by the Commonwealth. Upon that grant, the Northern Territory of
Australia was established as a self-governing body politic in its own right, on
traditional Westminster lines of representative, democratic government. Its powers
were expressly extended to most State-type matters, capable of including that of
voluntary euthanasia. This grant necessarily carried with it the fundamental
conventions of Self-Government which are just as much part of Australian
constitutional fabric as is the text of the Constitution itself. A breach of fundamental
constitutional convention is an unconstitutional act. Any retraction of that grant of
Self-Government, on the Commonwealth Attorney-General's Department's own
opinion, is unthinkable except in the most serious situation such as civil breakdown.
The Report should conclude that if the Euthanasia Laws Bill is enacted, the
Commonwealth Parliament would be acting unconstitutionally.

The Euthanasia Laws Bill would erode the legislative powers and actions of the
elected representatives of Northern Territory people. The Bill, if enacted, would be
anti-democratic.



Further, as that Bill is only directed at Territorians within self-governing territories, it
would be directly discriminating between those Territorians and other Australian
residents.

The Commonwealth Parliament may have the necessary power in section 122 of the
Constitution to legislate to force its will on Territories but the plain fact is that it
should not seek to exercise that power against the will of Territorians where it would
be acting unconstitutionally, undemocratically and in a discriminatory manner.

Unless the constitutional conventions are respected in our Westminster system of
government and democratic principles are upheld, our whole system of government
is under threat. The principles of constitutional democracy are fundamental at all
levels of government and should be respected.

Beyond the considerations of Self-Government, the Report fails to come to grips
with the implications for a grant of Statehood to the Northern Territory, as is
presently proposed. The BiIll, if enacted, may be an impediment to such a grant. It
is extremely unlikely that the Bill could constitutionally continue in force beyond that
grant even if sought to be amended. The Report should say that in the Northern
Territory the Bill will only have a transitional effect pending any grant of Statehood.

The Report clearly indicates the uncertain effect on the wider criminal law if the Bill
is enacted. This was even accepted in the views of Mr Geoffrey Dabb, First
Assistant Secretary, Commonwealth Attorney General's Department, to which the
Report refers. In our opinion, the Report should therefore conclude that in view of
such uncertainty, the Bill should not proceed to enactment. Uncertainty in the law is
never desirable, and this applies particularly to the criminal law, where the liberty of
the citizen is at stake. Additionally it creates uncertainty regarding the scope of the
Territories' power to legislate and hence resolve problems that may arise as a result
of this legislation. This is not acceptable.

The Report is inaccurate in some respects. The case against the Oregon State law
mandated at referendum as Measure 16 was dismissed by a Federal Appeal Court

on 27 February 1997 and the law is now operative. The Rights of the Terminally Ill
Actis therefore not unique.

SENATOR the Hon BOB COLLINS SENATOR the Hon GRANT TAMBLING

SENATORS FOR THE NORTHERN TERRITORY



COMMENTS OF SENATOR COONEY

In the Northern Territory there are people overborne by fearful pain and dreadful disability.
They are suffering from a terminal illness. They are in full possession of their senses. They
want to end their lives; and to do so with expedition and dignity. Their doctors are willing to
help them do so. The Northern Territory Assembly a democratically elected legislature has
passed the Rights of the Terminally ill Act which makes it lawful for them to do so. Should
the Federal Parliament pass legislation which will in effect overrule that statute and make the
act of a medical practitioner in intentionally killing his or her patient a crime. In my view it

should.

Mr John Greenwell appearing as a member of the Canberra Branch of the Voluntary
Euthanasia Society of New South Wales spoke to the Committee. His arguments were cogent
and founded on principle. He proposed that the Community ought take into account and

strike the right balance between three factors in deciding whether to make euthanasia lawful.

These are: compassion, autonomy and the sanctity of life.

Mr Greenwell is right in holding that the issue of whether or not euthanasia ought be made
lawful is one of principle. | agree with him that compassion, autonomy and the sanctity of life
are factors that must be given great weight when Society is resolving the matter. Butin my
view there are other principles which make the legitimisation of euthanasia, at this point of

time in any event, bad public policy.



Given the subject matter of this report it is proper for me to state that | am a practising
Catholic and that this has a powerful effect on my attitude to euthanasia. Itis appropriate for
a legislator to give weight to his or her belief in formulating public policy. The great religions
proclaim principles which have stood the test of time and which over the centuries many
communities and cultures have embraced to their clear benefit. Accordingly it is right for a
parliamentarian to take his or her belief into account when legislating but it should not be a

lone factor.

No parliament should readily legitimise intentional killing. Where the State starts to sanction
the deliberate delivery of death there is unacceptable danger that it will come to condone an

ever widening range of slayings.

The evidence before the Committee shows that the Northern Territory Assembly is the one
Parliament worldwide which has enacted a Right of the Terminally Ill Act or legislation akin to
it. It seems that the ethos of societies around the world has restrained legislatures from
making euthanasia lawful. Given that, is it good public policy to allow an Assembly whose
jurisdiction encompass less that 200,000 people to make a law legitimising intentional killing

which is unique amongst the nations?

Principles of democracy and self determination require the Federal Parliament to give great
weight to the actions of the Northern Territory Assembly. But they must be set in the context

of other principles.



The Northern Territory is part of Australia. The Rights of the Terminally Ill Act affects the
nation as a whole. It influences the ethos, the culture, the attitude of people who live in
various parts of this Country. It is likely to affect those of many who live throughout the

world.

John Donne wrote in 1624 that:

"No man is an island, entire of itself; every man is a piece of the continent, a part of
the main; if a clod be washed away by the sea, Europe is the less, as well as if a
promontory were, as if a manor of thy friends or of thine own were; any man's death
diminishes me, because | am involved in mankind; and therefore never send to know

for whom the bell tolls; it tolls for thee."

There are words which are often quoted and they are often quoted because they are true and

recognised as true.

In the State of Victoria V The Commonwealth of Australia (122 C.L.R. 353) the Chief Justice

Sir Garfield Barwick said:

"l have observed elsewhere that the Constitution does not represent a treaty or union

between sovereign and independent States. It was the result of the will and desire of



the people of all the colonies expressed through referenda to be united in one

Commonwealth with an agreed distribution of governmental power.” (See page 370)

Later his Honour stated:
"Thus though by their union in one Commonwealth, the colonists became Australians,
the territorial boundaries of the former colonies were retained for the purposes of the
distribution of governmental power and function".

(see page 371)

At this point in time were any of the States to enact legislation making euthanasia legal and
were the Commonwealth to hold the power to invalidate them it would be acting in
accordance with good public policy to exercise it. It does not hold that power in respect of
the States but it does in respect of the Territories and can execute good public policy in
respect to them. The ability of the Federal Parliament to act differently in respect of the
Territories and of the States is a consequence of the Constitution and not of the untoward

strategy of the Commonwealth.

Jury's have a constitutional right to return the verdict they consider appropriate. Prosecutors

have the duty to indict only those whom they consider it right and proper to proceed against.

Euthanasia brings relief to people in the extremes of pain. Are doctors who carry out acts
which may appear to be acts of euthanasia convicted? The evidence before the Committee

showed to the contrary. There was little material put before it demonstrating that members of



the medical profession were being tried or convicted for treating people in a way that lead to

their deaths.

Evidence given to the Committee by some witnesses contradicted that given by others.
Opinions put before it were in conflict. While this uncertainty and contention exists it would
be unsafe and against good public policy to allow a law as crucial and as radical as the Rights

of the Terminally Ill Act to continue.



ADDITIONAL COMMENTS

From the referral of this matter to the Committee by the Senate on 7 November 1996 to
February 1997 | held the position of Chairman. On 13 February 1997 | was appointed as a
Parliamentary Secretary by the Government.

Due to the convention that Parliamentary Secretaries do not chair Senate Committees |
resigned as Chairman on 15 February 1996. | have continued as a participating member of the
Committee for this inquiry only as it is considering a Private Member's Bill, rather than a
Government Bill.

In my view the conduct of the inquiry and the process of finalising the report have been in
keeping with the usual practice of the Committee.

SENATOR CHRISTOPHER ELLISON
Senator for Western Australia

5 March 1997



APPENDIX 1

ANALYSIS OF SUBMISSIONS

Number of Submissions received

The Committee received 12,577 submissions. It should be noted that one submission in
favour of euthanasia included a petition with 2,485 signatures.

Source of Submissions

The following table sets out where within Australia submissions came from, and shows
what proportion of the Australian population lives in each State and Territory.

State/Territory | Number of | % of total | % of total Australian
submissions population at 30/6/96
NSW 6,083 48.4% 33.8%
Qld 1,515 12.1% 18.3%
SA 730 5.8% 8.1%
Tas 352 2.8% 2.6%
Vic 1,941 15.5% 24.8%
WA 653 5.2% 9.6%
ACT 289 2.3% 1.7%
NT 992 7.9% 1.0%
Norfolk Is 4 0.032% 0.01%
totals 12,559 100% 100%

In addition, 18 submissions were received from overseas: 1 each from Canada, Finland,
Hong Kong, New Zealand and the USA; 6 from the Netherlands and 7 from the United

Kingdom.

Contents of the submissions

The following table sets out the basic position of those making submissions, as

interpreted by the secretariat.

View expressed in submissions No of Percent of
submissions total

for the Bill and/or opposed to

euthanasia 11,731 93.3%

against the Bill and/or in favour of

euthanasia 804 6.4%

not clear, or other considerations 42 0.3%
totals 12,577 100%

38

All the information in this Appendix isased on data as at 21 February 1997.



The following two tables contain a more detailed breakdown of the attitudes expressed

in the submissions, as interpreted by the secretariat.

MAIN THEME IN SUBMISSIONS OPPOSED TO EUTHANASIA

% of % of total
submissions | submissions
from those received

_ opposed (n=12,577)
Main theme (n — 11,731)
1. morally/ethically wrong, against the
sanctity of life, against ordinary 38% 36%
community perception of right and
wrong
2. open to serious abuse, thin edge of the
wedge, open to mistakes, not enough 26% 24%
safeguards, general fear of euthanasia
3. opposed on religious grounds
16% 15%
4. palliative care works & is the answer,
and/or more funding for palliative care 13% 13%
needed
5. role of doctors, confers too much
power, puts them in invidious positions, 3% 4%
against hippocratic oath
6. opposed to Aboriginal cultural
traditions 1% 1%
totals 100% 93%




4.

MAIN THEME IN SUBMISSIONS IN FAVOUR OF EUTHANASIA

% of % of total
_ submissions submissions
Main theme from those in received
favour (n =804)| (n=12,577)
autonomous right of individual to
choose the manner and timing of death 65.3% 4.17%
territory rights should be respected
20.6% 1.32%
3. compassionate: relief of pain &
suffering 12.6% 0.80%
4. against euthanasia but against Andrews
Bill because of Territory rights 1.0% 0.06%
5. don't want to be a burden on family and
society 0.5% 0.03%
totals 100% 6.4%

Size of the submissions

The following table sets out the size of the submissions. Appendices to submissions

have not been included in the page counts.

No of pages No of Submissions Percent of total
1 10,118 80.4%
2 1,839 14.6%
3 283 2.3%
4 94 0.7%
5 40 0.3%
6-10 80 0.6%
11-20 62 0.5%
more than 20 6] 0.5%
totals 12,577 100%

Form letters as submissions

No separate statistics were collected on whether submissions were unique documents
or were form letters. However, the secretariat estimates that between 600 and 650

form letters were received as submissions.



APPENDIX 2

WITNESSES WHO APPEARED BEFORE THE COMMITTEE

Darwin
24 January 1997

Northern Territory Government:
* Mr Shane Stone, Chief Minister, Northern Territory Government;
» Mr Denis Burke, Member of the Legislative Assembly;
* Mr Michael Reed, Member of the Legislative Assembly;
» Dr Shirley Hendy, Chief Health Officer;
* Mr Graham Nicholson, Senior Crown Counsel; and
* Mr Thomas Pauling, Solicitor-General for the Northern Territory.

Ms Maggie Hickey, Leader of the Opposition
Mr Marshall Perron

Coalition Against Euthanasia:
* Mr Martin Hardie, Legal Adviser;
* Mr Thomas Kiely, Member;
* Mr John McCormack, Member;
» Dr Christopher Wake, Member; and
* Mr Harry Wilson, Member.

Dr Phillip Nitschke

Northern Territory Council of Churches:

* Reverend Father Timothy Brennan, President, Northern Territory Council of
Churches;

* Reverend Doctor Djiniyini Gondarra, Executive Officer, Northern Regional Council
of the Uniting Aboriginal and Islander Christian Congress;

* Mr Stuart McMillan, Community Worker, Northern Regional Council of the
Uniting Aboriginal and Islander Christian Congress; and

* Mrs Didamain Uibo, Anglican Church representative.

NT Voluntary Euthanasia Society Inc:
* Mrs Lynda Cracknell, President
* Mr Andrew Chapman, Vice President



Australian Medical Association - Northern Territory Branch
* Dr Vicki Beaumont, Member;
* Dr Francis Bowden, Member
* Ms Robyn Cabhill, Executive Officer;
» Dr Diane Howard, Member;
* Dr Charles Kilburn, Vice President;
» Dr Sudarshan Selva-Nayagam, Member; and
e Dr Tarun Weeramanthri, Member.

Dr Nitschke - recalled

Mr Thomas C Lovegrove

Ms Dawn Lawrie

Daguragu Community Government Council:
* Mrs Topsy Dodd, Tribal Elder, Council Member;
* Mr Mick Inverway, Tribal Elder, Council Member;
* Ms Helen Morris, Council President;
* Mr Robert Roy, Recreation Officer;

* Ms Kim Muhlen-Schulte, Council Clerk; and
* Mr Roark Muhlen-Schulte, Anthropological Researcher.

Canberra
13 February 1997

Professor Peter Baume and Professor Helga Kuhse
Professor Baume and Professor Kuhse also gave in-camera evidence.

Australian Medical Association:
» Dr Harry Nespolon
» Ms Sarah Hollands
Council of the Australian & New Zealand Society of Palliative Medicine;
* Professor Peter Ravenscroft
» Dr Brian Kelly

Australian Association of Hospice and Palliative Care
* Dr Michael Smith

Mr Chips Mackinolty

Dr John Keown



Royal College of Nursing, Australia
* Ms Elizabeth Percival
* Ms Elizabeth Foley
* Ms Meg Wallace
* Ms Heather Matrtin

Australian Nurses Federation
* Ms Anne Marie Scully

Canberra
14 February 1997

Professor Margaret Somerville
ACT Government:

» Ms Kate Carnell, MLA: Chief Minister

* Mr Gary Humphries MLA: Attorney-General

* Mr Tim Keady: Chief Executive Attorney-General's Department
* Mr Michael Peedom: Chief Solicitor ACT Government

Australian Medical Association - recalled
» Dr Harry Nespolon

Attorney-General’s Department:
* Mr Geoff Dabb, First Assistant Secretary, Criminal Law Division
» Mr Frank Marris, Acting Deputy General Counsel
» Dr Rosalie Balkin, Acting Senior General Counsel, International Law

Father Frank Brennan
Mr George Williams

Euthanasia NO:
* Mr Tony Burke
e Dr Brian Pollard
e Dr Nell Muirden
e Mrs Karin Clark

Voluntary Euthanasia Societies:
* Mr Kep Enderby QC
* Mr Gordon Taylor
* Mr John Greenwell
» Dr David Swanton
* Mrs Rosemary Dewick



Australian Catholic Bishops Conference:
» Most Reverend Barry Hickey, Archbishop of Perth
» Dr Margharita Nicolletti
» Dr Anthony Fisher OP
» Dr Warwick Neville

Coalition of Organisations for Voluntary Euthanasia:
* Ms Pauline Wright — NSW Council of Civil Liberties
» Dr Robert Marr — Doctors Reform Society
* Mr Bruce Meagher — AIDS Council of NSW



APPENDIX 3

"HOSPITAL SERVICES SUPPLIED TO ABORIGINAL
PEOPLE IN THE NT, 1993-96"

A paper provided to the Committee
by the Northern Territory Government at the Committee's hearing,
Darwin, 24 January 1997

NOTE: Documennot included in thisPDF version othe reportbecause it contains graphs
that could not be formatted in the available time.



