Chapter 4


Suggested amendments


Introduction


During the inquiry, the Committee heard evidence and questioned officers of the Australian Electoral Commission about technical aspects of the voting system proposed under the Constitutional Convention (Election) Bill 1997. These matters are reviewed in the following sections of this Chapter.


Possible amendments proposed by the AEC


The Committee was advised that the Government, on the advice of the Australian Electoral Commission, is considering three specific amendments to the Bill. These are as follows:


Automatic Repeal 


Evidence to the inquiry including the submission from the Australian Local Government Association recommended that the Constitutional Convention (Election) Bill 1997 should include a “sunset clause”. �


The AEC noted that the election of delegates to the Constitutional Convention is a one-off event, peculiar to the issue of whether or not Australia should become a republic. In addition, other constitutional issues will not be discussed at the Convention, and the Government will consider how other constitutional issues may be progressed. 


The AEC advised the Committee that it is proposed that the Bill be amended to provide for the automatic repeal of the legislation after two years, in order to avoid the legislation continuing in force after it is no longer required. According to the AEC, the intention is to avoid having a substantive piece of legislation “on the books” when it is no longer of any effect and to avert the need for an extra process to remove it at some future time.


Casual vacancies 


Evidence to the inquiry raised concerns about how casual vacancies will be filled.


The AEC advised that Clause 116 of the Bill provides that causal vacancies are to be filled, in the case of a candidate who was a member of a group, by the first listed of the candidates of that group who was unelected and who is willing to fill the vacancy. Where there are no unelected members of a group able to fill the vacancy, or the elected delegate is not a member of a group, clause 117 provides that the vacancy will be filled in a manner determined by the Chairman of the Convention. The AEC advised that while not expressly provided for, the expectation is that the Chairman of the Convention will consult with the elected delegate or his or her group in deciding how to fill the vacancy.


The AEC advised that it is proposed that the Bill be amended to require that where a delegate resigns from the Convention and there are no unelected members of a group able to fill the vacancy, or the elected delegate was not a member of a group; the Chairman shall invite the retiring member to nominate a person, being a person who unsuccessfully contested the election, to fill the casual vacancy; and the vacancy shall be filled by a person nominated by the retiring delegate.


The AEC also advised that if a delegate dies, or if no such nomination is made, the vacancy will be filled by the Chairman as provided for in clause 117.


Other Amendments


The AEC also advised that a number of other amendments are also under consideration. These include:


providing for a 24 hour period between the closing and the declaration of nominations (clauses 44 and paragraph 58(1)(a));


increasing the time for lodgement of voting tickets after the close of nominations from 24 to 48 hours (subclauses 59(1) and 60(2));


allowing nominations and other events to occur at places other than an office of the Australian Electoral Officer (clause 42);


allowing appeals to be lodged within 14 days from the date of the Electoral Commissioner's certification of the result (clause 147); and 


editorial corrections to certain references.





Recommendation No: 2.


The Committee recommends that the Constitutional Convention (Election) Bill 1997 be amended to provide:


for the automatic repeal of the legislation after two years;


that where a delegate resigns from the Convention and there are no unelected members of a group able to fill the vacancy, or the elected delegate was not a member of a group; the Chairman shall invite the retiring member to nominate a person, being a person who unsuccessfully contested the election, to fill the casual vacancy; and the vacancy shall be filled by a person nominated by the retiring delegate;


a 24 hour period between the closing and the declaration of nominations (clauses 44 and paragraph 58(1)(a));


an increase in the time for lodgement of voting tickets after the close of nominations from 24 to 48 hours (subclauses 59(1) and 60(2));


that nominations and other events occur at places other than an office of the Australian Electoral Officer (clause 42);


that appeals be lodged within 14 days from the date of the Electoral Commissioner's certification of the result (clause 147); and 


editorial corrections to certain references.


Transfer Values


The Bill establishes procedures whereby votes in excess of those needed to give a candidate a quota are transferred to other candidates. The Committee understands that the transfer procedures proposed under the Bill are the same as those that have applied to Senate elections since 1983.


Evidence from the Proportional Representation Society of Australia and the Electoral Reform Society of South Australia criticised these procedures. Their concerns are summarised in Appendix 3.


The Committee understands that similar criticisms about these procedures have been raised from time to time. Indeed, in 1986, the Joint Select Committee on Electoral Reform examined but did not accept the validity of such criticisms.� 


In its evidence to this inquiry, the AEC did not accept the need to amend the Bill to accommodate concerns about transfer values.�


Ballot-Paper


Evidence to the inquiry identified the following four concerns with provisions of the Constitutional Convention (Election) Bill 1997 relating to the ballot-paper:


listing of candidates above and below the line;


availability of voting tickets;


the number of preference boxes in Part B – “below the line”; and


format of candidate names and group names in Part A – “above the line”.


Listing of candidates above and below the line 


The Australian Republican Movement and others maintained that the names of all candidates should appear on the ballot-paper.�


The AEC advised that, under the provisions of the Bill, the ballot-papers in each State and Territory should be in substantially the same format. Therefore, the form and layout of the New South Wales ballot-paper provides a “worst-case scenario” as that State will elect the most number of delegates and may well attract the most number of nominations.


Therefore, if New South Wales attracted 200 or more candidates, the AEC estimated that a ballot-paper that listed all their names could be up to one metre square and the scrutiny process could take up to two months to complete.� The AEC expressed concern that these factors could “lead to ridicule of the election”.� Accordingly, in its view the content of the Convention election ballot-paper is constrained by the need to avoid having a ballot-paper that is so large as to be unmanageable. In addition, having a larger ballot-paper could double the cost of mailing election material to voters in those States.�


This perceived constraint led the AEC to make modifications both above and below the line to the format of the ballot-paper used for Senate elections. Some of the evidence to the Committee questioned the modifications, arguing that the Senate format, which is familiar to voters, should be adhered to.


In relation to Part A – that is “above the line” – the ballot-paper will show grouped and ungrouped candidates. For the former, only the name of the first candidate in each group will be printed on the ballot-paper, along with the name of the group. Unlike the ballot-paper used for Senate elections, the ballot-paper for the Convention election will not contain the names of the other candidates for each group. They will, however, be printed on the separate list of candidates which will be mailed out with ballot-papers. The names of all ungrouped candidates will appear on the ballot-paper, after the names of grouped candidates.


An elector will cast a valid vote using Part A by marking one and only one square with a single number 1 (or cross or tick). By voting in this way, the voter adopts the voting ticket, if any, of the group or the ungrouped candidate selected. Most voters are expected to vote in this way. Senator Minchin said in his submission that more than 94 per cent of voters used “above the line” in the last Senate election, although he cautioned that "it cannot be assumed that the same result would be achieved in the election for convention delegates, where candidates will not be grouped along familiar party lines and greater diversity might be expected in voting patterns".�


In order to express a preference for candidates other than in the order on a voting ticket, a voter must use Part B of the ballot-paper. Part B of the ballot-paper will contain consecutively numbered boxes up to the number of delegates to be elected for the particular State or Territory. In the case of New South Wales, for example, the ballot-paper will contain twenty squares, numbered 1 to 20. Each voter will be given a list showing a "candidate number" for each candidate. Voters are required to look up the number for their first preference candidate and place it in the box numbered one on the ballot-paper. If they wish to exercise a further preference, they must look up the numbers of their preferred candidates and place them in the appropriately numbered box.


In its submission, the ACTU maintained that the lay-out and requirements for voting “below the line” are “at best extraordinarily complicated, at worst, bizarre”. According to the ACTU, electors who wish to use the ballot-paper below the line “face a formidable task”.� The ACTU expressed the view that the Bill should be amended to ensure the ballot-paper is in exactly the same form as the usual Senate ballot-paper in federal elections. �


The AEC said that the proposed form and lay-out of the ballot-paper represents a practical but acceptable compromise between competing principles.� There will not be sufficient space in Part B on the ballot-paper in which to fit the names of all those who may nominate in the more populous States. Because of the problem of space, the options are either not to allow voting below the line at all, or to allow it in a modified form, which entails confronting the voters with a novel procedure.


The Bill adopts the latter option. Senator Minchin told the Committee:


Although this approach to below-the-line voting is novel, the Government believes that it provides [a] fair compromise, particularly as electors will have time to seek assistance if they are uncertain how to express their voting intentions.�


Availability of voting tickets


Clauses 59 and 60 provide that grouped and ungrouped candidates may lodge with the Australian Electoral Commission a written statement indicating their order of preferences in relation to candidates in the election. Clause 61 requires these "voting tickets" to be made available for inspection at the offices of the Australian Electoral Officer, each Divisional Returning Officer and each Assistant Divisional Returning Officer in the applicable State or Territory. However, there is no requirement that the voting tickets be included in the material posted to voters, and the AEC does not plan to include it.


The absence of such a requirement was criticised in evidence to the Committee. As explained in the previous section, a voter using Part A adopts the voting ticket, if any, of the group or ungrouped candidates selected. It was argued that voters ought to have the details of the voting tickets provided to them with their ballot-papers, so that they can readily determine the consequences of voting for a particular group or candidate in terms of where, if anywhere, their preferences will be directed.� The submission from the Electoral Reform Society of South Australia stated:


To exclude information on the voting tickets [from the mail-out], and then expect electors to find out the whereabouts of their closest AEO office (will this information be sent with the voting material?) and to then travel to that office to obtain details, makes a mockery of having a postal ballot.�


Senator Minchin told the Committee that the Bill is following the procedure used in Federal elections, where voting tickets are not distributed with postal vote material.� He noted that that information is normally supplied by the parties and candidates, and he said that he expected this would also occur with the Convention election. In addition, the information would be available from the AEC on request.�


Number of preference boxes in Part B – “below the line”


The Bill provides that electors may express a preference for candidates, using Part B or “below the line”, up to the number of candidates to be elected. �


Therefore, the number of preference boxes appearing “below the line” will be the same as the number of delegates to be elected. Therefore, there will be 20 boxes in New South Wales, 6 in Tasmania and 2 in the Australian Capital Territory and the Northern Territory.


Mr Malcolm Mackerras told the Committee that these provisions compromised the ability of electors in the less populous States and Territories to cast an effective optional preferential vote “below the line”. He explained:


the ballot papers for New South Wales, Victoria and Queensland are fine – I think 20, 16 and 13 preferences below the line is quite reasonable; the unreasonable cases ... are the [less-populous States and Territories]. What I am suggesting is that for Western Australia, South Australia, Tasmania, the ACT and Northern territory the permission should be for nine below the line.�


Mr Mackerras added that, in particular, the electors in the ACT and the NT are being treated “unreasonably” because they are only allowed to vote “one and two below the line. He concluded that “once you do that you are simply telling [them] to vote above the line”. �


Recommendation No: 3.


The Committee recommends that the Government consider whether it is appropriate to increase the number of preference boxes appearing below the line on ballot-papers to be used in the less-populous States and Territories to at least a minimum of nine preference boxes. 





Format of candidate names and group names in Part A – “above the line”


Two minor matters arose during discussions on the provisions of the Bill with officers of the Australian Electoral Commission and other witnesses.


First, the Committee noted that several sections of the Bill such as clause 54(c) refer to the group’s name being printed “opposite” the name of the group’s first candidate on the ballot paper. However, on the draft ballot-papers tendered in evidence by the AEC, the group name appears below the name of the candidate. The AEC advised that it has received advice that this drafting is appropriate.


The Committee considers that it may be more appropriate for the Bill to use the word “above” or “below”, or even “adjacent” as is used in the Commonwealth Electoral Act.


Recommendation No: 4.


The Committee recommends that the Australian Electoral Commission confirm advice that the use of the word “opposite” in various clauses of the Constitutional Convention (Election) Bill 1997 relating to the ballot-paper is appropriate.


Secondly, the Committee noticed that, on draft ballot-papers tendered in evidence, “group names” for both grouped and ungrouped candidates are not distinct and cannot be easily read.


The Committee considers that the AEC should investigate whether it is possible to develop a better format that overcomes this concern. 


Recommendation No: 5.


The Committee recommends that the Australian Electoral Commission develop a format for the ballot-paper so that group names are distinct and easily read.


Clause 39 – Requisites for Nomination


Clause 39(1)(b)(ii) provides that a person’s nomination is not valid unless, in the nomination paper, the person declares that “the person is not, and does not intend to be, a candidate for any other election".


The Australian Local Government Association (ALGA) told the Committee that the Association supports the intention of the clause which is to prevent a candidate seeking election as a delegate to the Convention in more than one State or Territory. 


The ALGA, however, maintained that the clause is ambiguous as it infers that candidates for the Convention must not, nor do they intend to be a candidate for any other election, whether it be for the Convention, Local Government or State, Territory or Federal Parliament. The ALGA considered that the clause needs to be re-drafted in a way that makes it explicitly refer to the Constitutional Convention (Election) Bill 1997 only.


The dictionary in the Bill does clarify the legal position. Nevertheless, it may be desirable to indicate this specifically in clause 39.


Recommendation No: 6.


The Committee recommends that clause 39(1)(b)(ii) of the Constitutional Convention (Election) Bill 1997 be amended so that it is clear on its face, without need to refer to the dictionary in the Bill, that the clause applies to the election for the Constitutional Convention only.


Other matters


Two other matters raised in evidence should be noted. These are:


gender equity; and


election of all delegates.


Gender equity


The Women’s Electoral Lobby recommended that the Bill be amended to encourage the equal participation of women. Specifically, the WEL considered that clause 28(2) of the Bill should be amended to require that any group ticket must “list alternate men and women nominees”.� The submission of the WEL explained:


This system would not force people to choose equal numbers, they would still be free to choose who they wanted in the below the line voting option. However, it would be a strong statement of encouragement that this should be a Convention open to men and women equally.�


Whilst gender equity for elected delegates is to be encouraged, the Committee is of the view that the Constitutional Convention (Election) Bill 1997 should not be amended to prescribe that any group ticket must list alternate men and women nominees. The Committee considers that it should be left to the democratic process to determine the gender balance of the elected delegates. The Committee notes that the Government has indicated its intention to consider the issue of gender equity in the appointment of delegates.


Election of all delegates


Whilst strictly not relevant to the provisions of the Bill, the Australian Republican Movement told the Committee that all delegates to the Convention should be elected. 


We understand that the Government proposes that 40 out of the 76 non-elected delegates will be representatives of Territory State and Federal Parliaments and that 36 will be appointed by the Government. While the ARM recognises the sense of including parliamentarians in the Convention, there is no justification for including delegates who are simply appointees of the Government.�


At its public hearing Senator Minchin addressed this specific issue in the following terms:


We want to ensure that, among these non-parliamentary delegates, the 36, groups who might not otherwise be adequately represented in election outcomes do have the opportunity to participate, most particularly Aborigines, Torres Strait Islanders and young people, who, as we all know, are not usually proportionally represented in normal federal election outcomes. We want to ensure that appointees come from right across Australia and reflect a proper balance between men and women, without actually setting quotas.�


The Committee considers that the Government's decision to appoint delegates to the Constitutional Convention is appropriate.


The Committee notes that 40 of the appointed delegates will be elected representatives in their own right and therefore can add to the representative nature of the Convention. As the issue of the republic transcends party-political lines, the party affiliations of these appointed delegates does not determine the position they will adopt at the Convention.


The Committee also notes that 36 non-parliamentary delegates will also be appointed by the Government. The Committee considers that it is appropriate for the Government to ensure that Aboriginal people and Torres Strait Islanders, local government, women and young people have a voice at the Convention.


Additional information


In addition to matters raised at hearings, members of the Committee sought information from the Australian Electoral Commission on various matters relating to the Constitutional Convention (Election) Bill 1997.


In anticipation of continuing interest in the legislation and the Convention itself, the Committee considers that it would be useful to include the answers to questions taken on notice by the AEC as Appendix 4 in this report.


� 	Submission No. 20, Australian Local Government Association, p. 2.


� 	Joint Select Committee on Electoral Reform, Report No. 2: The operation during the 1984 General Election of the 1983/84 Amendments to Commonwealth Electoral Legislation, December 1986, p. 136.


� 	Submission No. 21A, Australian Electoral Commission, pp. 13-14.


� 	Submission No. 13 Australian Republican Movement, p. 3.


	Submission No. 23, Electoral Reform Society of South Australia, p. 2.


� 	Submission No. 21, Australian Electoral Commission, p. 3.


	 The AEC noted that the ballot-paper for the 1989 ACT election was 1 metre in width and 300 mm deep.


� 	Submission No. 21, Australian Electoral Commission, p. 3.


� 	Submission No. 21A, Australian Electoral Commission, p. 11.


� 	Submission No. 27, Parliamentary Secretary to the Prime Minister, p. 3.


� 	Submission No. 22, ACTU, p. 7. 


� 	Submission No. 22, ACTU, p. 8. 


� 	Submission No. 21A, Australian Electoral Commission, p. 12.


� 	Submission No. 27, Parliamentary Secretary to the Prime Minister, p. 3.


� 	Submission No. 13, Australian Republican Movement, p. 3.


	Evidence, Australian Republican Movement, pp. 18, 22.


� 	Submission No. 23, Electoral Reform Society of South Australia, p. 1.


� 	Evidence, Parliamentary Secretary to the Prime Minister, p. 47.


� 	Evidence, Parliamentary Secretary to the Prime Minister, p. 47.


� 	Clause 55(3).


� 	Evidence, Mr Malcolm Mackerras, p. 360.


� 	Evidence, Mr Malcolm Mackerras, p. 360.


� 	Submission No. 25, Women’s Electoral Lobby, p. 1.


� 	Submission No. 25, Women’s Electoral Lobby, p. 1.


� 	Submission No. 13, Australian Republican Movement, p. 1.


� 	Evidence, Parliamentary Secretary to the Prime Minister, p. 36.
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