Chapter 1


CLAUSE 35 – self incrimination





The Clause


Clause 35 of the Auditor-General Bill 1996 provides:


	A person is not excused from producing a document or answering a question under section 32 on the ground that the answer, or the production of the document, might tend to incriminate the person or make the person liable to a penalty. However, neither:


(a)	the answer to the question or the production of the document; nor


(b)	anything obtained as a direct or indirect result of the answer or the production of the document;


is admissible in evidence against the person in any criminal proceedings (other than proceedings for an offence against, or arising out of, section 32 or 34).





Section 32 deals with the powers of the Auditor-General to obtain information. Section 34 deals with false or misleading statements made to the Auditor-General.


In its submission, the Australian National Audit Office (ANAO) advised that a range of interrelated powers and safeguards is required for the effective discharge of the Auditor-General's functions. These include wide information gathering powers and unfettered access to premises and records, balanced with strict confidentiality requirements.�


ANAO stated that coupled with these is the requirement for persons to produce documents or answer questions, notwithstanding the potential that such actions may incriminate the person concerned. According to ANAO, any legislative provision that diminished the obligation to respond to requests for documents or information would seriously impair the capacity of the Auditor-General to carry out his or her audit functions effectively.�


In its Alert Digest No. 1 of 1997, the Senate Standing Committee for the Scrutiny of Bills� noted that the clause, if enacted, would take away the right of a person to remain silent where answering a question or producing a document may result in a person incriminating himself or herself. The Scrutiny of Bills Committee commented that the right to silence is "a fundamental right in our common law system – one of the fundamental elements of a fair and effective justice system”.�


The Scrutiny of Bills Committee noted that while taking away such a right undoubtedly trespasses on personal rights and liberties, whether it does so unduly will depend on the context in which it is done.� The Committee observed that in this instance the adverse effect of taking away the right to silence is mitigated by the protection included in clause 35 that any direct or indirect use of material disclosed is inadmissible in criminal proceedings. The Scrutiny of Bills Committee concluded that the clause does not unduly trespass on personal rights and liberties.�


This conclusion is consistent with advice provided to this Committee by the Attorney-General’s Department. In correspondence dated 20 March 1997, the Department noted that:


Generally, clause 35 of the Bill provides that self-incrimination is not to be an excuse to a requirement on a person to produce a document or answer a question under clause 32 of the Bill. The clause also provides that neither an answer or the production of the document nor anything obtained as a direct or indirect result of the answer or the production of the document is to be admissible in evidence against the person in criminal proceedings ... this Department has no objection as a matter of policy to a clause of this kind and further ... a similar example exists as section 111(1) of the Disability Discrimination Act 1992.�





Conclusion and Recommendation


The Committee notes advice from the Australian National Audit Office and the Attorney-General’s Department and notes also the conclusion of Senate Standing Committee for the Scrutiny of Bills that clause 35 of the Auditor-General Bill 1996 does not unduly trespass on personal rights and liberties. 





The Committee unanimously recommends that the Senate agree to clause 35 of the Auditor-General Bill 1996 without amendment. 
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