ADDITIONAL COMMENTS - SENATOR BARNEY COONEY





Parliament is the sole Commonwealth institution elected directly by the people of Australia. The Executive is chosen not by the general population but pursuant to the processes of the political Party whose members make up the majority in the House of Representative. The judiciary is appointed by the Governor-General in Council. So is the Auditor-General.





On the 8th March 1898 Mr Isaac Isaacs the Attorney General of Victoria while speaking during the Convention Debate in Melbourne said:





"To allow these matters to be carried into the Supreme Court is to say the Senate cannot protect itself and that the states cannot protect themselves. Surely that is not to be thought of for a moment. We want a people's Constitution not a lawyers' Constitution. We shall be making the Supreme Court, not the master, but the tyrant of the Constitution, by inserting a clause of this kind."





Isaac Isaacs was urging that an unelected institution should not oversee government but that the people through their freely chosen Parliament should. The Auditor-General who is not appointed by the people should be denied power to withhold any information from the legislature which is. Yet under section 37 of the Bill he is empowered to do so. Accordingly he is given an ability to interdict the Senate and the House of Representative in their attempts to inform themselves of matters about which they need to know to properly oversee the Executive.





Section 37 is drafted in terms consistent with the proposition that parliament is not to be trusted with certain information. Such a proposition defies a fundamental tenet of democracy: that the people have right to self government realised by them choosing the parliament which is to make the laws binding them. No unelected person, be he or she of the highest integrity or equipped with peerless ability, ought be allowed to bar either House of the legislature informing itself about matters pertinent to its work.





Parliamentary democracy is at time criticised for not giving the people efficient or productive or decisive or rigorous government. Accordingly its powers need to be curtailed for example by restricting its access to information in the way provided for by section 37 of the Auditor General Bill. This is a false argument.





On the 11th November 1947 Mr Churchill as he then was spoke on the Parliament Bill in the House of Commons. He said:





"But it is not Parliament that should rule, it is the people who should rule through Parliament"





"We accept in the fullest sense of the work the settled and persistent will of the people. All this idea of a group of supermen and super-planners, such as we see before us, "playing the angel," as the French call it, and making the masses of the people do what they think is good for them, without any check or correction, is a violation of democracy. Many forms of Government have been tried, and will be tried in this world of sin and woe. No one pretends that democracy is perfect or all-wise. Indeed, it has been said that democracy is the worst form of Government except all those other forms that have been tried from time to time;" (Mr Churchill).





In my view the Senate should reject subsection 37(3) of the Auditor General Bill 1996.

















Senator Barney Cooney


Participating member
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