Chapter 3


Is the bill necessary?


Introduction


The Committee heard conflicting evidence on whether it is necessary for the Parliament to enact the bill. In this chapter, the Committee considers this evidence. The Committee also reviews the evidence on the use of the Teoh decision in subsequent litigation and the evidence on the necessity of the bill in light of the recent changes to treaty making procedures. 


Evidence supporting the enactment of the bill


As noted previously, the government maintains that it is necessary to enact this legislation in order to: 


maintain the proper role of parliament;


ensure administrative certainty.


In his evidence to the Committee, Mr Bill Campbell, a senior officer of the Attorney-General’s Department, stated:


The simple fact of the matter is that neither the current nor the previous government regarded the Teoh doctrine as being an appropriate measure.�


Mr Campbell told the Committee that the Government is concerned to re-establish the proper role of Parliament in relation to treaty obligations. He explained:


It is fundamentally the role of the Parliament to change the law to implement treaty obligations. In the Government's view, the development in the Teoh case of a right, be it procedural or otherwise, which arises out of the executive act of entering into a treaty is inconsistent with the role of the Parliament. This bill would restore the roles of the executive and the Parliament to that which was in place prior to the Teoh case. We do not believe that it answers that particular justification to say that Teoh only gave rise to a procedural right to be heard and not a substantive right to have the treaty followed. It should be a matter for Parliament to decide whether entry into a treaty gives rise to domestic rights, be they procedural or substantive.�


The submission of the Department of Immigration and Multicultural Affairs raised practical considerations. It stated that in practice the application of the procedural requirements of the Teoh doctrine may effectively diminish the role of Parliament. In support of this view the Department quoted the following passage from McHugh J's dissenting judgment:


If the result of ratifying an international convention was to give rise to a legitimate expectation that that convention would be applied in Australia, the Executive Government of the Commonwealth would have effectively amended the law of this country.� 


The Attorney-General's Department elaborated on this view. The Department referred the Committee to examples where courts and tribunals have effectively applied the substantive provisions of Article 3 of the Convention on the Rights of the Child rather than the procedural rights arising from the legitimate expectation. For example, the Immigration Review Tribunal has held:


In accordance with the decision of the High Court in Teoh ... the Tribunal has also considered the interest of Ms Devi's child, should Ms Devi be required to leave Australia.�


Mr Campbell also advised that the Government considers that enactment of the bill will lead to certainty in decision making. He referred the Committee to the joint submission from the Attorney-General’s Department and the Department of Foreign Affairs and Trade that identified several areas where uncertainty may arise under the Teoh doctrine. These included:


the need for the decision maker to identify obligations which might be relevant to the decision being made;


the fact that the language of the relevant treaties may be vague and subject to differing interpretations; and


the time at which international obligations claimed to be relevant are raised in the decision-making process.�


In his evidence, Mr Campbell indicated that a further difficulty for decision makers was that the High Court decision does not make clear which treaties gave rise to legitimate expectations on ratification. He explained that some argue that it is only human rights treaties that give rise to legitimate expectations, others argue that it is only treaties which have not been incorporated into domestic law that give rise to legitimate expectations. According to Mr Campbell, even treaties in the latter category would not be easy to identify from the Attorney-General's Department since there are "degrees of incorporation".�


The joint submission from the Attorney-General's Department and the Department of Foreign Affairs and Trade provided an example of the degree of uncertainty that might arise if the bill is not enacted. The submission maintained that “even after the administrative process is complete, an administrative decision could be overturned by a Court on the basis of a failure to give a hearing even though the treaty obligation which gave rise to the Court's order:


did not form part of Australian law;


was not been (sic) raised at any stage during the decision-making process; and


was applied and interpreted in a manner which was completely different to the basis upon which the Government (and the Parliament) may have intended.”�


The Attorney-General’s Department confirmed that “some departments have been concerned about the effect of the Teoh case on administrative decision making” and that departments have sought legal advice on related matters.�


Mr McMillan, Reader in Law at the Australian National University, supported the enactment of the bill. He told the Committee that “the Teoh decision was an inappropriate decision [and] that it would be wise for Parliament to correct the error."� On Mr McMillan's reading of High Court judgments since the Teoh case, it is doubtful "whether the High Court itself would still embrace the Teoh decision even though it was decided only two years ago."� 


Mr McMillan stated that the obligations on decision makers were “potentially demanding”.� He agreed that the Teoh decision could lead to administrative uncertainty because it was never possible to identify in advance which decisions will be challenged.� 


In relation to the impact of the bill on domestic decision making, Mr Bill Campbell emphasised that there is no express or implied statement in the bill which would "prevent or discourage" an administrative decision maker from taking international obligations into account.�


The Committee received evidence that international obligations would remain relevant to administrative decisions in an important way. An administrative decision maker would be bound to consider relevant international obligations in the situation where they were raised by the affected person.� While this places the onus on the individual to identify the relevant international obligations, once this is done, the administrator then must decide the weight to be given to the international obligation in the particular case.�


Other uses of international treaty law, for example, its role in influencing policy and its standard setting role in the Human Rights and Equal Opportunity Commission, would remain unaffected by the enactment of the bill.� 


Evidence opposing the enactment of the bill


Many submissions and some witnesses expressed the view that it is not necessary for the Parliament to enact the bill. In doing so they questioned the justifications advanced by the Government in support of the bill.


In relation to the role of Parliament, submissions maintained that the Teoh doctrine does not compromise the role of the Parliament because it does not give effect to the substantive rights in an international treaty, but merely provides for procedural rights.� 








This view was summarised by the Federation of Community Legal Centres when it advised the Committee that:


It is clear that Teoh does not interfere with the proper role of Parliament in implementing treaties in Australian domestic law ... [because the] Teoh decision does not interfere with the discretion of the decision maker. The decision maker is not bound by the terms of the convention. If the decision maker is going to make a decision that is inconsistent with the convention, the decision maker must notify the persons affected and give them an opportunity to be heard on that point.� 


Similarly, the Law Council of Australia expressed the view that the Teoh doctrine does not compromise the sovereignty of Parliament stating that "the requirement that the executive should act consistently with the treaty does not usurp the Parliament's power to pass legislation."� 


Mr Chris Sidoti, the Human Rights Commissioner, argued that the High Court in the Teoh decision "specifically recognised the preeminence of the Parliament" when it held that legitimate expectations only arose in the absence of explicit parliamentary provision to the contrary.�


The Committee also received evidence disputing the Government’s claim that enactment of the bill would enhance administrative certainty. It was argued that the Teoh decision has “not caused the machinery of administrative decision making ... to collapse under the weight of uncertainty, confusion, and other supposed problems associated with the application of international treaty principles.”� Indeed, HREOC maintained that "one would be hard pressed to identify even minor difficulties which have flowed from the decision."�


Mr Chris Sidoti described the High Court’s decision as “a very modest decision” extending Australian law “somewhat but only a little.”� He elaborated:


The High Court did not say that administrative decision makers were bound to apply treaty obligations; rather, it was simply taking account. For that reason I see the decision in the Teoh case as being a very modest decision. It did not extend the existing law significantly and it did not have a major impact of a detrimental kind on administrative decision making. When I appeared before the earlier review by this committee of the earlier bill I made the same comments - that it was a modest decision and that the expectation that we at the commission had was that it would not bring administrative decision making as we know it to a halt. The experience since then has vindicated that.�


Professor Hilary Charlesworth, Mr Robert McCorquodale and Mr Peter Bailey, international law academics from the Australian National University, drew the Committee’s attention to two documents published by the British Government. According to the academics, these documents place ministers and public servants under an express duty and an expectation to comply with the law, "including international law and treaty obligations."� The academics observed that “(n)o evidence of administrative chaos and uncertainty has been shown to have resulted as a consequence of the need to consider treaty obligations as part of British administrative decisions.”�  


Evidence from HREOC, the Federation of Community Legal Centres and the Mental Health Legal Centre Inc. maintained that “international treaties, in providing guidance, increase rather than decrease the level of certainty in the decision making process”.�


Some submissions also argued there is little potential for increased uncertainty, given that the number of international treaties relevant to particular agencies is small� and that administrative decision making is, by its nature, an imprecise art.� 


Finally, Associate Professor Allars, Acting Head of the Department of Law at Sydney University, questioned the overall effectiveness of the bill. She stated “although it may not happen immediately, there is every potential for the effect of Teoh’s case to be achieved by the courts without reliance on the legitimate expectation which the bill seeks to destroy”.� On this analysis, the requirement of procedural fairness would arise because the individual's interests were affected� and the content of that hearing would include any departure from international instruments. This result does not require a legitimate expectation to exist.� 


In response, the Attorney-General's Department noted that "the purpose of the bill is not to anticipate all future development of the common law by the courts in relation to the relevance of treaties in administrative decision making."�


Impact of the Teoh doctrine


The Committee also heard evidence that the Teoh doctrine has not resulted in “an identifiable increase in litigation challenging administrative decisions”.� In its submission, HREOC stated that the “minimalist impact of Teoh” can be seen in Federal Court cases. According to HREOC, in most instances where the decision has been cited, it has been to reinforce the principle that treaty provisions do not form part of Australian domestic law unless they have been specifically incorporated by legislation.�


HREOC advised the Committee that legitimate expectation aspects of the Teoh case have been cited in litigation, mostly in the Immigration Review Tribunal and the Refugee Review Tribunal. A significant proportion of these were RRT matters where the factors to be considered by the decision maker are prescribed by legislation or regulation, giving the decision maker a narrow discretion. According to HREOC, there is very little scope for the application of the Teoh doctrine in such cases.�


In addition, HREOC, the Australian Law Reform Commission, and Professor Charlesworth from the Australian National University indicated to the Committee that some judgments had found that a form of internal review right satisfied the procedural fairness requirement in the Teoh doctrine. As this review right had been granted there was no scope for invalidation of the decision on the basis of the Teoh doctrine.�


In response to this evidence, Mr Bill Campbell, a senior officer of the Attorney-General’s Department, commented that “while one would not say that there has been a flood of litigation based on the Teoh doctrine, nor has there been a trickle”.� He advised the Committee that it is difficult to assess the overall effect of the decision. In a supplementary submission, the Attorney-General’s Department suggested that one reason why the Teoh case might not have created a debilitating burden on decision makers may be the existence of the two joint statements made in 1995 and 1997.� 


In response, Mr Chris Sidoti, the Human Rights Commissioner, questioned the necessity of the bill if the executive statements have in fact minimised litigation. He reiterated his view that the level of litigation reflects the modest scope and impact of the Teoh decision rather than the effect of the executive statement. He added that if this were not the case he would have expected a more serious challenge to the executive statement by now.�


The Committee also notes evidence which recognises that, as a matter of principle, it is better to use legislation to change treaty obligations rather than rely on executive statements.� 


Treaty making procedures


In referring the bill to the Committee, the Selection of Bills Committee suggested that it consider the justifications for the bill in the light of the Government's changes to the treaty making process. 


In May 1996, in response to the Senate Legal and Constitutional References Committee’s report entitled Trick or Treaty: Commonwealth Power to Make and Implement Treaties, the government introduced changes to the treaty making process. In particular, it increased parliamentary scrutiny of treaties prior to binding treaty action by, for example, tabling treaties and National Interest Analyses� in Parliament and establishing a Joint Standing Committee on Treaties.


Professor Charlesworth, Mr McCorquodale and Mr Bailey maintained that enacting the bill would appear to be a direct negation of the necessity for these new treaty making procedures, rather than complementing them as has been claimed by the Attorney-General.� The academics concurred with the view that the creation of these procedures on treaty making is a more effective method of dealing with the issues arising from the Teoh decision than the method provided for in this bill.�


The Attorney-General's Department and the Department of Foreign Affairs and Trade disagreed with this view. They maintained that the new procedures do not obviate the need for the bill. According to the Department, the bill will complement the new procedures in the following two ways. First, the new procedures do not affect the position of most of the treaties to which Australia is already a part. Secondly, while greatly enhancing Parliamentary scrutiny of treaty action by the executive, the processes of the Joint Standing Committee on treaties do not preclude a Teoh-type challenge to an administrative decision.� 
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