


minority report


SENATOR ANDREW MURRAY, 


Australian Democrats


Law and Justice Spokesperson





On the 24 September, former Democrats Law and Justice spokesperson Sid Spindler described this Bill, as introduced by the then Labor Government as ‘one of the most repugnant Bills’ to have ever crossed his desk. At that time witnesses who appeared before the committee described the it as “fundamentally flawed” an “over reaction”, “anomalous” “a betrayal” and “a disgrace”





The whole purpose of the Bill is to override the 1995 High Court’s decision in the Minister of State for Immigration and Ethnic Affairs v Ah Hin Teoh (the Teoh case).





The facts of the case are as follows:





Mr Teoh had applied for a visa to permanently reside in Australia.  During the period in which his application was being considered, he was convicted of nine offences involving the importation and possession of heroin and sentenced to six years imprisonment.  In February he was ordered to be deported.





Mr Teoh then unsuccessfully applied for a review of the deportation decision in the Federal Court but at a subsequent hearing of the Full Court, Mr Teoh’s application was allowed.





The Court held that the representative of the Minister had failed to properly consider the impact of the deportation of Mr Teoh on his children and that this should have been done by virtue of Australia having ratified the United Nations Convention on the Rights of the Child.





This finding was confirmed by the High Court and the appeal by the Minister to have the decision of the Full Court of the Federal Court set aside, was dismissed.





On the 7 April 1995, the High Court handed down its decision in Minister of State for Immigration and Ethnic Affairs v Ah Hin Teoh (the Teoh case) and declared that when the executive ratifies an international treaty, provided there are no statutory or regulatory indications to the contrary, a legitimate expectation is created that administrative decision makers will take into account the provisions of the treaty.





It further declared that where a decision decides not to do so, procedural fairness requires that the person affected be advised and given the opportunity to respond.








Administrative Decisions (Effects of International Instruments) Bill 1997


This Bill overrules this precedent by providing that the fact that Australia is a party to a treaty or that a treaty is referred, or attached, to an enactment does not give rise to a legitimate expectation that it will be taken into account.  Legitimate expectation in this context has a precise legal meaning.





The High Court decision provided an opportunity for a major improvement in the integrity of decision making in Australia by allowing administrative decision makers to take into account the provisions of treaties Australia has signed and ratified.





This legislation follows the general contempt that the coalition has for the separation of powers and the independence of the judiciary.  In the same way as the government is seeking to obliterate the Wik decision, this Bill is a way of attempting to neutralise the valid umpire constituted under the Australian Constitution - the High Court.





In doing so, this government is condemning Australia to presenting a two- faced image to the world by allowing the government to rhetorically support our international obligations on the one hand and actually ignoring them on the other.





RECOMMENDATION 1:





This Bill should be withdrawn.





In the event that the Bill is passed by the combined vote of the Government and the Labor party the following recommendations are made:





RECOMMENDATION 2:





The conventions attached to the HREOC Act should be exempted from the operation of the Bill.  These conventions are:





International Labour Organisation 111:  Convention Concerning Discrimination in respect of Employment and Occupation





International Covenant on Civil and Political Rights





Declaration of the Rights of the Child





Declaration on the Rights of Mentally Retarded Persons





Declaration on the Rights of Disabled Persons





�



RECOMMENDATION 3:





A comprehensive training programme should be introduced in the Australian Public Service to honour Australia’s international humanitarian and anti-discrimination legislation.














.....................................................................


Senator Andrew Murray


Australian Democrat Spokesperson on Law and Justice
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