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The 1997 Bill arises out of the present Government’s concern about the continuing impact of the decision of the High Court in Minister of State for Immigration and Ethnic Affairs v Teoh (‘Teoh’).  The 1995 Bill was motivated by similar concerns.  These concerns are that Teoh:





(1)	would create administrative uncertainty in the making of decisions; and





(2)	improperly intruded on the role of Parliament by giving Australia’s international legal obligations an effect in Australian domestic law without scrutiny or control by the Parliament.





The Labor Party referred the 1997 Bill to the Senate Legal and Constitutional Legislation Committee to examine whether these concerns, expressed by the Government, were valid in light of the more than two years experience of the impact of Teoh in Australian law.








Administrative Impact of the Teoh Decision


In the aftermath of Teoh, and at the time of the introduction of the 1995 Bill, there was legitimate community concern that Teoh would create considerable uncertainty in the administration of Australian domestic law.





This genuine concern has proven to be largely unfounded.  The Teoh decision has been only rarely cited in cases and, in those cases where it has, it has overwhelmingly been used in support of the proposition that Australia’s international legal obligations do not give rise to substantive rights in Australian domestic law.





Neither the Attorney-General’s Department nor the Department of Immigration and Multicultural Affairs were able to point to a single decision where the application of the doctrine of legitimate expectation, as expressed in Teoh, had been used to overturn an administrative decision.





There may be many reasons for this.  It may be that the executive statements issued by the previous Labor Government in 1995 and by the Howard Government earlier this year have deterred litigation.  Although, as the Human Rights Commissioner, Mr Chris Sidoti, stated, if the executive statements were having that effect it could be anticipated that legal challenges to the validity of the statements would have been made (Evidence, page 132).  This expectation would be heightened by academic and judicial criticisms that have argued that the executive statements may be ineffective.





However, experience demonstrates that Teoh is only likely to have limited application.  For example, in many circumstances where an international obligation could be pleaded as giving rise to a legitimate expectation, it could also be pleaded that the consideration referred to would be a relevant consideration such that a failure to consider it would render the decision defective.  Accordingly, aggrieved parties are much more likely to rely upon, and succeed with, this more substantive and recognised basis to challenge a decision.





Indeed, this very factor could distinguish the facts in Teoh.  In Teoh the decision was overturned not because of a failure to take into account the rights of Mr Teoh's children.  Rather, it was the failure by the decision-maker to consider whether those rights should have been given primacy, as required by the Convention on the Rights of the Child, which led to the decision being overturned.  Few, if any other, international legal obligations give primacy to an international legal obligation in that way.





Accordingly, there is little or no evidence to suggest that the initial genuine concerns expressed about the effect of Teoh, namely that it would create administrative uncertainty, have come to pass.





This is not to say, however, that administrative uncertainty may not arise in isolated cases such as occurred in Teoh itself.  Clearly, it would be preferable for any unnecessary administrative uncertainty to be removed.  This can be achieved in a number of ways: by seeking to overturn the Teoh decision as proposed in the 1997 Bill or by a strong statement by the Parliament of the principles underlying the effect of Australia's international legal obligations in domestic law and education of decision-makers about that role.





Given the limited practical impact of Teoh, and the issues of principle involved, Labor believes that it is not now necessary, in the interests of effective administrative decision making to expressly set aside the possibility of such legitimate expectations being created, but that it is necessary to reaffirm that an international treaty cannot have legal effect in Australian domestic law unless it is expressly incorporated by legislation, or its substance is incorporated, in whole or in part, by the operation of the common law.





Accordingly, Labor will amend the 1997 Bill to this effect.  Our amendments will provide a means of ensuring that administrative decision-makers are aware of their legal obligations.  The nature of these amendments is discussed below.





Labor would also encourage the Government to re-instate the education campaign designed to inform decision-makers about Australia's international legal obligations.





The Role of Parliament


As indicated above, the Labor Party accepts that the Parliament has a genuine role in determining the impact of Australia’s international legal obligations in domestic law.  In Teoh, Chief Justice Mason and Justice Toohey expressly recognised that Australia’s international legal obligations do not create substantive rights in Australian domestic law.  Nonetheless, the Teoh decision did give Australia’s international legal obligations a procedural effect in our domestic law through the operation of the doctrine of legitimate expectation.





The Labor Party accepts that it is legitimate for the Parliament to determine the procedural rights effectively created by Australia’s international legal obligations and the common law, including the doctrine of legitimate expectation, if it so chooses.





However, the question must be whether, in the context in which the 1997 Bill as proposed, limitation of those procedural rights, in the manner suggested, is necessary.





First, it must be recognised that Australia's international legal obligations do not have an effect merely through enactments of the Parliament.





As was stated in the 1995 Joint Statement made by the previous Labor Government:





Prior to the High Court decision [in Teoh], it was established that ratification of a treaty did have some, albeit limited, significance in Australian domestic law - the treaty provisions could be used to resolve an ambiguity in legislation; could provide guidance on the development of the common law, particularly where the treaty declared universal fundamental rights, and could quite properly be taken into account in the exercise of a discretion by a decision-maker under legislation without the decision being invalidated as a result.





Secondly, given that the Teoh decision has not produced the administrative uncertainty originally feared, there is no other basis on which to overturn the decision.





In the present context, it is more appropriate to make a positive and more general statement about the effect of Australia's international legal obligations in our domestic law.





Accordingly, Labor will be amending the Bill to ensure that it affirms the principle that:





... an international instrument (even though binding in international law on Australia) affects administrative decisions and procedures under domestic law only to the extent either that the instrument has the force of domestic law under an enactment or its substance in whole or in part has effect by the operation of the common law.





This principle states both community expectation and legal understanding of the role of Australia's international legal obligations in our domestic law.


�



The Government's Hypocrisy - Changes to the Treaty Making Process


As noted previously, the Government has claimed that this Bill is necessary to ensure parliamentary control over the operation of Australia's domestic legal application of our international legal obligations.





However, since its election, the Government has introduced changes to the treaty making process that are otherwise claimed by it to have achieved that effect.  Whilst these changes fall short of those promised by the Coalition during the 1996 Federal election, they do give the Parliament the power to review and consider the impact of Australia’s entry into a particular treaty or convention.





For example, all conventions and treaties are required to be tabled in the Parliament at least 15 sitting days before ratification is due to take effect.  This gives the Parliament the time to consider the merits of the proposed treaty or convention.





To assist the Parliament in this process, the Government has instituted national interest analyses of all international instruments that Australia enters into.  Under the changes the Parliament has the power to pass comment on, and take legislative action in relation to, any proposed treaty or convention that the Executive proposes to enter into.





According to the Government, the Parliament now has direct supervision of, and control over, the treaty making process.  It follows that the Parliament has a role in determining what international legal obligations Australia enters into.  If the Government's view is correct then no longer could it be said that the Executive has entered into an international legal obligation that is opposed by the Parliament.





Under the changes to the treaty making process, the Parliament has the opportunity of either objecting to Australia’s entry into an international legal obligations or modifying statutory discretions vested in decision-makers to prevent the particular legal obligation giving rise to any procedural right.  It should be noted that the Executive, in ratifying a particular treaty or convention, can also enter a reservation that the treaty or convention will not give rise to a legitimate expectation in Australian domestic law.





Following the Government's logic, and given that Australia's future international legal obligations will now be sanctioned by Parliament, it is now hypocritical of the Government to claim that Teoh decision undermines parliamentary sovereignty.





Statements by the Attorney-General


The fact that this Bill is now inappropriate in its current form is re-enforced by two statements made by the Attorney-General prior to the introduction of the 1997 Bill.


�
In debate on the 1995 Bill in the House of Representatives on 21 September 1995, Mr Williams said:





The Coalition proposals for the reform of the treaty making processes would in fact do away with the need for this Bill altogether.  Indeed, if the Coalition's plan had been in operation, the circumstances in the Teoh case would never have arisen.





Further, in a report which appeared in the Sydney Morning Herald on 11 September 1996, the Mr Williams also indicated his views as to the extent of administrative uncertainty that had been created by Teoh.   The article stated:





Despite rabid opposition among elements of the Coalition to human rights treaties, the Attorney-General, Mr Williams, a proponent of due process, told yesterday's joint party room meeting that he would not reintroduce Labor's bill, which lapsed when the election was called.


Mr Williams told the party room there was evidence that the problem with Teoh was not as large as it had appeared at the time and that he would monitor legal developments.





Mr Williams' comments demonstrate that the Government has brought this Bill into the Parliament for purely political reasons and is not genuinely concerned about addressing the policy concerns the Government claims it has.  Little or no administrative uncertainty has been created by the Teoh decision.  Parliamentary sovereignty can be ensured by a statement as to the state of the law as proposed in Labor's amendments..





Australia’s International Human Rights Obligations


At the time that the 1995 Bill was proposed it was suggested by some critics that the 1995 Bill would detract from Australia’s good reputation in meeting its international human rights obligations.  This criticism was rightly rejected by the then Labor Government.





At the time, Australia had a very good record in giving substantive effect to its international human rights obligations through both the enactment of its international legal obligations and the establishment, and ongoing support for, bodies such as the Human Rights and Equal Opportunity Commission.





Further, in the context of the 1995 Bill, the then Labor Government undertook to, and began, a review all of Australia’s international legal obligations to determine which could have procedural effect in accordance with Teoh.





The express purpose of the review was to ensure that all Australian decision-makers were informed of Australia’s international legal obligations and were actively encouraged to comply with them.  The education of Australian decision-makers in this way would have been far more effective in advancing the human rights of all Australians than the mere procedural protection afforded by Teoh.





Circumstances have clearly changed.





The present Government has abandoned the review of Australia’s international legal obligations.  Therefore, whilst the Government has claimed the 1997 Bill does not prevent decision-makers from seeking to comply with Australia’s international legal obligations, without education as to what these obligations may be, it is difficult to see how decision-makers will be expected to comply with those obligations.





Further, the Government's decisions to:





cut 43 percent from the budget of the Human Rights and Equal Opportunity Commission, resulting in the loss of one-third of its staff;





amalgamate the offices of the Race Discrimination Commissioner and the Aboriginal and Torres Strait Islander Social Justice Commissioner and the offices of the Human Rights Commissioner and the Disability Discrimination Commissioner (as part of the creation of the Human Rights and Responsibilities Commission);





unacceptably delay in, and equivocation about, the replacement of the Sex Discrimination Commissioner;





not exempt person’s seeking to obtain enforceable redress against discrimination from the payment of the Government’s own exorbitant court fees; and





allow the awarding of costs in discrimination complaints;





will all substantially diminish the ability of ordinary Australians to access effective remedies designed to protect their human rights.





Internationally, the Government has also retreated from Australia’s strong stand on human rights issues.  For example, through its failure to respond in a timely way to the damaging views of the Member for Oxley, Ms Pauline Hanson, and its refusal to sign a trade agreement with the European Community, simply because of the inclusion in that agreement of a standard human rights clause, the Government has signalled to the international community that it is not serious about our international human rights obligations.





The Labor Party calls upon the Government to re-instate its program of educating Australia's decision-makers about their international legal obligations, particularly those in the human rights field.  In the absence of knowledge about Australia's international legal obligations, it is likely that many decision-makers, through no fault of their own, will place Australia in breach of these important international instruments.





Labor believes that education is a far better more preferable mechanism, than the mere recognition of procedural rights, for the advancement of the highest standards of administrative decision-making that respect Australia's international legal obligations.





Conclusion


Accordingly, Labor believes that circumstances have changed since it proposed the 1995 Bill.





First, genuine concerns that the Teoh decision might create administrative uncertainty have simply not come to fruition.





Secondly, Labor's amendments will guarantee that Australia's international legal obligations only have effect to the extent that they are either enacted into domestic law by the Parliament or form part of the common law.





Accordingly, these amendments will have the effect of re-stating Parliament's sovereignty over the application of Australia's international legal obligations in our domestic law.  The amendments will also recognise the proper role played by the common law in giving effect to those obligations.





Finally, Labor calls upon the Government to re-instate the education campaign designed to remind decision-makers of the importance of complying with Australia's international legal obligations, particularly our human rights obligations.





Recommendation:





The Labor Members of the Committee recommend that:


(1)	the Administrative Decisions (Effect of International Instruments) Bill 1997 be amended to ensure that Australia's international legal obligations are only given effect in Australian domestic law by enactment of the Parliament or by operation of the common law; and


(2)	the Government re-instate the education campaign designed to remind decision-makers of the importance of complying with Australia's international legal obligations, particularly our human rights obligations.


























SENATOR BOLKUS					SENATOR McKIERNAN





17 October 1997








Page � PAGE �32�	Minority Report�  �





Senator N. Bolkus & Senator J. McKiernan�  �	Page � PAGE �33�

















