Chapter 2


The bill


Introduction


In this chapter, the Committee reviews significant provisions of the bill.


Preamble


The preamble provides the background to the legislation, citing both its genesis in the Teoh case and the response by the present and former governments in the form of joint statements. 


The preamble also identifies two reasons for the bill. These are administrative uncertainty and the proper role of Parliament. The preamble states:


There is a need for certainty in making administrative decisions. Uncertainty is created by allowing decisions to be challenged on the ground that decision makers did not properly give effect to such legitimate expectations.


Australia is fully committed to observing its obligations under international instruments.


However, international instruments by which Australia is bound or to which Australia is a party do not form a part of Australian law unless those instruments have been validly incorporated into Australian law by legislation. It is the role of Commonwealth, State and Territory legislatures to pass legislation in order to give effect to international instruments by which Australia is bound or to which Australia is a party.�


Clause 5 - International instruments do not give rise to legitimate expectations at law


Clause 5 is the substantive provision of the bill. It provides:


The fact that:


(a) Australia is bound by, or a party to, a particular international instrument; or


(b) an enactment reproduces or refers to a particular international instrument;


does not give rise to a legitimate expectation of a kind that might provide a basis at law for invalidating or in any way changing the effect of an administrative decision.�


In his evidence, Mr Bill Campbell, First Assistant Secretary, Office of International Law, Attorney-General’s Department, explained the intent of the legislation, and in particular this clause, in the following terms:


The bill simply sets aside the remedy which the High Court said arose out of the action of Australia becoming a party to a treaty. That is a legitimate expectation and a right to be heard if that expectation is not going to be met. ... The law on the subject, up until the date of the Teoh decision, was that international obligations can be a relevant but not a compulsory factor in administrative decision making unless there is a statutory requirement that something be taken into account. ... This bill is intended to restore the position in the law to that which was in place prior to the Teoh decision. The bill does not say that international obligations should not be taken into account in administrative decision making. In the absence of a statutory indication to the contrary, treaty obligations may be a relevant but not a compulsory consideration in the making of an administrative decision.�


Clause 6 - Exclusion where State or Territory coverage


Clause 6 of the bill contains a roll-back provision in relation to State and Territory decisions. This means that the Commonwealth legislation has no effect where a State or Territory passes legislation with similar effect.� 


Clause 7 - Other operation etc. of international instruments not affected


Clause 7 of the bill is in the following terms: 


To avoid doubt, section 5 does not affect any other operation or effect, or use that may be made, of an international instrument in Australian law.�


Clause 7 provides that the proposed act will not affect any other operation or effect, or use that may be made, of a treaty in Australian law. In particular, the proposed act will not affect the established use of treaties to assist in statutory interpretation or their use as a source for the development of the common law.� The explanatory memorandum indicates that “(t)his clause is only included for the avoidance of doubt”.�


� 	Paragraphs 3 to 5 of the preamble to the bill. 


� 	Clause 5 of the bill.


� 	Evidence, Attorney-General’s Department, p. 109.


� 	Submission No. 27, Attorney-General's Department and the Department of Foreign Affairs and Trade,   p. 4.


� 	Clause 7 of the bill.


� 	Explanatory memorandum, p. 4.


� 	Explanatory memorandum, p. 4.
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