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W i h  Court Decision 

011 28 April 1998, the High Court of A~tstralia allowed an appeal by Project Blue Sky 
Inc, rcprcscnt~riy the Now Zealai~d film and television production industry 

n . r 1 1  n . '  



The / & % A ' s  Broadcasting Services (Australian Content) Standard 1999 took effect from 
1 March 1899. It meets Australia's international treaty obligations to New Zealand and 
continues ro hlfil the Australian identity object of the BSA. It has preserved the 
structure a f  thc current standard while rninlmising incentives for commercial broadcasters 
to replace Australian product with cheaper New Zealand product. The revised standard 
will be closely monitored, and reviewed by the ABA after its first two years ofoperation. 

f i e  implications of retaining, repealing or mending section 160(d) of the BSA was 
referred to the Senate Emironment, Recreation, Communications, Information 
Teehollogy and the Arts Legislation Committee (the Committee) on 2 July 1998 far 
consideration. Section 160 (dj requires the ABA to act in a manner consistent with 
Australia's internationa: obligations. The Committee released its report on 
17 Fcbntary 1999. 

Govcmmcnt Anizounces Its Res~onse 

TXlc Guvemment welcomed the rcport and considered the Committee's recomi~iendatiorss 
as part ofthe development of its response to the High Court's decision, announced oft 

J 9 Ma?& 1999: 
the BSA will be amended to ensure that access under s160(d) to local content quotas 
by TV programs from otha countries is explicitly confined to New Zealand; and 
tbe Covement  will ensure that Australia's cultural objectives far the audiovisual 
sector are taken into account in negotiating filhn-e trade agreements. 

As thc cuntcnt quota lor yay 'fV is also inconsistent with the CER Services Protocol, the 
Govcnnment Litt-ther mnounced on 19 March 1999 that the BSA would be amended so 
that New Zcalland programs count be counted For the p~trposcs of the content quota. This 
is imtended to provide New Zealand program makers with access to the content yttota, 
which is DO less favourable than Australian program makers. The Government also 
decided .to amend the ways in which eligible programs qualify for the pay TV content 
quota by making them consislent with the ways in whch programs qualify for the content 
quota fix free-to-air commercial television. The impact of the changes to the pay TV 
content requirement will be closely monitored by the ABA, and formally reviewed after 
the new requirements have been operating for three years. 

While these changes embrace the tl~rust of the Committee's recornendabions they also 
maintain the Coven~ment's commitment to the CER Services Protocol. The 
Governmcl-tf% siccision confines thc impact of the High Court's decision to New Zealand, 
closing of'Cthc possibility of flow on under the sectjon to other treaties. It also maintains 
:he cuit~iral poiicy objectives of content regulation. 

Subject to enactment by Parliament, these amendments will confine the impact of the 
High Court's decision, and remove the possibility of possible ftlture challenges to the 



standar6. This shouId continue to allow Australians access to Australian programming 
on free-to-air commercial television and should provide them with more Australian 
content on pay- television with resultant benefits for the film production industry. 
,4mmding what is an eligible program for the content quota for pay TV will ensure that 
cultural policy abjectives are more closely met by removing the possibility that programs 
with law levels of Australian, or New Zealand content could continue to count lowards 
the pay 7'V quota. 

The Minister for Communications, Infolmation Technology and the Arts sought 
cornment from the Minister for Foreign Affairs, the Minister for Trade and the Attorney- 
General in the preparation of the Government's response to the report. 

A state in the introduction to its new standard that Australian cultwe 
and New Zealand culture itre different from each csther. They each have their own 
distinct characteristics and are not interchangeable. The ABA must make it cfear 
that if the new standard gives special status to NZ productions the aim is solely to 
make the standard consistent with Australia's obligations under the CER Services 
Protseol. 

The Government notes that the ABA has implemented this recommendation. 

The Bra;tdcasting Sewices (Australian Content) Standard 1999 contains the following 
text in its inkoduction: 

That, iiti the event of the ABA9s Dew standard being implemented, its effects on the 
nutnbetr of HZ programs broadcast as part of various television quotas should be 
dsseb mazonitiored by t5e ABA, with a view to taking remedial action if the ABA 
Ends that object 3(e) of the BSA is no longer being net. The ABA should report to 
the Minister after two years o f  operation of any new standard. 

The Govcr~iment notes that t l~c  ABA has annoitnced that it will closely monitor m d  
rcvlew the Broadcasting Services (Australian Content) Standard 1999 after the first two 
years of operation to assess how wclY it is achieving its cultural purpose. 



rGO&ILMENIfiATEOiY 3 
Section 4 6CO(cf) of the BSA be amended to limit its scope by requiring the ABA to 
perform its functions having regard to Australia's obligations under any eonveiltion 
of which tfie &%inister has notified the ABA in writing. 

While the ABA has revised the Australian Content Standard so that it meets Australia's 
ob t igarions undcr the CER Se~vices Protocol with New Zealand, section 1 GO(d) still 
o s e s  a problem for tfie Authority. It is drafted broadly and requires the ABA to perform 
its hncticns in a manner consiste~t with Australia's obligations under any convention to 
which Australia is a party or any agreement between Australia and a foreign country, 

The Government considered that Recommendation 3 did not provide sufficient 
reassurance to the Australian public that there would be no flow on to other treaties as an 
instrument of notification could subsequently be revoked or amended, or a new 
instnunent made. 

As its preferred approach, the Government bas announced that it will be amending thc 
BSA to protect the level of Australian content on free-to-air and pay television so that 
foreign access to local content quotas under the section will be explicitly confined to New 
Zealand. 

11 will achieve this outcome by amending section 1601d) of the BSA to limit its scope to 
the CER Services Protocol with New Zealand and by amending the definitions for the 
pay TV mles in the BSA to confine eligible quota programs to Australian or NZ drama 
programs. This benefit of this approach is that it wit1 accornmodatc the CER Services 
Pratocol, retain the special position of New Zealand, while making it clear that tthere ate 
no flow am under the amended section to other treaties, It will also assist the ABA in the 
exercise of its reguIatory responsibilities. 

iWCC&l&1ENDAT1C)N 4 
That on the questialra of NZ/tbird party co-productions, the Government should 
negotiate with the NZ Government with a view to exchanging side letters to the CER 
Services Psotlocalt te~ clarify both esuntries7 understanding of the meaning and 

GER Services Protocol in relation to NZ/third party co- 
side letter should make it clear that NZfthird party ca- 

pra~ductions would not be eligible far the purposes of the Australian Content 
Standanit quota. 

'The Govc~mncnt does not support this recommendation. 

Ths, rcprcscntative horn the Office of International Law in the Attorney-General's 
Depwment gave evidence to the Committee which would support the proposition that 
New Zealanditbird party co-productions are not covered by the CER Services Protocol. 



roadcasting Services (Australian Content) Standard does not allow New 
Zealailtriiihird party co-productions to be counted as local content under the standard. 

While the New Zealand Minister for International Trade has publicly expressed 
satisFactio11 with the natioml treatment that is extended to New Zealanders under the new 
standard, and has stated that the standard "satisfactorily resolves the market access issue 
for New Zealand broadcasters", the New Zealand Government in submissions to the 
ABA's review of the Australian Content Standard stated that national treatment under the 
slancial-d si~otrfd be extended to official New Zealand/third party co-productions. 

Clearly then, the New Zealand Government bas not conceded that such co-productions 
are excluded from the coverage of the Protocol. Given this apparent difference of 
opinion, it is u~Jilely that New Zealand would enter into an exchange of letters as 
suggested in the recommendation. 

RECOMltlENDATON 5 
'1'Enat, in accordance with the Canadian precedent, an exclusion clause for cultural 
industries should be inserted in a11 future trade agreements with other countries. 

The Co~ernment docs not support this recommendation. 

-4 uniform approach to cultural aspects of trade agreements would be a major negotiating 
disadva2tage and wotild work against the national interest in future negotiations. The 
presmation of Australian cultural distinctiveness is a legitimate and important objective 
of our external policies, but the approach recommended by the Committee is not Iikely to 
hs6hcr it as, in the absence of an agreed definition of "culture" in the trade field, this 
t - cc~n~mei~da t io~~  wotltd be impossible to implement in practice. We do not wish to 
endorse a broad inteq3retation of culture; other countries could attempt to justify carve- 
outs in a range of scctors on spurious "eultural" grounds, thereby seriously 
disadv;tfltaging Australia's interests. 

Audiov~susl services tend to be highly sensitive, for Australia as for other countries. In 
the U~tguay  Round of multilateral trade negotiations, Australia made no commitments in 
the audiovisual sector under the General Agreement of Trade in Services (GATS). 
Australia also took out a MFN exemption to protect our film co-production agreements 
and one to respond to any unreasonable and unfair unilateral actions in the audiovisual 
subsector, There are a number of regulations relating to the Australian audlovisrraf 
~ndustry, cg local content provisions and special assistance measures which wottki be 
polcntiaity incnnsistent with CATS n~arket access and national treatment obtigations, 
wcrc uc  to remove ow exemptions. 

The Ccrvei-nlr~cni is consulting widely beforc the WTO 2000 services negotiations, during 
which tl~crc wilt be pressure on  all Members to improve their offers in all sectors, 
including on Australia for audiovisual. The former Deputy Prime Minister and Minister 
for 'Trade, $41- Fischer, launched a series of public consultations in February for the next 
round sf trade negotiations, and the Department of Foreign Affairs and Trade is now 



examining the submissions which were made, including a number from the Australian 
audiovisual industry.. After extensive consultation processes, the Government will be 
able to give appropriate weight to the special considerations raised by the sector, 
including cuZtural policy objectives, in determining and prosecuting Austra1ia7s 
negotiating strategy. 

ItPE:CICP&2MENDArf LON 6 
That the Department of Foreign Affairs and Trade examine the Government's 
obligations under other treaties to which Australia is a party to, with a view to the 

ernmeat beginning ne ortiations to remove any possible applications to cultural 

The Government does not suppoPt this recommendation. 

-While the Government is prepared to look at any particular difficulties of implementation 
in respect of existing treaties, it is not prepared as a general policy to revisit binding 
~orramitmcnts wh~ch  it freely entercd into. It also notes that this Recommendation has 
major resonrce implications and that there is no likelihood that Australia's treaty partners 
would be prepared to enter into the negotiations which the Committee reconmends. 

NZ to seek an amendment to the GER Services 
insert a 66carttural industries clause'' to exempt services 

The Go~crnment does not support this recommendation. 

The Ncw Zealand Government has stated that it regards the Broadcasting Services 
[Austraiiall Content) Standard 1990 as implementing the High Court's Blue Sky decision 
in an appropriate way atad in a manner consistent with the CER Services Protocol. Both 
Governments arc progressively removing their remaining inscriptions from the Annex to 
the Protocol (to further liberalise, rather than restrict, bilateral trade in services). The 
Austraiim Government will not therefore be seeking to amend the ProtocoI with the 
intention of excIudi11g New Zealand programs from coming under the standard. In 
addition to the effect which the attempted implementation of the recommendation might 
be expected to have on our bilateral relations with New Zealand (which would not agree 
eo tbe mendmenl), such a move could also have negative implications for Austra1iays 
bronder trade policy objectives. 



%he Broadcasting Sm7ices (Australian Content) Standard 1999 demonstrates that it is 
possible for the Australian Content Standard to achieve consistency with Australia's CER 
obligations, while stifi meeting the requirements of the BSA section 3(e) (which gives as 
one of the objects of the Act the promotion of thc rote of broadcasting services in 
develrrping and refllecting a sense of Australian identity, character and cultural diversity), 

In the review of the standard which is due to cammence by 1 Jitly 2001, the ABA wiIf be 
reviewing the extent of arty displacement of Australian programs by New Zeafand 
programs, and any secondary market price effects. 



REGULATION FOR CBNIMERGIIAL TELEVISION BROADCASTERS 

At &st iustance, Labor Senators prefer that the ABA redraft the new Australian 
Crpntent Starldard so that it achieves the purpose Australian Content Standards are 
intended to achieve. 

The Gciiemment considers that the roadcasting Services (Australian Content) Standard 
1999 strikes an zppropriate balance between Australia's trade and cultural objectives. It 
provides safeguards for categories of Australian programs considered vulnerable to 
substitiltion by cheaper New Zealand product, while complying with Australzlia's 
obligaiictns undcr the CER Services Protocol. 

fZ Recommendation I is unachievable, it is recommended that the Government 
legislate to anetld section %60(d) of the BSA to enable the ABA to continue to set 
eit'feetive Australisaa Csntent Standards. 

The r e p 4  of section 160 (d) of the BSA would mean that the ABA would no longer be 
bound, as a matter of domestic law, to take international obligations into account in 
canying out its hnctions. 

e Government notes that the repeal of Section 160 (d) would only remove the 
tlrtdcr the BSA that the ABA act in a manner consistent with our 

~titerrratto~al obligations. It would not remove our obligations to New Zealand under 
~nter~iafional law, and could u~~dermine the benefits Australia receives from rules-based 
~vorld track. 

The: Guvenment considers that its proposed amendment to the BSA is the most effective 
means af making it consistent with our obligations under the CER Services Protocol, 
whilst retaining the cultural policy objectives of the BSA, and providing greater 
rcgulatoq certainty to the ABA and to the industry by obviating the possibility of flow 
uns under the settion to other trade agreements and treaties. 


