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CHAPTER 1

- THE COMMITTEE®S RECOMMENDATIONS

THE PENAL JURISDICTION

Retention of the penal jurisdiction

No

That the exercise of Parliament's penal Jurlsdlctlon be
retalned in Parllament {R. 17) :

substantlve change 1n the law of contempt

That, subject to- what is said elsewhere concernlng

_defamatory contemptg, no substantive ‘Changes be made to

the law of contempt. (R. 13)

.Sparlng exercise of the penal }urxsdlctlon

That each House shouid exercise its penal jurlsdlctlon in
any event as sparlngly as poss1b1e ‘and ‘only when it is
satisfied to do 80 is essential in-order to provade
reasonable protection for the House, its Members its
committees ‘or its officers from improper obstruction or
attempt at or threat:of obstruction as. is causing, or is
1ikely to cause; substantial -interference with their
respective functions. Consequently, the penal
jurisdiction should never. be exercised in' respect of
complaints which appear to-be of a trivial character or
unworthy of the attention of the House; such complaints
should be summarily dismissed without the benefit of
investigation by the House or its committees.(R. 14)

'Guidelines for matters which may constitute contempt

.That the following guidelines be adopted by the Houses to

indicate actions which may be pursued as contempts:
Interference w1th the Parllament-

A person shall not 1mproper1y 1nterfere w1th the
free exercise by a House or a committee of 1ts
authority, or with the free performance by a
Member of hlS dutles as a Member.




Improper influence of Members

‘A person shall not, by fraud, intimidation, force
or threat of any kind, by the offer or promise of
any inducement or benefit of any kind, or by
other improper means, influence a Member in his
conduct ag a Member, or induce him to be absent
rrom a House or a commlttee.

Molestatlon of Members
A person shall not inflict any punishment,
penalty or injury upen or deprive of any benefit
a Member on-account of his conduct as a Member or
engage in any course of conduct intended to

~influence a Member in the alscharge of his duties
a8 a Member.

Contractual arrangements, etc.

A Member shall not ask for, receive or obtain,
any property or benefit for himself, or another,
on any understanding that he will be influenced
in the discharge of his duties as a Member, or
enter into any contract, understanding or
arrangement ‘having the effect; . or which may have
the erfect, of controlling or limiting the
Member's independence and freedom of action ag a
Member, or pursuant to which he is in any way- to
act as the representative of any outside body in
the discharge of his dutles as a Member. (R.. 27)

Dlsobedlence ot orders

A person shall not, thhout reasonable excuse,
disobey a lawful order of elther House or of a .-
commlttee.

Obstructlon of orders

A person shall not interfere with, or obstruct,
another person, who is carrying out a lawful
order of elther House or of a commlttee.

Interference w1th witnhesses

A person shall not, by fraud, intimidation, force
or threat of any kind, by the offer or promise of
any inducement or benefit of any kind, or by
other improper means, influence another person in
respect of any evidence given or to be given
before either House or a committee, or induce

another person to retrain from giving such
evidence.




Molestation of withnesses

A person shall not inflict .any penalty -or injury

upon or. deprive of any benefit another Pperson on
.. account -of -any ev;dence given or to be given

”before elther House or a cammlttee.-: :

Offences before commlttees

A person before 61thEE House or & committee shall
not: : : : _ _

(a) ‘without reasonable excuse, refuse to .-
make an cath or affirmation;_

"(b} without reasonable excuse, refﬁse'to_
- answer -any relevant guestion put to. . =
him when requ1red to-do 80301

{c) give any ev1dence or furnlsh any
information which he knows to be-
false or. mlsleadlng in a material
3part1celar., e . :

A person shall not, w1thout reasonable excuse:

(a) refuse or fail to attend before
. either House or a. commlttee when.
L summoned to do. 80;- SR

(bJ:.Jrefuseyor“fall to produce

g . documents or.records, or:to:
allow the inspection of
documents or records, in o
accordance with a reguirement of
either House or of a committee.:

A person shill not wilfully avoid service of the
- summons of elther House or of a commlttee.
a perscn shall not destroy, forge or falslfy any

~document or record reguired to be produced by
either House or by a committee.{(R. 28) .




Disturbance of Parliament

A person shall not w1lfu11y disturb a House or a
committee 'while *it is 51tt1ng, or wilfully engage in
~any disoraerly conduct in the. precincts of a House
or a committee tending to disturbits proceedings or
impair the respect due to its authority.(R. 30}

Publlcatlon of in camera ev1dence

A person shall not publlsh any ev;dence taken in

camera by either House or by a committee without the
approval of that House or commlttee.

Premature publlcatlon of reports

A person shall not pubsish any ‘report or draft
report of either House or @ committee, without the
approval of that House or commlttee.

False reports of proceedlngs

A person shall not w1ltully publlsh any false or

misleading report of the proceedings of either House
or of .a committee.(R. 29) -

Service of-writs, etc.

A person shall not serve or: execute any criminal or
civil process in the precincts of either House on a
day on which that House sits: except with the consent
of that. House; :provided that-.criminal process may be
served or executed where the consent of the

Presiding Officer in questlon has flrst been
obta;ned (R. 32y .

Attempts and consplra01es

Generally, attemrts or consplrac1es made or entered
into in respect of matters set out in the foregoing
recommendations may ‘be dealt with as

contempts. {R. 33) :

Defamatory contempts

The species of contempt of Parliament constituted by
reflections on Parliament, its Houses, Members of
. .Parliament. or groups of Members and generaily known

as libels opn Parliament or. deramatory contempt be
abolished. (R. 15)

Alternatively, should the Parliiament be unwilling to
adopt the foregoing recommendation:




(a} At all stages in the raising, :
investigation and determination of a
- complaint of defamatory contempt,
- the general prineiples of restraint
-expounded: in recommendatlon 14 he
-observed. : .

{b) At all stages of the assessment of
the complaint account be taken of
the existence of possible

- alternative remedies that may be
ravailable, in particular proceedings
in the courts for defamation, and of

~-the mode and extent of publication
of the material in question; and

o {cy That the defences ofz

(i} .truth, w1th the added requlrement
that it was din the public
- interest that the statement
should be made in a way in whlch
it was 1n fact made, or.

' -Liii an'honest and reasonable belief
in the truth of the statement
made, provided that:

\A. the statement had been made after
- reasonable 1nvestlgatlon,-

'_-B.'the statement had been ‘made in
“ the honest and reasconable belief
* that it was in the public - o
interest to make it: and

.C. the stetement had been published
- in a manner :reasonably
“appropriate to that pebllc
-1nterest,
should be avallable (R. 16)
2. TREATMENT OF COMPLAINTS OF BREACH OF PRIVILEGE OR CONTEMPT
Ralslng of complalnts

?hat the follow1ng rules shail apply when a Member of
either of the ‘Houses wishes to ralse a matter of
privilege or other contemptr




(=)

o) :

()

(@ -

{e)

The Member complaining shall, as scon as
reasonably: practicable vafter the matter in

cquegtion comes to his notice, give notice thereof
- 'to the Presiding Officer of his House;

The Presiding Officer shall:then consider the
matter to determine whether or not precedence

: should be accorded to a motlon relating to it;

The Pxesldlng Offlcer 5 de01szon should be at his
discretion but shall' be given as soon as
reasonably practicable.(R. '20)

:During the period while the complaint is under
consideration by .the Presiding Officer it shall

be open to the Member to withdraw the complaint
but the Member may not;- durlng ‘this time, raise
the matter in the House,

If=the-Pre81dxng Offlcer-decides that precedence

‘should not ‘be given ‘to “the complaint he shall, as
" soon as reasonably practicable, inform the Member

in writing of his decision, and he may inform the
Houge. It shall still be copen to the Member to
give -notice in‘respect - -of ‘the matter, which

notice shall not have precedence,

If the Pre51d1ng Offlcer decides to allow

precedence -to a motion relating to the complaint,
he shall advise the Member, inform the House of
his decision, and the Member may then give notice
of: his -intention:to ‘move on the next sitting day

~-for referral of the matter of the complaint to

the approprlate body,  -?;

On the next sitting day such notice sghall be
given precedence ‘over all:other notices and
orders of ‘the ‘day, provided that, if it is
expected that the next sitting day will not take

‘place within one week, a'motion may be moved

later in the day on whic¢h the Presiding Officer's
decision is given, when ‘it 'shall have precedence;

Procedures for conduct of Privileges Committee inquiries

{a)

(b}

The hearings of ‘the Privileges Committee 8hall be

in public, subject to a discretion in the
“committee to conduct hearings in camera when it

considers that the c1rcumstances are such as to
warrant thls course; i

The whole of:the transcript of evidence shall be
published, and shall ‘be presented to its House by
the committee when it makes its report, subject
however to a discretion to exclude evidence which
has been heard in camera and to prevent the
publication of such evidence by any other means;

6




(c_:)

(@)

. '(ej

(£). -

(g}

(h)

(1)

()

(k)

-Issues before the committee should be adeguately

detfined ;s0 that a person or-organisation against
whom a complaint has been made is reasoconably
apprised of the nature of the complalnt he has to
meet;

A person or organisation against whom a complaint
is made should have a reasonable time for the
preparatlon of an answer to that complaint;

A person against whom a complalnt is made, and an
organisation through its representative, should
have the right to be present throughout the whole
of the proceedings, save for deliberative

-proceedings and save where in the opinion:of the

committee he or she should be excluded from the
hearing of proceedings in camera;

A person or organisatioﬁ'against whom a complaint
is made should have the right to adduce evideénce
relevant to the issues;

A person or organisation against whom & complaint

.is made should have the right to cross examine

witnesses subject to a discretion in the
committee to exclude cross examination on matters

.1t thinks ought fairly to be excluded such as
‘. matters of a scandalous, improper, peripheral or

prejudicial nature;

At the conclusion of the evidence, the person or
organisation against whom a complaint is made
should have the: right to address the committee in
answer to the charges or in amelloratlon of his
or its conduct;

A person or organisation againét whom a complaint

- has been made shall be entitled to full legal

representation and to examine or to cross examine

. witnesses through ‘such representation and to

present submissions to the committee through such
representatlon,

In 1ts report the commlttee shall set forth ite
opinion on the matter before it, the reasons for
+that opinion, and may, if it thinks fit, make
recommendations as to what if any action ought to
be. taken by its House;

Subject to the fotegoing, the procedures to be
followed by the committee shall in all places be
for the committee to determine;




) The committee shall be authorised in appropriate
S cases and where in its opinion the interests of

justice s0 require; to. recommend to the Presiding
‘Officer payment cut of parliamentary funds for
the legal ald of any person . oriorganisation
represented before the committee or reimbursement
-£0 such person or organisation for the costs of
legal representation incurred by him, anra

{m} The committee shall be entitled to obtain such

: ' assistance, ‘legal or ctherwise,  in the conduct of
-its proceedings as it nay thlnk
approprlate (R 21) : - :

' Seven days‘ notlce for lmp031tlon of penalty

That as a general tuie, seven days notice must be
given of any motion for the imposition of a fine or the
committal 0f. any person for breach of perllege or
other contenpt. (R. 22) :

Penalties.

That the powers of the Houses to :commit for a period
- not exceeding the current term. of the then session, and
to recommit when. newly:constituted+be: abolished and
“‘that in its place the Houses should have the power to
commit a perscn found to'be in breach of the privileges
of Parliament, or otheiwise to be in contempt of
Pariiament; for a perlod not exceedlng six
months. (R. 18) :

- That where g corporatlon is judged to. be in breach of
the privileges of Parliament, or otherwise in contempt
of Parliament, it shall be liable to a fine not
exceedlng $10 000 .

That where an 1nd1v1dual is judged to be in breach of

the privileges of Parliament or otherwise in contempt

of Parliament. he shall be liable to'a fine not

exceeding $5,000 and that to impose such a fine shall

be an alternative to the imposition of a period of

committal. In no case should both & perlod of committal
“and a fzne be 1mposed (R. 19)

: Expulslon of Members

That the power of the Houses. to expel Menmbers be
abolished. (R. 25)




Forms of resolutions and warrants for committal
That :

{a) Where a perbun 1s committed for Dreach of
' privilege or other contempt, the resolution ot
the House and the warrant for committal shall

each state the ‘grounds of the commitment;

(b} Where a person is committed for failure to pay a
- ‘fiine imposed by .a resolution of cne of the
Houses, the further reselution for commitment and
the warrant tor committal shall state the grounas
on which the fine was inposed;

(<) ‘In each of the foregoing cases it shall be open
“to the Full High Court to declare that the
- grounas stated in the warrant for committal was
‘not ‘capable of constituting a breach of privilege
or other contempt of.tne_ﬁouse;

{a) Such a declaration” shali only be made by the Full
o ngh Court‘ :

{e) Where¢ the Fuii ngh Court makes such a
© - declaration, “it shall not be capable of making
any ancillary order or orders ror the purpcses of
yiving ‘effect to that ceclaration, compliance
‘with the views ‘expressed by the Hign Court in any
declaration made by it being entirely a matter
jfor the HouSe in Question,(R. 23)

Privileges Commxttee 1nqu1r1es and the reputatlons of third
persons

That where it dppears to the Perlleges Committee that
the reputation of a person may be substantially in
issue, the committee may advise that person that his
reputation may be substantially an issue and may permit
him such rights as the commitiee consicers just in all
the circumstances such as the right to attena in camera
hearings. (if ‘any), to. examine the transcript of any
evidence taken in camera,  té¢ adduce evidence, to cross
examine witnesgses,  to nake 5melssions, ana fLor any or
all of these or other purpooes to be legally
represented (R. 24)

Consultation between P:ivilegés_COmﬁittees
That the sﬁaﬁding orcers of each House be amended so as

to permit the Privileges Committees of each House to
conler with each other.{R. 26).




3. PROCEEDINGS IN PARLIAMENT .

Expanded definition of proceedings

(1)

{a)

Ab)

That the Parliament adopt an expanded definition

0f proceedings in Parliament in the following

terms - 'That without in any way limiting the
generality of the 9th Article of the Bill of
Rights:or.the interpretation that would otherwise
be given to it, for the purposes of a defence of
absolute privilege in actions or prosecuticns for
defamation the expression "proceedings in
Parliament” . shall include:.

all things said, done or written by

.a Member or by an-officer of either
.House of Parliament or by any person
ordered. or authorised to attend
before such House, in or in the
presence of such House and in the
course of the sitting of such House
and for the purposes of the business
being or about to be transacted,
wherever such sitting may be held |
and whether or not it be held in the

. ‘presence  of strangers to such House:

S.provided that for the purpose

. ..aforesaid.the expression "House"

- shall be deemed to. include any
committee, sub-committee or other
group or body of Members or Members
and officers of either or both of
the Houses of Parliament appointed

.. by.or with the authority of such
House or Houses for the purpoges of
carrying out any of the functjions of
or representing sucn House or
‘Houses; ' s

guestions anhd notices of motion
appearingd, or intended to appear, on
the Notice Paper, and drafts of
-guestions ahd motions which, in the
case of draft questions, are to be
put either orally or as guestions on
. notice, and in the case of draft
“motions, are intended to be moved,
and draft speeches intended to be
‘mace. in. either House, provided in
each case they are published no more
widely than is reasonably necessary;

30




(c)

(d)

(2)

‘Written replies or supplementary
written replies to-questions asked
by a Member of a Minister of the
Crown with or without notice as
provided for in the procedures of
the House-

communlcatlons between Members and
the Clerk or other officers of the
House related to the proceedings of
the House falling within (a), (b)
and (c)

For the purposes ot thls provxs;on "Member" means
a Member of either House of Parliament, “"Clerk®
means the Clerk of the Senate or the Clerk of the
House of ‘Representatives as the case reguires and
"officer” means any perscn, -including the Clerk

of the Senateor the Clerk of the House of

Representatives, not:beiny a Member, and who is,
or is actiny as, & person or a member of a cliass
of persons designated by the President of the

- Senate or the -Speaker of the House of

Representatives, -as the case reguires, for the
purposes of'the provision. (R. l)

Quest;ons as to whether any ‘person 15, Or is acting as,
an officer of either "of the Houses or of a committee Of
either or both Houses, o0r any sub-committee thereof,
for the purposes of the protection igiven by Article 9
and any "of the proposals-contained in recommendation 1
should be determined by Parliament.(R. 2)

Misuse of the prlvxlege of freedom of speech - reflections
on nonwﬂembers - e .

That:

(a)

(b)

(c)

The standingorders of each House be amended to
enable its Privileges Committee, or an authorised
sub~committee, to deal with complaints made by
members of the public to the—effect that they
have been subjected to unfair or groundless
Parliamentary- attacks on their good names and
reputatlons- :

Any compzalnts made should be dlrected to the
rekevant commlttee,' : .

Complalnts to the commlttees.

iy

should be-succ1nct,

11




{ii) should be .confirned toc a factual

:answer to the essentials of the
matter complained of;

(iii} should not écntain'any matter

(d)
(i)

amounting either directly .or
~indirectly toc an attack or a

reflection on. any Member of

Parllament. : .

The commlttees in..dealing w1th complaints:

should have complete dlscretlon as
to whether .a complaint sheuld, in
the first-instance, be entertained.
For example, they:may consider that
the matter complained of was not of
.a-serjous nature, or that it did not

- receive wide-spread.publicity, or

o that the complaint is frlvolous or
vexatious. S

(ii) should be empowered to'deal with the

(e}

(£)

complaint in whatever manner they
think fit, including calling for
supporting evidence, and making such
amendments as they think fit. to any
answer . proposed to be . submitted to
Parliament. In particular, they

- would have complete authority to
determine the form in which any .- .~
answer was to appear in the _
Parliamentary record. In doing so,
they should have regard to the :
fundamental desirability of not
causing, -unnecessarily ‘adding to,: or”
aggravating any damage to the. .. .
reputation of others, and of not
invading privacy of others.

- That this operation should operate for an initial

period of one year or such further
period as ‘each House may thlnk
approprlate-

That at the end of that period the operatlon of
this recommendation should be

_reviewed. {R. 3)

That at the COmmencement of each 59551on, -each House

- agree

{a)

to resolutions in the fellowing terms:-

That, in the exercise of the great
privilege of freedom of speech, Members who
reflect adversely on any person shall take
into consideration the following:

12




{i} The need t¢o exercise the
priviieges of Parllament in &
ﬂrespon51ble manner;

{ii)} -~ The damage that may be done by’

" unsubstantiated allegations, both
to those who are singied out for
attack, and to the standing ol
Parliamentin. the community:

-(iii) The very limited opportunities for
redress that are available to
'noanembere; ’

{iv) * The need,; while fearléssly
performing their duties, to have
regard to the rlghts of others;

(V) -The need to satlsty themselves, 50
' far as is possible or practicable,
that claims made which may refiect
adversely on the reputations of
i others are soundiy based.

{) That whenever, “in thexoplnlon of the
Presiding Qfficer it is desirable so to do,
- he.may draw the attention of :the House to
“the spirit and to the letter of this
=resolut10n (R ) ' S

That, when rev1ew1ng the operatlon of recommendation 3,
consideration be given tor-the ‘desirability of extending
the processes 'set out.in that recommendation so that a
person who claims .that the.contents of a paper

. authorised to be printed o published under the
Parliamentary Papers -Act -contains -an unfair ox
groundless attack on his good name and reputation would
have ‘available ‘tc him-the processes set out in
Reccmmendation 3 for the purposes of seeking to have
~incorporated -in Hansard an answer=to the essentials of
what 15 sald about hlm. {R. 5)

That the present prov151ons conferrlng .absolute
immunity in respect of .the printing of ipapers, and the
authorisation "of the publication of documents under the
Parliamentary Papers Act, be maintained.

That in any relevant legislation the opportunity should
be taken to ensure that officers of Parliament in
making availaple copies of tabled documents to Members,
or to the staff of Members, are protected by absolute
immunity against any prosecution or action for
detamatlon (R. 6}

13




Reports of proceedings

That the laws of qualified privilege as they apply to
‘reports of proceedings in Parliament be modified to
produce uniformity. throughout Australla in respect of
the follow1ng sp901flc matters-

{a) The publicatioh'of'fair and accurate

reports of parllamentary proceedlngs,

{b} . The publlcatlon of . extracts from or

abstracts of papers presented to
Parliament, or papers ordered to be
printed or authorised.to be
publlshed {R. 7) .

Reference to ?arllamentazy documents 1n courts

That each House agree to resolutlons in the following
terms.. . : _ .

(1)

That this“Bouse,:while reaffirming the status of
proceedings in Parliament cenferred by Article 9
of -the Bill :.of Rights, :gives leave for reference

© -to:-be made,toorfor the admission in evidence of, in
- future court - proceedings, or in proceedings

... before any royal ‘commission constituted under

(2)

Federal or State or Territory  laws, the
official record of -debate and to published

“.reports .and-évidence of .committees and to any
»wother documents-which, ‘underthe practice of the
‘House, 1t.:is presently required that a petition

for leave.should be presented and that the

~practice .of presenting petitions for ‘leave to
crefer to such documients ‘be discontinued.

.That in all matters falling within Paragraph 1 of

this Recommendation, -this House requests the

-Attorneys-General ofithe Commonwealth and of the

States to seek to develop procedures to ‘ensure
that the Presiding Officer is promptly advised of
each such matter so that :thé House can’be kept

..appraised of ;the use being made of .its records,
“lor of records of its Committees. {(R.8)

14




That, if for the purpose of giving effect to any of the
recommendations contained in this report a law is
enacted by Parliament, provision be made for
regulations under ‘that  law to specify tribunals to
which the tenor of the last recommendation should
apply; failing which the Presiding Officers be
empowered by resclution of their Houses to consider andg

©to act on requests from other tribunals, provided that

" they report the circumstances thereof to their
respective Houses at the first convenient opportunity
‘and they consult their Houses in cases where they
consider consultation 1s deszrable before action isg
taken. (R. 9)

4. PARLIAMENTARY COHMITTEES

Protection'of witnesses
{1) That Parliament enact a Witnesses Protection Act.

{2} That in Such act it should be provided that
anyone who threatens or punishes or injures, or
attempts to threaten or punish or injure, or who
.deprives of any advantage (including promotion in
employment) or ‘who discriminates against a
witnes& by reason of his having given evidence
before . any ‘committee -shall be guilty of an
of fence. and shall be:liable to damages at the
suit of that witness which may be awarded by the
Court before which a person may be convicted of

-.such an offence,:or awarded in cmv1l proceedings

:brought by the w1tness. '

{3} - That those convicted be punlsnabie by
= imprisonment for a maximum period of twelve
months, or-a maximum fine of 85,000 for an
individual, and $25,000 for @ corporation.(R. 34)

nghts of thnesses

That, in principle, gulqellnes te the following effect
{allowing for all necessary or desirable modificatlons
that circumstances may require or suggest) be adopted:

That, in thelr dealings with witnesses, all
~investigatory committees of the Senate/House of
Representatives and joint committees of the Parliament
shall observe the following procedures:

{1 A witness shall be invited to'attend a committee
' meeting to give evidence. A witness shall be
summoned to appear only where the committee has
regsolved that the circumstances warrant the issue
of a summons.
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”(2jf'

_(3}

(4)

(5)

- 61

(7

(8)

(9)

A witness.Shall be invited-td-produce documents

or records.relevant:to the ‘committee's inguiry,
and an order that documents or ‘records be
produced shall be.made only .where the committee

~ has resolved that ‘the 61rcumstances warrant such

an order. . -

A'witness[shallfbe_giveh=réasdnable notice of a

-meeting.-at which he 'is .to appear, and shall be

supplied with a copy of -the committee's terms of
reference and an indication of the matters

-expected to be dealt with during his appearance.

Where appropriate a witness may. be supplied with
a transcript of relevant evicence already taken
in public. R

A witness shall be given the opportunity to make
a submission in wrztlng before appearan to give
oral evidence. - .

A witness shall be giVenIteaSGnable access to any

_documents .or records whlch he. has submitted to a

commlttee.

A w1tness who makes appllcatlcn for any or all of
his evidence to. -be heard - in camera shall be
invited to give reasons for such applicatiocon, and

-may- go -so-in.camera. If the application is not

granted, the.witness ishall be:igiven reasons for

- that-decision.in public . session:

Before giving:any'évidehceuih.Camera a witness
shall be informed that the: committee may
subsequently decide to publish or present to the

-Senate/House/either House ‘the--evidence and that

either House has authority o order the
production .and publlcatlon of evidence taken in
Camera. .

A committee shall také_care;to ensure that all

guestions put to witnesses are relevant toc the

.- . committeels. inguiry and that the information
.. sought by those questlons ‘is necessary for the

purpose of that 1nqu1ry.

Where a w1tness objects to:.answering- any gquestion
put to him on any. ground, -including the grounds
that it is not relevant, or that it may tend to
incriminate him, he shall be dinvited to state the

- ground upon which he objects to answering the

question.. The committee may. then consider, in
camerd, whether it will -insist upon an answer to

'f;the questlon, hav1ng regard to the relevance of
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(10}

.(__11)

Sq12)

“(13) -

(14)

(15)

the dquestion to the committee's inquiry and the

- importanceé ‘to “the inquiry of the information

sougnt by ‘the guestion.If the committee
determines - that ‘it requires an answer to the

" guestion, the witness shall be informed of that

determination, ‘and of the reasons for it, and

-snall be required to answer ‘the question in

camera, unless the committee resolves that it is

-essential that it be ‘answered in public. Where a
- witness 'declines -to answer ‘a question to which a
~committee has required an-answer, the committee

may ‘report - ‘the tacts to - the Senate/House/either
House.

Where a committee has reason fto believe that
evidence about to be given may reflect on a
person, the committee shall give consideration to
hearing that evidence in camera.

‘Where a witness gives evidence in public which

contains reflections on a person or an
organisation and ‘the committeeis not satisfied

“ethat. it vis relevant to ‘the committee's inguiry
“the ‘committee may give consideration to ordering

that the evidence be expunged from the transcript
of evidence, and to resolve to forbia the

;publlcatlon of- that ev;éence.-*-

'Where ev10ence is glven whlch re:lects upon a
‘'person; that Tommittee 'may provide a reasonable
~opportunity for the person reflected upon toe have

access to that evidence and ‘to ‘respond to that

- gvidence by “written subm1551on or appearance
'3betore the commlttee.---' 3

A Wwitness may make appllcatlon to e -accompanied
by coungsel and to consult counsel in the course

~0f the meeting ‘at which he appears. If such an

application is ‘not granted, the witness shall be

" notified of reasons tor that decision., A witness

accompanied by counsel 'shall ‘be’'given reasonable

- opportunity to consult counsei dur;ng & meeting
at- whlch he appea:b_- '

A departmental officer shall not be asked to glve
opinions on matters of policy, and shall be given

“reasonable opportunity to refer questions asked
‘of “him to- his superior otflcers or to the
-approprlate Mlnlster.-~' :

Reasonable opportunlty shall be aftorded to

cwithesses to request -corrections in the
“transcript of their evidence and to put before a
-committee additional material supplementary to

their evidence,
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(16)

Where a committee has any reason to believe that
any witness has been improperly influenced in
respect of -evidence before a.committee, or has
been subjected to or threatened with any penalty
or injury in respect of any. evidence given, the
committee shall take steps to -ascertain the facts
of the matter. Where the committee is satisfied
that those facts disclose that.a witness may have

. been improperly influenced by or subjected to or

threatened with penalty or injury in respect of
nis evidence, the committee shall report those
facts to the Senate/House/either House.{R. 35)

5. OTHER MATTERS

Hodification of immunity f£rom civil érrest

(1)

(2)

That the immunity from arrest in civil causes be
retained, but be limited to sitting days of the
House of which the Member .concerned is a Member,
and days on which a committee or a sub-committee
thereor of which the Member concerned is a Member
is due to meet, and five days before and five
days after such times.

That where a Member is detained .in custedy, and
regaraiess of whether or not the matter is of a

- ¢ivil or criminal character, the court, or the
-officer having charge of the Member, shall

forthwith inform the Presiding Officer of the
Member's House of that fact, of the circumstances
giving rise to .pis detention, .and of the likely
or possible duration. thereof.{R. 10}

':_Modification of immunity from attendance as a witness

(1)

(2)

That. . the exemption of Members from attendance as

witnesses be retained, but that the period of
exemption be confined to sitting days of the
House of which the Member .concerned is a Member,
and days -on which a committee or a sub-committee
thereof of which the Member concerned is a Member
is que to meet and five davs before and five days
after such times. :

That when requested to attend. te give evidence,
or- served with a subpoena to.give evidence, the
Member may, after paying due regard to the need
of his House for his services, elect not to

-insist on the application of the immunity and

instead to attend in cocurt. .(R.12)
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Jury Service

That the exemption of Members and specified officers
from jury service be retalned in® its present )
' torm (R. 11)

-Dellneatlon of precincts

That.-

'(1)

@

the areas of doubt concernlng the application
of particular laws within the prec;ncts be
clarlfled and resolved,

" 'the precincts of the ‘present Parliament House

and of the new Parliament House, be defined
authorltatlveiy (R 31)
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CHAPTER 2

-Esﬁablishment of thé cbmmitteé

2.1 On the 23rd of March 1982 the House.of Representatives
resolved: e L

“That a joint select committee be appointed
to review, and report whether any changes are
ae51rabie in respecﬁ ot.

(a}) the law and -practice. of ~.parliamentary

: privilege as they altfect the Senate and
-the. . House of  Representatives, -and the
Members -and. .the: committees of each
House, ‘ C

{b) the procedures by which cases of alleged
breaches of pariiamentary privilege may
be raised, investigated ana determined,
and

(¢} the penalties that may be imposed for
breach of parliamentary privilege....l®

‘The full terms of reference are set out in Appendix l. On 25th
of April 1982, the Senate concurred in the resolution,?

2.2 The original committee had not reported to Parliament
_before the dissolution of both Houses on 4th February 1983,
Early in the new Parliament, each House agreed to the
re—establishment of the committee., The successor committee was
empowered to consicer and make use of the records and evidence
of the oriyinal committee.3 The full terms of reference of the
successor committee are set cut in Appendix 2.

2.3 The resojutions of appointment of the original and of .
the successor committee provided that the committee should
consist of ten members, with egqual representation from each
House. Details of membership of the committee appear at the
beginning of this report. .

2.4 At the first meeting of the original committee,

Mr John Spender was appeointed Chairman and Senator Gareth Evans
was appointed Deputy Chairman. At the first meeting of the
successor commlttee, Mr Spender and Senator Evans
(Attorney~General in the new Government) were each re~appolnted
to the positions they held on the original committee.
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Conduct of the inguiry

2.5 The terms of reference of the committee are broad and
were interpreted as demanding a comprehensive review of the law
and practice of parliamentary privilege and the penalties that
may: beimposed by Parliament for a breach of privilege or other
contempt of Parliament,

2.6 -Because of the fundamental importance of parliamentary
privilege +to both Parliament and the community the original
committee decided it should seek the views of the community on
all matters within its terms of reference. Advertisements were
placed in national newspapers, submissions received, and oral
evidence taken from a number of witnesses.4 At an early stage
the committee contacted Presiding Officers in each of the State
Parliaments and, with their co-operation, organised a seminar
which was attended by members of the committee, Presiding
Officers from State Parliaments, and Clerks from Commonwealth
and State Parliaments.

2.7 The committee also thought it should inform itself of
the laws and practices of overseas Parliaments as well as those
of each of the State Parliaments. Bach State Parliament, and a
selected number of overseas Parliaments, were contacted and
information on their laws and practices obtained. A list of
overseas Parliaments from which information was obtained appeats
inannexure 3. Scme Members of the committee have also had the
opportunity to meet with the Joint Select Committee upon
Parliamentary Privilege of the Parliament of New South Wales
(whose terms of reference are substantially similar to the
committee's) and to discuss with that committee issues of common
lnterest.

2.8 On 7 June 1984 the Exposure Report of the committee was
tabled in the House of Representatives. It was later tabled in
the Senate. The Committee toock the course of tabling an Exposure
Report so as to obtain the views of members of Parliament and
other 1nterested parties on its preliminary COHClﬂSlOHS.

2.9‘ The commlttee wishes to express its thanks to those who
made submissions to it or who gave evidence before it, to those
who attended the seminar of 2nd August 1982, to the Clerks and
Presiding Officers of other Parliaments who have provided the
conmittee with material on the laws and practice of their
leglslatures and to those who commented on the Exposure Report.

2.10 The commxttee also wishes to express the partlcular o

debt it-owes to the Secretary to the committee,
Mr Bernard Wright.
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ENDHOTES

1. VP 1980-83/805-06. -
2. VP 1980-83/875; J 1980-83/884.
3. VP 1983/52-3; 3. 1983/63-4.

4. For a list of persons who appeared betore the commlti:ee
and- made stbmissions see Appendlces 3 and 4
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CHAPTER 3

Background to the inquirY'

3.1 At the time of Federation no attempt was made to define
the privileges of Parliament. ‘Instead, the Commonwealth
Parliament adopted the "powers, privileges and immunities"
possessed by the House ¢f Commons on lst January 1901, the date
our Constitution became law. This was effected by sectlon 49 of
the Constltutlon wh;ch states:

"The pcwers, perlleges, and"immunities of
the Senate and of "~ the House of
Representatives, and of the Members and the
committees of each House, -shall be such as
are declared by the Parliament, and wuntil
declared shall be those of the Commons House
‘of Parliament of the United Kingdom, ' and of
its Members and committees,; at the
establlshment of the Commonwealth.

{(In thls report’ tbe expre851ons "privileges® or "privileges of
Parliament" or expressions to like effect, will be used as an
omnibus means of embracing the "powers, privileges and
immunitieg” conferreé on the twe Houses by section 49 of the
Constltutlon ) -

3.2 No declazation within section 49 has been nade.l Hence,
the privileges of the two Houses, their committees and their
Members, are in all respects identical to those of ‘the House of
Commons of over 80 years ago. To many, it seems distinctly odd
that to discover the nature and extent of its privileges a
sovereign legislature should have to look back to-a point of
time frozen in the history of a legislature of another country.
Moreover, in loocking back, ‘it is ‘necessary to recall that the
privileges of the House of Commons had been judged by that House
to ‘be 'incapable of change in substance, save’‘by statute, since
the year 1704. ‘Theré have been vast changes“in the peoclitical,
social and economic fabric of odur society since 1901, and in ‘the
means of communication of ‘spoken and written words. The changes
that have taken place since the turn of the 18th"Century are
even more vast, and the obvious question arises of the relevance
of pr1v1leges grounded on such an01ent precedents.

3.3 it was understandable, easy and convenient to adopt in
1901 the priviledges of the House of Commons and to leave to-
future generations the task of judging their continuing
relevance, whether changes were desirable and, if they were,
what they should be, The commlttee now has the task of making -
that judgment.
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Parliamentary privilege: nature and origin:

3.4 It might be thought that as the rules of parliamentary
privilege developed over the centuries, they would become
clearly established, leaving no doubt on essential guestions.
This.is not so, In vital respects:the content of some of the
rules, and.the circumstances in which they may apply remain
unclear .~ - as later appears. AR

3,5 Parllamentary perllege ‘is the sum of the SpEClal
rights attaching to Parliament and to its Members. It attaches
to them for one prime and fundamental purpose: the proper and
fearless discharge of Parliament's functlons.zuConceptuaily
speaking, it may be said. that n :

‘...the real _ba51s. of . privilege. is . to
safequard in the interests of .the nation as.a
corporate . entity . . the efficient . .and
independent .. working -:o0f Parliament - as .an
institution...".3 . - . L - Lo o

3.6 While it is obvious that parliamentary privilege can
operate for the personal benefit of the Member:of Parliament -
as with the defence of absolute privilege .in defamation cases -
the pr1v11ege remains . the privilege of Parliament itself.

"The dlstlnctlve mark of a perllege is its
ancillary character ... (privileges)... are
enjoyed . by ~individual:. Members, ;because  the
House .. cannot perform .its functions. without .
unlmgeded use of the services of 1ts Members

3.7 .0 - Parllamentary perllege is: the oetcome of the struggle
by . the House of - Commons to estabilsh its independence and to
assert its authority over the regulation of its. own affairs.
This struggle began at the -end of the l4th Century, by which
time ‘the Commons had come to be recognised.as a separate House
of Parliament. While, in the main, the basic issues were
resoclved in favour of the Commons by the time of. the Bill of
Rights of 1689, areas of controversgy remain to-this day. We do
not think it necessary to examine in detail the development of
the. . law and practice of parliamentary privilege. But, when
examining how things now stand, .and evaluating the need for
reform, there are aspects of parliamentary privilege and
characterlstlcs of its development whlch .need to be kept in

. mind.

3.8 . 'In the first place,‘it'ls beyond our Parllament's power
to create new privileges except by statute, pursuant to. the
- powers conferred by section 49 of the Constitution,?
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3.9 Secondly, Parliament's privileges are a mirror of the

times when they were gained. Here lies the explanation of two of
the features of those privileges: some apparently idiosyncratic
characteristics, and; in the views of critics, their failure in
certain areas to match the needs of the times, : P o

3.10 An example of theé former is the immunity from arrest in
¢ivil proceedings. This immunity is the oldest of the «clearly
‘defined privileges of the House of 'Commons and was first"
vindicated in 1543 when the Commons secured the release from
arrest of a Member and the commitment of those who had o
authorised his arrest. This. perilege extends, somewhat
biblically, to 40 days ‘before a session begins and 40 days after
it ends and continues through all adjournments. When first
established it was of very great importance - especially in
cases of imprisonment Tor .civil debt -~ and -‘"in early days it was
the most frequent cause of the exercise of the House's penal
jurisdiction®.6 The immunity existed so the House could have the
first claim on - the services of its Members. Arrest in civil-
.proceedings has mainly been_abollsheé, and many would say that
its continuing existence is an artifact of times long gone and
that it now should be decently 1nterred. But it still remains
Part of the 1aw of Australla.- e T :

3.11 An examyle of the fallure of parllamentary plellege to
match the needs of the day ‘is to be found in the protection
given to debates and proceedings in Parliament. The law (Article
9 of the Bill of Rights of 1688%8) provides that debates and
proceedings in Parliament shall not be impeached or guestionhed
outside of Parliament. The word "debates" causes: little
difficulty, but_the expression "proceedings in Parliament" is
another matter.? The difficulties of interpretation presented by
this summary statement of a concept 'so fundamental - to
Parliament™s authority and raison d'etre are examined elsewhere.
The vagueness of this expression has also been criticised in the
1967 Report of the House of Commons Select - Committee on
Parliamentary Pr1v1lege and some: of "its shortcomlngs noted.8

3.12 Thirdly, the development of parliamentary privilege in
the House of Commons was characterised by:clashes between the
commons ‘and the courts over the nature and extent of '
Parllamentary perllege. This has resulted in a jurlsélctlonal
no-man's land in which both:the courts and Parliament claim
govereignty. While the p0381b111ty of ‘a’ clash between the courts
and ‘Parliament seems remote, 1t nevextheless remazns
theoretically possible. : S

3.13 Lastly - and this is'of'great importance - the powers,
privileges and ‘immunities of Parliament, including the power to
punish for contempt.of-Parliament, developed in the context of
the vindication of the rights of Parliament against outside
authority. Perhaps for this reason, and perhaps also because of
the whelly different political, social and economic
circumstances of those days, not a great deal of thought appears
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to ‘have been given to the rights of others, In particular, the
rights of those who criticise Parliament and Members of :
Parliament - a fundamental of any democratic soclety - and the:
rights of those who are called by Parliament to explain why they
should not be held in.contempt of it, have not always had as
much regard pald to them as we thlnk they deserve.

3.14 . The halancing of the essent1a1 ané 1egxt1mate rlghts of
Parliament against other equally essential and legitimate rights
is of great difficulty and importance. In certain areas these
conflicting ‘interests may not be resolvable, in.which case the
decision has to be made one way or the other. But to engage -in
~this exercise 1s essential to the task Parliament has given us.

Summary of pr1v11eges of Parllament and 1ts Members-

3.15 - What are the privileges of Parliament and its Members‘>
For ease of exposition they may here be grouped under two
headings. Firstly, privileges of -Members of Parliament;
secondly, the privileges of the Houses in. their corporate
capacities. This classification is adopted for convenience only
and, with some amendments, is based on the 1967 Commons Report.
In principle, there iz no true distinction between the two heads
of privilege, as fundamentally all claims of privilege rest on
the proposition .that the privilege is necessary for the proper,
efficient and fearless conduct of the business of Pariiament.
Nor is the categorisation under these two heads as neat or as
watertight as it may at first sight-appear. But it is an
acceptable basis for the purpose of summarislng the exmstlng
state of affairs.

Rights and 1mmun1t1es of Members-

3.16 (i) "Freedom of speech
(ii) Freedom from arrest in c1V1l sults
(1ii). Exemption from service as jurors
(iv) Exemptlon from attendance a8 w1tnesses

3.17 The 1967 Commons Report also 1ncluded, as one of the
rights and immunities of Members, "freedom from- appointment .as-a
sheriff®. 'This exemption from apgo;ntment was, the committee
thought, "somewhat complicated".? Happily, since the office.is
unknown in Australia, these complications may be disregarded.
But the existence of such a "freedom" - which developed in an:
entirely different historical context - as a privilege of the.
House of Commons throws into relief -the incongruities that can:
emerge from tying the Australian Parliament to the privileges of
the House of Commons:10 tThe 1967 Commons Report also included
"freedom from molestation” amongst the rights and dimmunities .of
Members. It is :doubtful whether such a specific right or :
immunity exists,ll and we think "molestation" more properly
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falls under Parliament's power to punish as contempt actlons
which impede or may  impede its work. ‘We have therefore excluded
molestatlon from thls summary. -

Rrghts of the Houses 1n thelr corporate capacrtles-

3.18 (i) :The rrght to have the attendance and ‘gervice
co : of 1ts Members. ; ‘ : .

(ii} The rrght to regulate 1ts own 1nternal
- affairs and procedures free from 1nterference
by the - courts. . . . :

(iidi) Subject to constltutlonal llmltatlons, the

. right to provide for its proper constitution,
including the power to expel Members guilty
of disgraceful and infamous conduct.,

e {dv) 'The'rigﬁt to institute 1nquiries and to
. .~require.the attendance of w1tnesses and the
: productlon of documents.: : .

(v)-. The rlght to: adm1n1ster oaths to wrtnesses.--

'{vi) .The rrght to punrsh by committal persons
: ~iguilty -of-breaches of 1ts prrvrleges or other
contempts. = .

{vii) The rlght to dlrect the Attorney ~General to-
. prosecute for contempts of the House which -
are alsc criminal offences and for offences
connected thh parllamentary electlons,

(viii}) ‘The rlght to publlsh papers contalnlng
defamatory matter.

S0 far ‘as we are aware, the right to dlrect the Attorney -General
to prosecute.-for contempts which ‘are also criminal -offences has
never been exercised. Electoral offences are now covered by the
elaborate provisions of Part XVII of ‘the Commonwealth Electoral
‘Act. The consideration . of prosecution for offences under Part.
XVII-is primarily the responsibility of-the Electoral
Commisioner, however the function of instituting and conductlng
prodecutions is the responsxblllty of the-Director of Public
Prosecutions, While it would seem that the Houses still retain-
the rights to direct the. Attorney-General to prosecute in these
areas, these rights now appear to be :of academ;c 1nterest only.

3.19 N Wltnesses examlneé before the Houses, ‘or any-commlttee,
are entitled to the protection of the relevant House in respect
of anything that may be said by them in their evidence. This
protection was expressed by Senator Greenwood and Mr Ellicott
QC, in their report "Powers over and protection affcrded to
witnesses before Parliamentary Committees™ in these terms:
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“"Clearly {a withess's] evidence :could :not,
without the conséent of  the House before whose. B
committee it was given, be used against him~ oo
in subseguent c¢ivil or criminal proceedings’
to prove the-commission of ‘& crime-or & civil
wrong. There seems no reason to doubt that c¢n
the same .basis it could not be used to prove
an admission by him to challenge-'his credit
or to rebut denials in cross—examination.”

In our view this protection also extends to witnesses appearing
before jeoint committees. Witnesses summoned tc attend before
either House, or any committee, are also entitled to freedom
from civil arrest for the pirposes of their attendance. Officers
in immediate attendance on elther House are s1mllarly
privileged. : : . :

3.20 The 1967 Commons Report also included among the
corporate rights of the House the right to impeach. By English
law impeachment is the prosecution by the House of Commons
before the House of Lords-of any person for treason or other
high crimes or misdemeanours, or of a peer for any crime.l3 The
concept of a right to impeach:is alien to‘Australian 'law and to
our historical circumstances. We have neither a House of Lords
to sit in judgment on citizens, nor, incidentally, any peers to
prosecute. More:fundamentally, the process of impeachment 'is:
inconsistent with the exercise under our Constitution by the:
courts, and the courts alone, of judicial powers.

Contempt of Parllament.

3.21 Because of its great practlcal 1mportance, we think it
desirable to say something here about the power of either House
to punish for-breaches of its privileges -or other contempts.

3.22 The expressions "breach of privilege" and "contempt of
Parliament" are frequently used interchangeably "and as if they
were two different ways of expressing the same concept. They are
not. A breach of privilege. is a breach of a specific privilege
of Farliament. Broadly speaking,. it may be said that ‘these
privileges are part of the law.of the land,.and will be enforced
by the courtseither positively by taking action tc¢ protect the
privileges of Parliament, or negatively, "by refusing to assist a
person -affected by the exercise of Parliament's privileges. -
Thus; if during a trial it appears to the court that a debate in
Parliament has been called into question contrary to the
protection given by Article 9 of the Bill of Rights, it is the
duty of the court to prevent that being done, just as it is the
.court 5 duty to give effect to any other of the lawsg of the
kand, : . . .
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3.23 It has been aptly said "All breaches of privilege
amount to contempt; contempt does not necessarily amount to a
breach of privilege".l4 Whether the matter complained of is in
breach of an undoubted -privilege, or an offence against
Parliament which does not come:within that description, the
powers of Parliament to investigate and punish are the same. But
we think the distinction between bhreach of privilege and-
contempt of:Parliament: is of fundamental importance and needs be
kept firmly in mind. The basal distinction is that Parliament
and Parliament alohe determines what constitutes contempt of
Parliament. The reach of ‘Parliament’s power in contempt matters
was . succinctly put by the Chairman of the 1967 Commons Commlttee
to the Clerk of the House of Commons.

“I ought “to ask you thlS. There 1is this

practical dlfference, that if a matter 1is

judged to be a breach of privilege it must
.. f£all within one of the already existing cases
~.0f "breach 'of  .privilege. -In.:-the case ©f-

contempt, however,- Hou

com etion deci itho

-legislation what is is. n c e of
~Houge? Answer: Yes." . (emphasis added)

3.24 - The nature -of the offence of contempt: of Parliament,
and Parliament's powers to punlsh for contempt, may be stated in
these terms: . .

:PThe power -of both Houses of Parliament to
punish for contempt is a general power -
similar to that possessed by the superior
courts of law and is not restricted to the
punishment of breaches of their acknowledged
-privileges. 'Any - .act - or . omission ° which
obstructs or impedes either House 1in the
performance of its functions,» or which
obstructs.or impedes any Member or officer of
the House in the discharge of his duties, or
which has a tendency to produce such: a
result, may be treated as a contempt even if
‘there - is. . no precedent for the. offence.
‘Certain . offences . which were .- formerly -
.. described: - as ~‘contempts. are now commonly
:~designated -as: breaches of privilege, although
that - term mere properly ' applies. to
infringements of the rights or immunities of
one of the Houses of Parliament,"16
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CHARPTER 4 : - -
THE AljSTRPLLIAN EXPERIENCE

Attempts at reform

4.1 ' Early in our hlStOry, mlsglv1ngs were. felt about some
of the ancient privileges of Parliament, :the.means by which  they
were enforced, and their appiication to Austraiian conditions.

4.2 In- 1908 each House ap901nteo a. select commlttee.-

"e.. tO enqulre and report as. to the best
procedures. for the trial and punishment of .
persons charged with the interference with or
breach of the powers, privileges, or
immunities of either. House of ~the Parliament,
or  of. . the . Members -or :committees of each
House?®. S S Do v A

The joint committee was trehcnantly critical of'piocedures of
punlshment lnherlted trom the Ccmmons-

~"The -an01ent procedure for: punlshment of.,
contempts of Parliament is generally  admitted .
te be cumbersome, ineffective, and not

sconsonant  with modern -ideas .and requirements
in - the - administration -of = Jjustice. It 1is
hardly = consistent with the . dignity ..and

~functions . of- &  legislative  body  which has-
been assailed by newspapers or individuals to
engage -within . the . Chamber -in conflict. with

. the alleged .offenders, and to  perform the
dutles of prosecutor, juége,_and-gaoler;“z

it recommended that-

"All persons prxntxng, ‘publishing or uttering
any false, malicious.or defamatory statements . .
C.calculated to bring the - Senate or House .of ..
:Representatives . or . Members . or .the committees-
“thereor into hatrea, -contempt, or ridicule,
or attempting to improperly interfere with or .
unduly influence, or obstructing, or
. insulting  -or assaulting, .or .. bribing or
Lo attempting to -bribe Members of -Parliament in
the discharge of their duties, shall be
deemed <guilty of Dbreach of privilege and
.~contempt .0f Parliament, and shall be 1liable
to be -prosecuted. for -such . contempts upon
complaint. . instituted .by the Commonwealth
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Attorney-General before a Justice of the High
Court pursuant to a resclution authorising
such prosecutlon to be passed by the House
affected.”3 ca

The committee alsc recommended that on proof of a complaint, the
justice hearing the complaint should be empowered to impose a
fine not ‘exceeding five hundred pounds, or imprisonment for a
term not: exceeding 12:months, and to order the offender to pay
-the costs of: ‘the" prosecutxon. o S S i

4‘3 . The committee made two other 81gn1flcant
recommendations. Firstly, that proof of “truth should be a
~defence to a complaint of libel or slander against Parliament.
Secondly, "... that a‘law be passed defining the mode of proving
by legal evidence ‘what are the powers, perlleges and immunities
of the House of Commons."4 :

4.4 These recommendatlons were far reaching - perhaps too
far reaching. Nothing 'was done to implément them until they were
diginterred from the archives in 1938. In that year a bill was
drafted to give effect to the recommendatlons of the ]01nt '
committee of 1%08. It was never 1ntroduced S

- 4.5 The next essay in reform followed the ggeg of g;own
-and Pitzpatrick, a case of gredt importance to the law and

practice’ of parllamentary pr1v1lege.

4.6 ‘Browne and Fitzpatrick were’ founé by the ‘Privileges
Committee of the House of Representatlves, in & report of the
8th June 1955, to be guilty of a serious breach of privilege by
'publlshlng articles intended to ‘influence ‘and -intimidate a
Member in his conduct in the House'and in’'deliberately

"~ attempting to impiite corrupt conduct as a Member against a
Member f£or the express purpose of silencing ‘him. A-scant two
days later motions were put and carried to the effect that each,
being gquilty of a seriocus breach of privilege, should be '
imprisoned for a period of three months, or until earlier
prorogation or dissolution of the House, unless the House should
in the meantime order~his discharge.® In accordance with Commons
precedent; the warrants ‘issued by ‘the Speaker fot the commitment
of Fitzpatrick'and ‘Browne were expressed in ‘general terms. Each
warrant stated that the person concerned had been guilty of a’
serious breach of privilege, quoted the dec1510n of the House,
and set out the terms of commltment.

4 7 Both men’ applled to the ngh Court for writs of hageas
£Orpus. Thelr appllcatlons were dlsmlssed In its judgment,® the
Court sald v R

*...1t is for the Courts- to judge of ‘the
existence in either House of Parliament of a
‘privilege, but, given an undoubted privilege,
it is for the House to judge of the occasion
and of the manner of its exercise.”
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The court also sald-

I the warrant spe01f1es the ground of the
commitment the  court may, it would seem,
» . determine whether it.is-sufficient in law as.
-a'ground to amount - to a_breach'of'privilege,
cobut . if: the - warrant-o:is crupon -oits ¢ Face
consistent with ‘a breach of an acknowledged.
privilege: it: .is . .conclusive .-and- is . no:
,objectlon' that  the breach of pr;v;lege is o
stated 1n general terms SRR ;

' Slnce the House had adopted the Commons' practlce of statlng the
ground of commitment” in. 'general terms, effectlvely the court was
_«precluded from rev1ew1ng Parllament's dec1s1on._ 8 _ .

4.8 Two thlngs may be sald on the High Court s dec1sxon,
‘and of the action taken by the House of Representatives - the
only:.occasion when either House has imposed a sentence of
imprisonment on . a' person’found guilty of a breach of ‘privilege
or .other contempt. Firstly,:while dealt- with by the House of =
Representatives, and- by the.court, as.a case of breach of
privilege, the'offences of Browne®and Fitzpatrick could have -
been - and perhaps -should have been - dealt with simply as -
contempts of Parliament not involving any breach of an undoubted
privilege. Secondly, what the High Court said in its judgment as
to the’ unrev1ewab111ty of  decisions made by the House, or: the
Senate, in privilege casés where the 'warrant specifies the'
breach in genersl terms. applles equally to cases treated 51mply
cas cases of contempt. : _ . . o

4.9 f The Browne and Fltzpatrlck eplsode provoked w1despread
controversy., In the same month that-Browne and Fitzpatrick were
commited, Prime Minister Menzies undertook ‘to..conduct a review
of parllamentary perllEQE. The fate of that review rs unknown.

4 10 The most recent attempt to reform the law of
Parliamentary perllege came from Senator Button, then Leader of
. “the Opposition in the: Senate. In November 1981 he introduced a
“Bill in the Senate which, to- use his words, gsought “to reform-
the law of Parliamentary prlv1lege as it ‘relates to-the power of
the two Houses of Fedeéral Parliament to punish for contempt of
Parliament™. Thls blll 1apsed on the dlssolutlon of the 32nd
Parllament.

Breaches of pr1v11eges and other contempts. Hlstory of the two
Houses : : : _ :

3.1 A few words should be sald on the hlstory of perllege
cases w1th1n the Houses. : : _
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4.12 Up to the time of the establishment by the last
Parliament of this committee at least 83 matters had been raised
in the House as matters of privilege. We do. not imply that these
matters were all-properly described as issues of priviiege or
contempt. The majority of complaints relatea:to matters properly
classified as contempt, rather than as breaches of specific
privileges. Of the matters raised, 13 could be characterised as
complaints relating to intimidation or -alleged attempts
improperly to influence Members; 17 involved reflections or
misrepresentations concerning the House, Parliament- or Members
thereof generally (including refliections or misrepresentations
made, or allegedly made, by Members); 15 concerned reflections
~0r misrepresentations about-identified Members and five related
to committee matters. The balance ranged: over issues such as
censorship of correspondence, the administration of Parliament,
service of process in the prec;ncts, and alleged unlawful
lmprlsonment. T Co :

4.13 The House of Representatives! Committee of Privileges
was hot established until 7th March 1944. Before the formation
of -that committee there were several instances.in the House of
motions expressing particular:.views- - following the raising ‘of
complaints. Some were debated-and agreed to,” some -negatived and
some withdrawn or not resolved, Since.the formation of ‘the =
-Hougé's Committee of Privileges, 22 complaints have been
referred to it-for investigation and repert. Of these-seven
involved reflections on-or misrepresentations concerning the:
House or Members generally, four concerned reflections against
1dent1f1ed Members, one - “the: Browne angd.- E;;ng;;;g&mgﬁgg
invelved intimidation, three concerned committee inguiries, -and
the others included sucu matters as the use of House records ‘in
‘Court, a-letter fraudulently written in .a-Member's name, .
immunity from civil arrest, . publlcatlon of an advertisement
featuring a photograph of the House.in session, and-alleged
censorship of Members! correspondence. In-the case-of one:
reference no report was made before a dlssolutlon - the matter
theretore lapsed.. ¥

4.14 . The Senate s, record has been altogether less turbulent.
It did not establish.a Senate Committee of Privileges until the
lst . January, 1966 and before that date, only one matter was
investigated by the Senate. Since.the establishment of the
committee, only nine cases have been referred to it. These cases
have concerned: premature disclosure of committee material (4
cases), claims for Crown privilege, the security of Parliament,
the use of unparliamentary language in debate, the arrest andg
imprisonment of a Senator and repeated abusive telephone calls
to a Senator. '

4.15 The stimulus for the establishment - -of this committee
came from the publication in the Sydney Daily Mirror of the

2nd September 1981 of an article by Mr Laurie Oakes. In it,

Mr Oakes made a number of uncomplimentary references to Members
of Parliament - references which could easily have been read as
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relating to Senators, but :the Senate declined to bother itself
5. With these matters. A complaint was made in the House, the
.Bpeaker found that prima facie there had been a contempt, some
Members of .the House not-agreeing on this peint forced &
-division, and after .the division —~ not on party lines - the
matter was referred to the Privileges Committee. That committee,
.-when it .came to .report, was unanimously of the wview that a
comprehensive -inquiry which had been proposed in a resolution of
the House of Representatives of the 13th April 1978 should be
.commenced without delay. (The committee's findings on the
reference were that the article in gquestion constituted a
scontempt, that it was irresponsible . and reflected no credit on
-.the author, . the editor and .the publlsher, but it considered that

the matter was not worthy of occupylng the further time of the
-House) . .

Criticisms'

-4..16 .. Opinions are divided on the merits of the law and
practice of parliamentary privilege :as they now stand. The
wcompeting arguments may be broadly summarised.along the
following lines. Supporters. of the gsfatus gug contend that no,
Ln0r-Little, change. is neeaed, that in essential respects the law

and -the practice of parliamentary privilege is apposite to the
needs of Parliament, that the enforcement of the privileges of
Parliament .should remain with Parliament and;that in particular
the .penal jurisdiction =~ the. power.to.investigate and punish -
must -be retained by Parliament as the ultimate guarantee of its
independence, Critics point to. the arcane nature of. some of the
..privileges,. to the uncertainty of the law in at least two major
~-areas of. importance - .offences which may attract Parliament's
penal jurisdiction and the .grey areas at the extremities of the
freedom .granted by Article 9.0of the.Bill of: nghts -.and to the
claimed injustice of .allowing Parliament to sit in judgment on
offences committed agalnst it or its Members. Some also question
the desirability of retaining in Parliament the power to punish
for reflections on Parliament or its Members - "defamatory
contempts" as they may be called.

s 4 l? Some 1nd1catlon of the contendlng views, and how

1rrecon01lable they are, may be. gained from the follow1ng
excerpts from evidence given to the committee: _

"By and large the records of our . elected
- <Parliament -.in the. exer01se o of . its powers,

. privileges and  immunities. over . eighty  two
years desérve_ more. .than -public. denigration.. .
Its record .is worthy of acclaim, as well as -
criticism; that acclaim, however, should not

.. give rise to self satisfaction . :or
complacency. Considerable room remains for
improvement; there is much to be done."
{Evidence from Professor G.S. Reid)

37




M. ewe are sdying...that from the ‘experience
‘of ‘being within®the  Parliament and with some-
concept ‘of the Parliament:.looking after -its -
own . affairs, "we. ‘think that the preseéent
situation, ‘with ~some. significant’ variations
of:‘procedures and 50 ©on; can adeguately deal
~rwith . 'the - .situation®. © {Evidence ° ~.of
o Mr A, R. Cummlng Thom, ClerK of the Senate).10

Wlth these v1ews may be contrasted.

“The law is unnecessarlly uncertaln and glves
neither "Members of -Parliament nor the public'’
-adequate guidance. on” what their rights and
duties are. Uncertainty exists not only
because the law is inaccessible, but because
parliamentary precedents are ambiguous and
because the contempt power in some :

“jurisdictions " enables new ' offences to  be .. -
created", . (Statement . . of Professor

~ Enid Campbell ~guoted -“with app:oval'”in “his .
submission. by "~ MrJ.A, Pettifer,” © former -
Clerk of the House’ of Representatlves) :

F(My) subm1851on argues that the mechanlsms
for protecting ~the integrity "of Parliament’
~are no longer appropriate.’ Indeed, it may be
"argued irthat the - -confusion’ surrounding
B appllcatlon of parllamentary privilege, both
the public mind and’ amony some media
prof8551onals, and - ‘the "anachronistic methods
of " dealing with breaches may  'do more to
damage the reputation of the Parliament than
“uphold  cfitt. {Mr Ranald ~ MacDhonald, _then
JManaglng Dlxector of David Syme and Co ).

The commlttee 5 task

4.18 However useful it may be to look to the history and
past application of the law and practice ¢f parliamentary
privilege, and however valuable thé contribution of witnesses
and others, in the end the issues before the committee resolve
themselves down to these. Firstly, what are the laws and
practices of parilamentary ‘privilege? Secondly, ‘are they
appropriate today ‘for the independent, efficient, and fearless
working of Parliament as the body responszble for governing the
affairs of the nation? Thirdly, if in any respect they are not,
what changes are desirable? More broadly stated, the issues may
be put in this fashion: what is the proper scope of
parliamentary pr1v11ege?
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" 4..9 . At the outset, there is a threshold gquestion which “is
easily overlooked and should be addressed. Does Parliament need
to have .special powers, privileges and immunities? =

4.20° ~  The answer ‘to this guestion lies in Parliament's very
special role in‘'the Australian community. Within its
constitutional limits, Parliament is the supreme law maker for
the Australian nation. No-one is beyond its reach; no-one
remains untouched by its actions. Parliament is the sole
repository of powers crucial to Australia's security and its
survival, such as the defence and externali affairs powers.
Parliament sets the framework of the economic life:of this
country,- levies taxes, dispenses welfare, provides support and
payments for the States, determines who may become-citizens and
who may enter and remain upon the Australian seoil. It retains
the power - though greatly diminished in vitality by the party
system = to check a capricious or discredited executive. Through
its committees, Parliament monitors, oversights and examines
executive actions and the workings of Government departments and
instrumentalities, and addresses and informs itself on social,
economic, political and security issues of national importance,
In these functions lies the reason for giving to it special
powers, privileges and immunities: so.that it may discharge the
unique and special tasks reposed in 1t by the Constltutlon and
the Australlan people. .
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CHAPTER 5
- RIGHTS AND IMMUNITIES .

Freedom of speech

5.1 : Parllament s freedom of speech derives from Article 9
of the Bill of Rights of 168%. Laconically phrased, it reads:

PThat the freedom of speech .and debates or
proceedings ~in-Parliament ‘ought not to be
impeached or questloned An any court or place
out of Parllamenta" o .

We bei;eve 1t to be beyond contest that this freedom is a .
"privilege of necessity".! Without this fundamental right, .-
Members' would fear to express ‘themselves with the bluntness and
~"directness parliamentary ‘life so frequently -demands, and
Parliament would become a shell :devoid of content or meanlng. If
what was said or done by Members in debates and proceedings in
Parliament could be :called into guestion ocutside of Parliament,
‘we would be taking a giant step backwards to the days of the’
Fourteenth Century and:executive ascendency. An analogy may be
made. to the immunity: that judges of supericr courts enjoy from
any form of civil action arising ocut of anything they may say or
do in court in the course of a trial. This immunity is grounded
on the principle of public-policy that they should be able to
perform their duties free from fear that what they:do or say may
later involve them in.:litigation, While, depending on the facts,
the immunity given to.them may not ‘extend to c¢riminal
prosecutions - a pOlnt on which:-we do not think it necessary to
form a concluded opinion - _ there is an obvious basis in public
policy for giving -Members of Parliament immunity from criminal
proceedings “for what they say or.do in debates or proceedings in
Parliament, namely, the fear that a disgruntled, capricious or
corrupt executive might bring criminal proceedings against a
dangerous political foe for what he said in Parliament; for
example, in respect of an .alleged disclosure of information
contrary to a. statutory prohibition to keep the information
secret, Moreover, there is the very compelling consideration
that Parliament :is:-the ultimate forum for debate of national -
isues .and accordingly, it ‘is essential that the widest possxble
protectlon be ngen to Members' Parllamentary utterances.

5.2 ¢ We empha51se that‘the pzohlbltlon agalnst calllng into
guestion freedom of speech and debates or proceedings in
Parliament is not intended to inhibit the 'most trenchant
criticism of the political process. It is a cardinal ‘feature of
our democratic system that such criticism should be made., We
‘believe there are. two bedrock elements to a democratic
"par]iamentary system. Fitstly, absolute protection must be glven
to'a Member for his participation "in debates and proceedings in
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Parliament - protection in the sense that what he says or does
in those debates and proceedings can never be the. subject of any
challenge by the courts, or by the executive, or by any other
authority. Secondly, the most -complete freedom to criticise the
actions of Governments, Parliament itself, political parties
represented within Parliament, and Members.

5.3 Whilst we believe that the principle embodied in
Article 9 should ‘be maintained with undiminished vigour, a very
real problem arises as to the meaning of that provision,

5.4 Little practical difficultyis caused by the word
"debate”. Not only is.a Member absolutely privileged against
defamation proceedings brought in respect of anything said or
done in a debate or in proceedings in -Parliament, in respect of
those matters he is also protected against any cother form of
action, civil-or criminal. To take an -extreme example: if in

wartime a Member deliberately revealed in debate secret.
“information and did so to aid the enemy, he .could not be the .
subject of criminal proceedings for what he saidg in that debate,
even though he would have been liable to. prosecution for .
zttering the-same words outside of Parliament. .This does_not
mean that his House .would be without remedy. As the law now .
stands, it could expel him, 0r treat his:action as contempt .and
punish him accordingly. We add a cautionary note. The protection
conferred by Article % extends only to what ;s done Or said in
the course of debates or proceedlngs. It

"does not follow- that everything that - is
said or done within the Chamber during -the
transaction of ‘“business  forms -part i of S
proceedings in Parliament. ;Particular. words .
'or . acts -may be.-entirely unrelateg: to - .any
business. which is.:in- course of ‘transaction,
or 'is. in.a more  generalr sense. before. the
.- House: as having been- ordered to come. before
cdtoin due course" - :

Thus, a sianderous a51de made by one Member - to another dn the
course of -a . casual conversation unconnected with any matter
before his House would not attract the protection of Article 9.

5.5 The real difficulty lies in the use 1in Article 9 of the
expression: "proceedings in Parliament”, The meaning of  that
expression may -have been plain encigh to 17th.Century lawyers
and Parliamentarians, but it certainly is not plain today.
‘Moreover, the conduct of the business of Parliament -has changed
s0 greatly over the last 300 years as to render uncertain the
extent of the pxotectlon glven to facets ot the work of today's
Parliament,. . . ; .

5.6 Neither ceurts of Austraiia56r England, nor Parliament,

nor the House of Commons, have attempted to define exhaustively
what . is meant by "proceedings in Parliament-. The expression, as
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“a techriical parliamentary term, primarily denotes the formal
transaction of business in-one of the Houses, or of a committee
of one or both of ‘the Houses, such as voting, or the giviug of

“notices of motion. More widely, it clearly covers the asking of

and:reply to oral parliaméntary questions, the giving of written

questions and of noticdes printed on the Wetice Paper, and =
everything done or ‘said by a Member as a Member of a committee
of one or both of the Houses. {(We later return to the gquestion
~:ds to whether the protections given to a committee are in any

way dependent on whether the bu5lness is transacted within the
pr901ncts of. Parllament)

5 .7 Whlle such matters are clearly protected, there are
areas of_great doubt and dlfflculty, We 1nstance the follow1na.

5.8 - It is open to doubt whether the protectlon extends to
drafts of oral questions or queéstions ‘on notice-or to ‘drafts of
“motions, which a Member may wish -to show to another to seek his
advice as to form, content or propriety. The same Comment
applies to a ‘draft of a speech intended to be made in '
Parllament, on which advice may also be sought, and which may,
“for reasons qulte beyond ‘the control of the individual Member,
never be made.® A clear example of our doubt as to the present
“legal position is evidenced by the practice presently adopted in
dealing with Questions on Notice: namely, during adjournments
answers are given to Members who have asked for them but tbese
answers are not distributed to the medla. L

5.9 Another question of 1mportance is the consideration
that the defence of ‘abgoiuteé privilege may nhot apply to
communications from'Members to Ministers made for the purposes
of digcharging a Member's parliamentary or constituency’
cbligations. In the”sacond half of the 17th century such
Communications, if not 'wholly unknown, were probably of such
infrequency and unimportance that it ‘never occurred to anyone
that they should be absolutely protected as part of the =~
essential business-of Parliament. Theseé days, because ¢f the
changes in the scope; mass, and detail of. Parliament's work, in
place of oral questions in the House or questions on notice, "it
is common for a Member to write to a Minister requesting '
information of him, or otherwise to raise with him some matter
of legltlmate concern connected with the discharge of that
"Member's parliamentary ‘or constituency duties. While'questions
in the House or 'questions on ‘the Notice Paper are absolutely
‘privileged, it may well be held that the same question asked by
a Member of a -Minister in-a letter to the Minister 1s not
‘abgolutely privileged. If this is correct, if sued, the Member
would not be able to plead absolute privilege but merely
‘qualified privilege. The problem presented to Members' by the -
absence of absolute privilege fo; such comm&nlcatlons is vividly
1llustrate§ by the 5;1g_§§“gg§g
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- 5.106 In February 1957, the Right Honourable G.R. Strauss, a
Member of the House of Commons, wrote to a Mlnlster of. the -
Crown. Mr Strauss was critical of certain actions of the London
Electricity Board and asked the Minister to look into them. The
Minister brought Mr Strauss®s views to the attention of the
Board., It was.offended, took. legal advice, and through its. .-
solicitors wrote to Mr Strauss. advising . him that if ‘he was. not
prepared to. w1thdraw and to apologise, he woulé be sued for .
libel. , -

5.11 Mr Strauss had a choice. He could-capitulateior stand
firm. He stood firm and complained to the House of Commons. .The
Privileges Committee of that House examined - the matter and -
concluded that, in.writing his letter to the Minister,

Mr Strauss was engaged in a "proceeding in Parliament™, and that
the threat made against him constituted a breach of privilege.
The committee's. Report was brought before the House. The Leader
-of the House moved a motion.agreeing.that a breach of privilege
had coccurred, .debate ensued -and. an amendment was moved to the
effect that Mr Strauss's letter was not.a proceeding in.. o
Parliament and therefore the letkers threatening legal . actlon
against him did not constitute a breach of privilege. The House
divided on a free vote and the amendment was agreed to - thus
negativing the .conclusion of. the committee. The margln WaS very
narrow: 218 against, 213 in favour. Ll

5.12 . The §L;§g§§“gggg raises a number of points of. .
1mportance to parliamentary life.

5.13 Flrstly, and puttlng to cne. 31de the narrow margln on
the vote, the decision of. the House of Commons by no means - :
forecloses the position of the Australian Parliament should:a
similar set of factsg arise. Moreover, it seems to ug that the
House failed to address itself to two guestions of basic .-
importance, namely: gdid.the threats made against Mr Strauss: have
a tendency to improperly interfere with the discharge .0of . his-
duties..as a Member of Parliament and, if so, did those threats
amount to a contempt of the House? We have.no doubt that it .
would have been open to the House to answer 'yes' to both these
questlons.- _ " . e :

5.14 . Next, as we. have pointed out, had Mr Strauss put his
criticisms in the. form of a motion or an oral.or written . - :::
question in the House, he would have had available to him the:
defence of absolute privilege. Because he .chose the course that
is now so frequently adopted by Members of Parliament, he ...
exposed himself to a libel actidn to which . he had only a. defence
of qualified privilege. Had Mr Strauss raised his criticisms in
the House, they would have attracted far greater publicity, with
.greatly increased risk of damage to the reputations of the.
Directors of the London Electricity Board, ‘than would his letter
to the Minister. This, it will at once be realised, is an
observation of general application to Australian parliamentary
life. Letters to Ministers written by Members for parliamentary
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or constituency purposes, unless leaked to and published in the
media, will necessarily have a far more restrlcted audlence than
questlons (034 motlons in Parllament. ik :

5.1 Thlrdly, when hls House is not 51tt1ng, the only way - a
Member can make -criticisms or seek information on controver51al
‘subjects -is by communication with relevant Ministers,
departments; or. Government ‘instruméntalities. We bpelieve it
would be against the public interest if Members, because of the
fear of possible defamation proceedings, were to be dissuaded
‘when their House was-not sitting from raising urgent and =
impértant matters. We realise that such cases may be few and
1nfrequent, but they should not happen at all.

'r5.16 The &LLQQ&&_QQ&@ has: an Australlan twin which
forcefully underlines the problems Members of Parliament may

- face 1i they raise complaints with Ministers:in letters, insteaa
of :adopting- the .far more public -and more damaging practice of.
puttlng & guestion in Parliament or, even worse from ‘the point
of view of the person the subgect of cr1t1c1sm, raise- the matter
in 0ebate.5 i w e

5.17 g In: 1977, a constituent of Mr 0O'Connell, a Member of “the
cLegislative Assembly of the NSW Parliament, complained to him
about alleged rudenesgs of an officer of the Housing Commission.
The officer in question worked in an office in My Q'Conneli's
..electorate, Apparently Mr 0'Connell had heard from-other sources

v allegations concerning this officer’s conduct., In October-1977,

Mr O'Connell; in answer to his: 'constituent's complaint, wrote a
letter marked 'Personal' to the Minister for Housing., In that
letter, he expresseu ‘the view that the: officer was totally -
unsuitable for his job. It seems that Mr O'Connellfs letter was
passed down the line for comment, and the officer learnt what Mr
O'Connell had said. His solicitors threatened Mr O'Connell with

~wgction for-defamation, Mr OfConnell tock legal advice costing

him some thousands of dollars. Eventually,. the officer: moved
from Mr O'Connell's electorate and ne further actloa was taken
by him against: Mr O'Conneil. -

S.lB HBad the matter come to the courts, Mr O'Connell would

" have had-open to him a defence of qualified privilege. Broadly
speaking, his .defence would have been to the effect that the
letter was 'written by him in-discharge of a duty, that it was
written to someone who had -an interest .in receiving it, and that
in the absence of malice what he sald was privileged. While this
defence may have been a very compeliling. one, the fact remains

. .that a defence of gualified privilege is just that, it is
gqualifiea, not absolute. Proof of malice destroys the defence
and while it may be said that malicious statements should not be
made, ‘the fact remains that our legal system ‘is not perfect.
Mlstakes can be made, all Members of Parliament know this to be
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5.19 . .- What if.the complaint had been made by a wealthy. . -
sorgahisation -determined: to take Mr O'Connell to the courts? It
is not ranciful to suggest such:.a case could arise, and in.
delicate and contentious matters where a Member believes he will
:or may be exposed torthe risk of defamation proceedings if he.
“puts.his constituent!s case in the terms: he thinks he should put
it, he may decide the wisest course.is to protect himself. rather
than to. teariessly and at risk, to himself advance hlS
constituent's p051t10n. . : S

5. 20 : In looklng to the status of communzcatlons by Members
o Minlsters we think it relevant :to refer to a .
non-parliamentary area of absolute privilege: high executive
communications. The boundaries of the absolute privilege given
to executive communications are not clear but we agree that
while it . "does not attach to official communications by all .
spublic servants or persons implementing.statutory duties", and
is "confined to 'high officers .of- State% w.. it:sundoubtedly
covers communications between Ministers and the :«Crown, or
amongst Ministers themselves".® It seems odd that a Member's
communication to a Minister made in the discharge of his duties
as a Member of Parliament may not attract absolute privilege
while the:same communication:repeated by a Minister to another
Minister — .and also we :think, at the very Ieast, by a Minister
to the head 0f his Department ~ does attract -absolute
privilege’/, The existence of this absolute protection tOrhlgh
executive .communications is of certainly some persuasive force.
It is, we believe, very easy-to understand . the rationale.for the
~ protection presently--given to high executive communications, -
namely that those concerned should feel perfectly:free in the:
discharge of their duties to express themselves in: whatever .
terms they belleve to be approprlate. Lol :

5,21 In our: Bxposuxe Report we conciuded that the :
considerations in--favour.of making it.¢lear beyond:argument that
apsolute. privilege should attach to correspondence of the:
Strauss kind were ‘persuasive. We therefore recommended that for
the purposes of the law of defamation, "proceedings -in.
Parliament" should lnclude.

" _(_b) gﬂiMMl&mnmm;nstmmggm
- and Ministers of the Crown for the purpose & ..
-~ of enabling any Member or Ministeyr of the
“Crown to carry out-his functions as: such. -
- -provided that the publication thereof be no
g _HLQ@LMQB.@JQQ&QHQDMWMML
}2131;99&3, " :

'5.22 . ThlS recommendatlon was not a unanimous v1ew of the
Committee. We have since reconsidered it and we have concluded
that while the arguments are finely-balanced, no sgpecific
recommendation should be made to confer absolute immunity on:-.
communications between Members and Ministers. Qur reasons .for
reconsidering ocur views may be summarily stated. In the first
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place, it has’ been ‘forcibly put to us that to specifically
provide‘'that absolute immunity should attach to those sorts of
ccommunications couid have the effect of protecting a Member who,
‘actuated by malice, deliberately made a defamatory attack on
another ‘person. Secondly, there is in the community a view,
‘which we think we should heed, that except for the most
compelling of reasons further specific protections or privileges
should not be ‘granted to Members :0f Parliament. Thirdly, there
is the 'general ‘consideration that laws specifically providing
ior absolute immunity with regard to what is said about the
reputation of others should be strictly confined., The words of
Mr Justice Evatt, in Gibbons w., Duffell, provide an eloguent and
powerful caution against specific extensions of the defence of
absolute 1mmun1ty 1n defamatlon proceedlngs. He sald--

“Absolute 1mmun1ty trom the consequences of
- defamation ... is S0 serious a ‘derogatiocon from the
wocitizen's right to the State's-protection of his
good- name :that its existence at all can only be
conceded in those few cases where overwhelmingly
~stronyg reasons of public policy of ancther kind
- cut ‘across ‘this elementary right to civic
- protection; ‘and any extension of the area of
simmunity mugt be viewed with the most jealous
suspicion, .and resxsted, unless its nece581ty 15
demonstrated“

~-‘He went on.to . say that "the exten51on of the perilege by reason
of :analogies .to recognised cases 1is not jUStlfled". We:. conclude
with these observations. Firstly, nothing we say should be taken
as amounting to an opinion as to what the courts should finag if
action should be taken.against a Member of Parliament in respect
of communications made by him to-a Minister in the discharge of
his Parliamentary duties. The courts may; or may not, find that
absolute: protection should in any event be conferred on such
communications by virtue of Article 9 of the Bill of Rights. The
recommendation ‘contained in our Exposure Report, and guoted
above, was directed towards clarification; it was not tounded on
any concluded view of the extent of the protection the courts
may in the future judge to be conferred by Article 9, Secondly,
‘ghould a ‘case analogous to be Strauss case arise in this
Parliament it would be open to. the House concerned not only to
treat a threat of legal proceedings, or actual proceedings, as a
contenpt by virtue of -the effect, or likely effect on a Member's
discharge- of his duties, but alsoc, to consider afresh whether
specific legislative protection-should be conferrec on '
communicaticons between Members and Ministers. We express no view
&8 to what action should be taken 1f the Sltuatlon 3ust
hypothe51sed were to arise.

523 COmmunlcatzons ‘between Members and Mlnlsters are not
the only areas of difficulty presented in seeking to apply the
protection af forded to "proceedings in Parllament" to the
workings of today's Parliament.

47




5.24 . - We-take it to be the law that proceedings of .a
committee appointed by either or both:Houses :is:absclutely
cprivileged. (We point out however, that 'after a lapse.pof -almost
three centurles ‘there is no .pronouncement ‘from ‘the courts:ion:
this subject.8) But what, to paraphrase the expresslon used in
the Bill of Rights, is included in the ‘expression:"proceedirigs
of ‘a committee"? Undoubtedly, formal proceedings:in which .-
evidence is taken or submissions put to the..commitftee.when
sitting within the precincts of Parliament would come within
that expression. But what of 1nformal meetlngs between Members
of a comm1ttee° : . . e R .

5. 25 ~And what of meetlngs held out51de the preC1ncts of
Parliament by &a-committee, or-a sub-committee of a .committee??
Would a hearing of a committee or subcommittee sitting in ‘bParwin
inguiring into Aboriginal land rights or ‘uranium mining be -
protected? We note however that in the United Kingdom, the
Privileges Committee- of the House of Commons has ‘expressed the
opinion that disruption of the work of a sub-committee sitting
at the University of Essex constituted .contempt.i0 And what of
withesses giving evidence before ‘such a body? Or, to take a more
extreme_example, what if such a body ‘decides to take evidence
abroad?ll While the work of that body might be of profound
importance to Parliament, it is a'little difficult to see how
proceedings outside Australia ‘could; without the zid of a very
benign and elastic interpretation of the expression "proceedings
in Parliament" be accurately described as falling within that
expression. At best the status - of the proceedings of such a body
“is- nbot beyend ‘doubt. So far as we know, ‘this kind of ‘situation
has yet -to pose a practiCal problem ‘in Australia.*« Gen&rally"
_speaklng, it is our view that the :protection given by ‘Article:9
‘of the Bill of Rights is directed to what might be described as
~the concept of Parllamentary work, and that it isnotin any
‘real sense 'a matter which is limited to business transacted’
within the precincts of Parliament. Given the ‘development ‘of " the
‘committee system in the Australian Parliament over recent years,
especially in the Senate, and. the contentious issues that can
come before committees, it :is on the cards that ‘this kind'of:
guestioncould arise ‘in’the future. And here,-as elsewhere-in’
our report, it is our:/duty to - ‘try-to foresee the kind of = "%
probl@ms dn the law and practlce ‘of ‘parliamentary privilége that
may arise in the future and to express Our views on them.: G

5.26 - = Enough has been sald to’ 1ndlcate the: real dlfflcultles,
uncertainties and-anomalies that may arise in the application of
the protection conferred on prodeedifrigs in Patliament to ‘the'i-
‘workings of a modern ‘Parliament, What should be done?: It.ig -
certainly true that our decision-on the very important subject
of communications to Members - a matter which we still think>
should be treated in some detail in this Report because of its
importance - results in an important deletion -from our Exposure
Report Recommendation. Nevertheless, we think it ‘would be
unsatisfactory to allow matters to stand as -they are. With the
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gualification we have expressed in relation to communications:-
between Members .and Ministers we think it is preferable that the
Law should be clarified so that it is put beyond doubt that the
protection given by Article 9 of the Bill of Rights extends to
matters essential to the workings of a modern Parliament, but in
respect of. which the present. protectlon may be uncertain ox
obscure or doubtful or arguable. - :

5.27 An ln01denta1 advantage, 1f our v1ews are adopted, is
that the. p0551b111ty of clashes .with the courts as to the extent
of protectlon given by Article 9 is somewhat reduced. While
perhaps remote, this possibility remains because .of the
jurisdictional no-mang. land that exists -at the outer perimeters
of some areas of Parliamentary privilege,.and iover which both
_the courts and Parliament claim sovereignty. On many matters,
the courts and Pa:liament-would be in agreement as to the nature
and extent of ‘Parliament's privileges. But neither the courts,
nor Parliament concede to the other the rlght of final arbiter
on this questlon. Theoretlcally

t...there may be at any glven “moment two
doctrines of privilege,. the one ‘held by the
Courts, the other by either House, the one to
be -found in -the Law. Reportsg, - the other in
Hansard; and . there is.-no way of resolving the
real . point. at -issue . should  the conflict
arise." i - Lo o

" The clarification of ambiguities and uncertainties and doubtful
or ‘arguable points will make: even more . remote the possibility of
gurlsdlctlonal confllct.-. : :

5.28 We acknowledge that there are dxfferlng views as to the
need for clarification of the meaning. of the. expression
.. -"proceedings in Parliament”. Some.would go further than we

. propose and seek to.provide a comprehensive statutory
definition. Some, while not going-.so far as to propound a
comprehensive definition would advocate a specific extension to
cover communications between Members and Ministers. Others would
prefer to let matters stand as.they are and would argue that the
very absence of court judgments in this area is a good reason
for assuming that it presents no problems. For the reasons we
have scught to express, we do not think either the more
wtraditional or the more radical views should be embraced. But
~having come. to the conclusion that there are ambiguities and
uncertainties, .we. think that so-far as possible we should seek
to clarify matters.. To.do-less would be to leave to the future a
task which we thlnk falls squarely w1th1n our terms of
referenceo - : . ;
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Regommendation I R

5.29

. We theretore recommend

(1)

Ihgg_ghnggxl;ﬁmg_pmﬂggpn_a_wgzgaagg0 ' .
definition of proceedings in Parliameit in
the following terms — 'That without in. any

. Way limiting the generality ¢f the

9th Article of the PBill of Righis or the

‘interpretation_that would otherwise be given
to ity for the purposés of a defence of -
‘absolute privilege dn asctions or-prosecutions

tng_giama;;gm_zhgmﬁ_yxg&&;gn*lpngcgaglngﬁ_ln
R@;l;ﬁmgngimﬁhall_;aglude4

(a) -@ll_th;ngﬁ_ﬁﬁld¢ﬁ_gn§_gxnmzlttﬁm

“ by _a Member or by an officer of
either House of Parliament or by
any_person_ordered or guthorised
to atfend befoye such House, in ox

.in. the_presence of ‘gsuch House and

Jin_the course of the gsitking of
such_House and for 'the purposes of
the businegs being op abouf to be -
transgcted, wherever such. sitting
may be held and whether or not ikt
be held in the presence of
stangeks Lo such Houpe: provided

--that: for the purpose aforesaid.the -~
expression "House" shall be deesmed:
Lo include any.commibtee.
sub-committee or other group or
body. of Members. or Members_ and"
-officers:of either Or both.of the
Houses_of Parliament appointed. Dy
or_with the authority.of such
ﬂguﬁg,gz_ﬁggﬁﬁ__igz*;hs,pgxpgégﬁ
of carrying out any of the -
£_Q_L;Qnﬁmgﬁ_gzﬁzgnggent_ng a_sh
ﬁggﬁgugn_ﬂgu§§§¢ o

{(b) guast;g-g_aagungn;ggg_gfamgzlgg
appearing, or intended to appear.
on.the Notice Paper._ and drafis of
guestions and motions.which. in -
the case.of drafi questions.._are
fo. be put either orally or_ as -
guestions. on pebice, and in_the
case cof _draft motions.. are
intended to be moved, and draft

- spseches iptended to be made in
either House, provided in.each
¢ase they are published no more
widely than 18 reasopnably
DeCessary:
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(c) written replies or supplementary
S . written replies to guestiens asked
i hv_a Member of a Minister of ‘the -
© LCrown ‘with or without notice as
saiprovided for in the procedures of
.gthg House- : T U :

{d} cgmmgn;catlons betyg@ Members and

the Clerk or other officers of the
House relatedto the proceedings

 _of the Houge ﬁall1ng w1;h;gmigl¢
':{b) and (c).

{2) For the purposes of thlS prov151on "Membex"
‘ : _ggns a Member of ejither Hougse ¢f Parliament;
"Clerk™ means t kK of ¢ n te or the
Clerk of the House of Representatives as_the
case regulres and "officer” means anyv. person,
including the Clerk of the Senate or the
Clerk of the ‘House of Rgprgsgnta;;ygg, not
being a Member, and who i : ting as,
a person or a Member of ‘a class of persons
.designated by the B;gggﬁent of ‘the Segate or
eaker of - Ho of sent es
.. ag the case ;ggg;;gg, for hﬁ p ;29&@5 of the
provision,

5430.. : “These recommendations, and other recommendations in
this report which may'be: required to be expréssed in a statute’
or by some other formal means are not intended to be precise
drafts., Our view is that all matters of drafting are best left
to the parllamentary draf tsman.:What we -intend by our
recommendations 15 to 1ndlcate 11nes along whlch the draftsman
should work R S _ :

5.31 - It w1ll be apprec1ated that the recommendatlons jUSt
made are limited to the defence of absolute privilege in actions
or prosecutions for defamation. It is in this area’ that
practical problems are-likely to.arise. We.-'do not take the
further step of séeking expressly ito give immunity in respect of
¢riminal prosecutions where a Member or officer might otherwise
be liable to be prosecuted. Whether, in such Ttircumstances, a
Member or officer would have immunity from prosecution would
depend on the application.iof ‘Article 9:-o0f the Bill of Rights to
the facts inguestion. Should the question arise for.
determination by.the courts, it may be that at some time in the
future it will be held that the protection conferred by

Article 9 extends to all of the matters in respect of which we
think it wise that specific provision should be made. If this
should happen, then these recommendations would become guite
redundant. But, in the meantime, for the reasons we have sought
to express, we think that clarification is essentizl.
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5.32 In making these recommendations we have been careful to
limit the areas in which we have . sought to clarify the law. We
&dd that in the preparation of the recommendations in this part
of our repori, we ‘have been greatly assisted by the work of the
1967 Commons committee, and the 1976-77 recommendations of the
Privileges Committee of that House on.the recommendations of the
Select Committee on Parllamentary Perliege.

5.33 A related questlon arlses out of the substantlve
recommendations just made: should the courts, or Parliament,
determine who is or is not acting as an officer of the House, of
a committee etc., for the purpose of .the protection of the
recommendations just made? In our view it would be inconsistent
with Parliament's exclusive contrel over its own proceedings to
allow the court to determlne these questlons. We therefore
recommend that°-; - : :

Recommendatlon 2

_ngstlons ag_ to whether any person igs, or isg
ctin s, an offi g r ﬁ ;;ng; of the: ﬂggggg g;
of a commlt ee_of
sub committee - hg;ggﬁ, 3 ile) ; ﬁg purposes of tng
mmwmmtlon I b.,,az;wm ticle 9 and any of the
proposals_contained in Rec ommgndatl on 1 should b
determined by Parliament.

We would expect that this would be:-done by a certificate issued
by the Presiding Officer, acting on his own authorlty or
pursuant to-.a resolutlon of hls House.

5.34 It may be sald that obscurlty still remains’ as- to the
meaning and application of Article 9. We freely concede:this may
be the case, but we think that the recommendations we have made
will go scome distance to resolving practical difficulties in the
application of Article 9. We .do not think it wise to attempt to
redraft: Article 9 in its entirety. That provision has been part
of the law of Parliament for 300 years. We think it would be
unwise'to -seek to substitute for it.a provision that:attempted
to- spell cut in different language ~ perhaps by attempting
Greater precision - the protectlons embodied in Article 9. ‘There
is always the danger that in redrafting:the draftsman would
inadvertently overleok some matter or restrict the protection
granted by the general words of Article 9. Furthermore a body of
law and learning has developed around Article 9. For all the
difficulties it presents, we do not think a fresh start is
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warranted. We ‘think that the wiser course is to leave any other
. problems in this area - shouid they emerge - to be dealt thh 1n
the lxght of their own partlcular facts.

Mlsuse of Prxvmlege

5.55. One of the most dlftlcult and contentious of areas, and
‘one that has occasioned a great deal of public criticism and has
caused us a great deal of concern, iz the misuse of
parliamentary privilege. Here is to be found a‘clear conflict of
public policy: between on the one hana Parliament's rights to,
and its need of;, the fearless, open and direct expression of
opinions ‘by its Members, and on the other the citizen's right to
his good reputation. All of us are familiar with the claims that
Members of -Parliament misuse the privilege of freedom of 'speech
by making-groundless attacks on others. The committee received
diverse views both-on the question of the extent of any probable
misuse and as to the means by which the matter should be
redressed. For instance, the written material from the

‘Rt. Hon. J.D. Anthony, C.H., and Dr the Hon. D.N. Everingham,
M.P.,, Mr 8., Perry and ¥r P.B. Stapleton indicated that each
considered the problem a serious one which ought to be dealt
with. Of those who gave oral evidence, most conceded that there
were periodic. instances of the misuse of ‘privilege.
Nevertheless, -most acknowledged the fundamental importance of
freedom of speech, and even those who agreed something should be
done to minimise or deal with misuse of privilege tended to
stress that the privilege itself must be maintained. The
committee nas found some difficulty in assessing the extent and
the significance of the problem. But it must .be acknowledged:
that the very great privilege or immunity for what is saia by a
Member in Parliament carries with:it inherent.dangers of misuse,
.ahd -that in any robust assembly there wxll be lnstances of real
misuse of thlS privilege. - S :

5,36 : Each House has an undoubtea capac1ty to 1nvest1gate and
deal with any Member who is judged to have abused the privilege
of freedom of speech. The very words of the 9th Article of the
Bill: of Rights ~ that "the freedom of speech and debates or
proceedings  in Parliament ought not to be impeached or
guestioned in any court or place out of Parliament"™ =~ forcibly
remind us that it has always ‘been open to Parliament to guestion
the. conduct of Members in ‘debate. Ordinarily, -this takes the
form or an exchange in the House. Both' Houses have been
exceedlngly cautious of taking matters further, for if it became
the practice to formally examine - as by a reference to the
Committee of Privileges - what Members say in a House, the
essential freedom could be endangered. What is to be done?

5.37 Where the person attacked is a Member, he has the right
of reply to which the same privilege attaches. Those who are not
Members find themselves in an entzrely different position. If
attacked, they can in theory exercise a public right of reply.l4
But how many can attract the attention of the media?
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And what is the use of the theoretical right of reply if it does
not - command the same media .audience? A public statement to which
little public attention is paid is a poor form of reply to a
privileged attack which may attract wide and damaging publicity.
Alternatively, the person attacked can seek the good otfices:of
a Member to intercede con his behalf and to put his case under
the same cloak of privilege. But how often can this be done? And
.what of those whe do .not know how . to go about getting a Member's
help or would be diffident -about seeklng such help, or - who ST
cannot 1nterest Members in thelr pllght° ‘ L

5.38 Freedom of speech in Parllament has never been
.considered to "involve-unrestrained licence of speech within the
walls of the House".l5 There are a number of limitations on the
absolute freedom of speech. imposed both by standing orders-.and.
by. practice. We-furnish two examples. By standing orders,
Members are prohibited from using offensive words against other
Members. ‘A Member who wishes to make serious charges against
another Member should do so only by way of substantive motion,
although we must concede:.that there are many instances when this
practice is not followed. The sub judice convention is an B
example of ‘a practice which impeses a limitation on freedom of
speech -and which 4s applied with real riqgour by the Chair. While
there are rules, and practices,-limiting the absclute freedom of
speech; none of them help a member of .the public who has been at
the . rece1v1ng end-of a parllamentary attack° SRS

5.39 Because of the concern we feel for members of the
public-who believe that they have-been unfairly and damagingly
attacked, -and because of the concern that has been expressed
over the vears: from outside Parliament about the misuse of
freedom of speech, and because of ‘the bedrock consideration of-
justice to a person who has been maliciously and badly dealt
with, we have sought to devise some means of giving a form of
redress to those injured by parliamentary attack while at the
same time retaining: unimpaired the absolute immunity which
Members enjoy and must enjoy. We considered a number of optlons,
but in the end we think that if some formal means is to be :
devised .for the purposes of-giving redress, there are really
only two alternatives. Either.to adopt the kind of procedures
suggested by Mr Anthony - a Parliamentarian of great :
~experience ~:or to make provision for some kind of -right of
reply for non-Members who claim they have been unfajrly dealt
with by a Parliamentary attack. But if anything is to be done,
we think it of “fundamental importance to keep in mind the
paramountcy of Parliament's claim to the full, free. and
untrammelled expression of opinions- by its Members. Nothing
should be done to erode this freedom and. if this claim of
paramountcy, which is made by Parliament on behalf of all
Augtralians, conflicts irreconcilably with the right of members
of the public to their good reputations, and as a corollary, the
right -~ which in pr1n01ple they should have - not to be anfalrly
attacked, in our v1ew Parllament s clalm nust prevall.
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5.40 Mr Anthony proposed that a Member who- had made an
imputation -of misconduct or impropriety against another Member '
could.be called upcon to produce evidence -at least of a prima
facie nature,.and that. if this evidence could not be produced.
the Member could be named. Mr Anthony noted. that the model he
proposed could be adopted to cover non»members.

5.41 - Mr Anthony s Parllamentary experlence was sucn that any
propesal coming from him. on such a question of .public concern
requires the most careful.evaluation. Nevertheless we think his
proposal presents. 1nsuperable difficulties. In .the- flrst place,
there may be occasions.— and. in our view there.would be
-occasions - when the public interest requlres that a partlculdr
matter be ralbed, and .when the Member raising it may lack prima
facie evidence, although conv1nced of the accuracy of -his
material -and the neea to make it public, or may feel morally
constrained not to reveal -the nature of that evidence.

The. latter could happen when a Member obtains information on the
understanding that he will no;_reveal,”dzrectly or 1ndlrectly,_
‘the identity of his informant. Secondly, who.is to judge what
constitutes Q;;mgmﬁg_;g evidence? Thirdly, what sorts of rules
are to be appiied in making sucn a .judgment? Fourthly, if
~precedures were established to give effect to ¥Mr Anthonyfs
proposal, the routine demand for evidence and .its assessment
.could -impede the progress of debates and be used deliberately as
a means of obstruction., Lastly, if Mr Anthony's proposal was
adopted, we believe.there is a very real danger that it could
lead to an erosion.of freedom of speech. Members work under
quite different constralnts -to those not in Parliament.
Freqguently they ¢6 not have the time to carefully prepare a case
in the way a lawyer .prepares a case for court. Members may have
to speak at short notice .and w1thout an opportunity to Tully
investigate facts. Nevertheless they may believe .it is essential
that the facts, as they believe them to be, should be put before
Parliament, and the Australian people. Examples of difficulties
could be maltlplled, but in short, -to put Members under such
.constraints would in a very real sense trammel freedom of
speech.1® We are therefore of ‘the opinion that Mr Anthony's
proposal is not a practical solutlon to the ill it is de51gned
to cure, . . L

5.42 We think the only practical solution congistent with
the maintenance in its most untrammelled form of freedom of
speech and the rights of Members of the public to theéir good
reputation may lie - and we emphasise the word ‘may' - in
adopting an internal means of placing on record an answer to a
Parliamentary attack..If such an answer is to have any efficacy,
we think it should become part of the record of Parliament so as
to carry back to the forum in which the attack was made a
refutation or explanation. As such, .the answer would attract
cabsolute privilege. It would be possible to adapt the
petitioning process so as to allow Members of the pubiic_ to
forward by petition an answer to a parliamentary attack.l7 But
we do not favour adapting the petitioning process. If anything
is to be done, we think the desirable course is to establish a
specific mechanism.
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5.43 . 'What should be the essential elements of such a
mechanism? Firstly, that complaints be subject tc rigorous
screening. Secondly, that there be clear limits on what may be
put in an answer which is to be incorperated in Hansard. One
option-the committee considered was to have complaints referred
directly to the Presiding Officer with the Presiding Officer
being required to decide whether to refer them on for
‘consideration. We think this course undesirable as it would
place the Presiding Officer in the invidious position of taking
responsxblllty ‘for ‘the threshéld decision. We think the better
course is that complaints be raised .directly with the Perlleges
Committees. We choose the ?erlleges Commlttees because of ‘their
central role in ‘examining complalnts referred to them from_'-"
within the Houses. We see no need to create. addltlonal
committees to ‘deal with these specific matters. It may well be
that the FerllegES Committees would wish to operate through
sub-committees. This could easily be accommodated through
amendments “to the standing orders) We 'are ‘reluctant to propose
detailed procedures to ‘control the’ Perlleges Committees in~ '
these’ matters as ‘'the whole proposal is. novel, and the committees
must be ‘given some flexibility in determining how they are to
discharge this function. Thls being sald,g1t is obviously
necessary that we propose some gu1de11nes ‘a8 to how the -
mechanism should work We suggest the follow1ng ag an
:approprlate model :

{a) - “Fhe’ standlng orders of each House be amended
" 'to'endble its Privilegeg Committees, or an
“authorised sub-committee to'deal with
complaints made by membérs of the public to
the effect that they have been subjected to _
“‘unfair ‘or groundiess patrliamentary attacks on o
'thelr good names and reputatlons,'

“{b) Any complaints made should be dlrected to the
e relevant commlttee-" o ;

(c) Complalnts to the commlttees-
(i) should be succinct;

{ii) 'should be confined to a factual
o answer to the essentials of the'
matter complalned of

{iii) should not contain any matter

’ - amounting either ‘directly or
;indirectly to an attack or a
‘reflection on any Member of -
'Parllament.
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{d} The committees in dealing with complaints:

{1} should have complete discretion as
to whether a complalnt should, in
“the. first instance be oo :
entertained, For example, they may
-consider that the matter
“rcomplained of ‘was.not of a serious
~nature, or ‘that it ‘did not xreceive
wide-spread publicity, or ‘that the
ccomplaint is frlvolous or
vexatlous._

{ii) should be empowered to deal thh
the vomplaint in whatever manner
they ‘think fit, “including ‘calling
for supporting evidence, and
making ‘such amendments as they
think f£it to any answer proposed
‘to be submitted to Parliament. In
particular, they would have
complete ‘avtliority to ‘determine
the form in which any answer was
.-to - appear ‘in ‘the parliamentary
record. “In doing.so, 'they should
have.-regard to ‘the fundamental
—~desirability of not causing,
unnecesgsarily adding to, or
aggravating any damage to the
reputation of others, and of not
invading the privacy of others.

5.44 In offering this suggestion we are aware that Members
will be concerned not to-permit anything ‘that could in any way
erode the freedom of debate. 'We shafe - this concern. OL all the
recommendations of .our ‘exposure report that which follows
arcused the dreatest comment. Views have ranged from criticism
of the perceived inadequacy of the process to prevent misuse, to
expressions of-iconcern ‘at ‘the difficulties that might be
‘encountered in the operation of the process. We have given most
careful consideraticn to these views. However we remain
convinced that some means should be sought to meet the
legitimate concern of those‘who; regardless of the reasons, have
been subjected to unfair or groundless parliamentary attack on
their good names -and reputations. -We acknowledge that it is not
possible to know'with:any certainty in advance how the process
will actually work; how many complaints will made, or whether
what we propose will work in a way.whic¢h is both practical and
does not in anyiway affect Members' freedom of speech. We
therefore recommend . that the mechanism should operate for a
trial period of -one vear or- such furthez perloé as each House
may think approprlate.-:. : ; .
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Recommendation -3
We therefore recommend that: . .

(a) The standing orders of each House be amended

(i) should be succinct:

(11) m_gg_m;nmm

(iii) should not contain any matter
. i i ] - o L__Q
ref i M

(d) The comnittees in dealing with complaints: -
(i)  should have complete discretion as

(ii) should be empovered to deal with




record. . In doing so, they should
-have regard to the fundamental
c-desirability of not causing.,
coupnecessarily adding to, or
caggravating any-damage to the
. reputation of others, and of not
ilnvadlnq the Drlvacv of otherSA_

'(e) That thls ope ratlon‘shou e for a
initial pgzlod of one vear or such further
e 1od as ous ink opria

(£) - .t at t nd of that period t ration

ﬁ th;g ggcommendatlon should be ;ev1gw ed.

5.45 .As we have sought to make. clear, we have no doubt that
the absolute. privilege of freedom of speech must be maintained.
We believe that this~p£ivilEge;carries with it heavy
responsibilities, and. that Parliament.and:its Members must
demonstrate an awareness of these responsibilities and a care
for the reputations: and:rights of others when making claims or
allegations that .can significantly affect the rights and
reputations of ‘Members of. the public. We believe the
safeguarding of this privilege and theicontinuing demonstration
of its necessity and its proper use is a duty of each Member. In
the :end, ‘the real answer :'to -the problem :of misase of ‘the
privilege lies in the:care-and responsibility~of Members, their
recoghition of the legitimate 'rights of Others, -and the - ¥
“development of what one‘'witness called a "corporate coriscience".
Therefore,. and guite independently of the §roposal we have
outlined 1n paragraph 5. 43, we recommend:

Recommendatlon 4

.-'.Thét Q; the com'mgncgment Of QQQB sesgion, each’

Q ac resolu 1 in ¢ o lowin
“{a) Ehgzl_;g_:hg @zﬁlg;ﬁgmgtmtn__gggﬂgmgg;z;l_g_
of fregdgm of speech, Members who ;eflec;

dversel n erson_s 1l ta to
cggsxderatlg the follow_ ng: - '

(i) T need to exeicise t

“-Q;;m;igggg_gﬁ_ﬁg;;;gmgﬂL_;awé-
“iyegponsible manner; ' :
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(ii) . The damage that may be done by
: cc..unsubstantiated allegations. both
£o thosé who are singled out for
Eﬁtﬁ_ﬂ;“@wﬁ,@im,ﬁimm_@lﬁ
- Wﬁ

(1ii) The very limited opportunities for
msi;ﬁ&ﬁ.&ha&..uﬁ_ﬁmlmmwm :
-_.ngnmmgmtzsr.ﬁ,, L

| .-_(i.\?} ' _hﬁ..ﬂgﬁwllﬁ_ﬁﬁﬁilﬁéﬁli
performing their duties_to have
c.Legard. to t hﬁ_..ﬁlghilﬁ_gi;gth&x.s..j_

(v} The need to satisfy themselves. so

S -far.as ls possible or:practicable.’ L
that_ claims made which may reflect: o
-mmmw._.n,_th_emmp_um;mn&_gﬁ P
Qghgxﬁ,axg_mguadm -

{b) .zhwgﬁgmummm_muuhg : R
Presiding Officer it is. desirable so to do, - .
he may draw the attention of the House to the -
spirit_and. to the letter of this resolutions

5.46 -We conclude our-.-examination of this most troubling.area
with these. comments. Firstly, we repeat that each House has:the
undoubted capacity, where appropriate, to-.investigate and:take
any necessary.action to deal -with abuses such as the. wilful and
reckless misuse .ot privilege by a Member. We believe this.. .
capacity cannot be stressed toc heavily. Secondly, we think that
Members and others should be reminded that those whé have been
the subject of pariiamentary attack are at liberty. to make the
most robust answer to such an attack and in doing so will have
the benefit of qualified privilege should the Member of .
Parliament elect: to sue. "Apn attack made .in Parliament is an :
attack made before the whole world, and an answer given by a:
member of the public may be given to the whele world“

Related matters: tabled paperszl'

5.47 There is some concern that documents contalnlng
accusations of or reflections on individuals can be tabled. and a
motion autherising their printing or publication pursuant to the
Parliamentary Papers Act can be agreed to with widespread ;
dissemination of the damaging statements then taking place. This
can - and does - happen without any real assessment being made
by the House concerned before the motion is agreea to, Various
ways of overcoming this kind of problem can be imagined. It was
put to us that notice could be given of the motion to authorise
printing or publication, or alternatively, documents could be
referred for appraisal to a parliamentary committee before the




motion authorising printing or publication ‘is agreed to. While
sympathising with this kind of concern, .we do not think that it
is practicable or in the public interest to adopt such a
gcreening process before a motion is put under the Parliamentary
Papers Act. It is essential that the Houses of Parliament are
able to order the printing or to authorise fhe publication of
documents. This decision is very much a decision of the House
concerned and, while it-:does not happen .in practice,. it is open
-to a House to refuse to ‘authorise the printing or  publiication of
a document. A great volume 0f material passes through each
House. Sometimes this material is bunched together = -
particulariy .at the end of .a.sitting.period. It would pose
immense difficulties .to:the proper functioning of each House,
and to the discharge of the tasks of Ministers, who, in the
main, have the carriage .of motions to authorise the. printing or
publication of documents, . if :a-committee had to consider each
document before it got ito the House. At the very . least delays
and real inconvenience would:be experienced.: Further than that,
it is guite possible that the committee charged with.such a task
- for example the Publications Committee -~ would become
submerged under & deluge -of wgitten material. with consequent
delays causing real problems to the worklngs of Parllament and
to the Government..; ComEs L

5.48 To requ1re notlce to be glven of ‘a- motlon to authorlse
-the printing or publication of-a document would .also present
‘difficulties., Members would need to have access .to the documents
to-assegs them and there would be great pressure ‘to make them
more ‘gerierally -available. This may not be an altogether bad
thing, but in practice the cemands of parliamentary life are
-such that we think. the giving of notice would be of little
practical utility. The worklcad of Members is heavy and the. -
demands on their time when Parliament is sitting to deal with
matters currently ‘before their Houses, .coupled with committee
work, constituency work, vand projects related to their
~parliamentary and constituency work; would leave little time for
prior and close examination of material proposed to be printed
:-0r published. And there is & real political @difficulty, namely,
most material put to the House is put by .a Minister. In doing so
he ‘is reflecting the -wishes: of the Government. It would be
unlikely - though not impossible - that a Government would agree
to withdraw a report or other paper because of the damaging
effects it, or parts of it, may have on individual reputations.
+.In short,.once the Government gets to the pesition of proposing
that a paper be printed or published, it has made up its mind on

i 'the quéstion and the likelihood:of changing 'its mind is small.

Any-division could be expected.to be resolved on party lines.
‘Nevertheless the problem remains. We think that the proposal put
“in:paragraph 5.43 could be:adapted to provide an opportunity for
sredress for these who consider they:-have been gubjected to .
unfair or groundless attack in tabled papers. However, we think
the main and most immediate challenge is to establish a means of
response or redress in answer to attacks made in Parliament. We
therefore consider that, -should the mechanisms proposed in
Recommendation 3 prove successful, the Houses should consider
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their extension to those who claim they have been: reflected on
in papers ordered to be prlnted or publlshed

-Recommendatlon 5
We therefoze recommend-z"

at when reviewing t operation of

~recommendation 3, consideration he giﬁég to the
irabilit xtendi : processes set out in
atrecommendation so t : s0N W clai

-~ that_ the contents of 'a paper authorised to be
*gginteg-og puglisggd under the ng;iamegtg;y

apers Ac tair nounfai] oundless attack
“on h; 9o g ggme and ;ggutgtlon WO g;d havg —
Bgcgmmendat;gg 3 for . the purposes: oﬁ ggklng ;g
e incor ted 1n nsa d an-a to t
gwsentlal what i aboug h;m. S
5.49 ¢ An allled area of concern exxsts in respect of the

large- number of documents presented to Parliament over ‘the . years
but which have been neither ordered to be printed as
Parliamentary Papers nor authorised for publicaticn pursuant to
+the Parliamentary Papers Act. Frequently,-officers of Parliament
are.-.calied on. to make -these papers available to Members. The -
guestion arises is this: when doing 80, ‘are they' absglutely -
protected pursuant to Article 9 of the.Bill of ‘Rights? There has
been no autheritative expression of” oplnlon byeither House on
this guestion (although wcurrernt thinking in the .
Attorney-General's Department is that officers doing so woulc be
absolutely perlleged) Invany event, if.sued for .the
publication “involved in providing such'a paper to:a Member, or
toa Member's staff, the court hearing the ‘action would take ‘on
itself the function of determining whether the protection
~applied. Putting to one side the possible potential for conflict
between: airuling of the court; and a wruling of Parliament, we’
note that ‘Ssome concern is ' felt by officers that they may cnly:be
wprotected by qualified privilege in such”circumstances; i.e. a
privilege arising out of .reciprocity of interests between the:
~"publishing officer" and ‘the recipient. Whatever may be the
correct “interpretation toigive to Article 9, we do think-that:
there:should be no:doubt:iabout the protection given to an-
officer “handing out ‘such a paper to a Member, or someone acting
on his behalf. Once again, we think this is but an ‘instance :of
how -the modern Parliament works, -and that absolute immunity
should cover this matter. We add that we do not believe that
this'privilége should be: extended to apply to the furnishing of
: such papers:to other persons;'for-example,-research:scholar3+or
rnembers of the media. We take this view .as,; while we realise:
such pérsons may have:-a veéry real-interest in getiihg and using
“guch papers, we are very reluctant” to-make any recommendations
concerning absolute privilege that ‘might have the effect of
extending-its protection beyond ‘the borders of what we regard to
be fundamentally necessary for the workings of the Parliament.
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Recommendation 6 .

5.50 We therefore recommend:
{1) That the egent ision onf in :
solute immuni i 8 £ £ intin
r e.authorisati £ .the -
ublicati 1 ocuments under-th
Par’i n ar 8. Act b maintain d
2y Tk t in_an leva i ion
o opportuni s be taken to ens
officers of Parli nt_in_making. ilab
- of:tabled. n Menbers, .o
~the staff of Members, a protected b
abgolute immunigy;ggginsp any prosecution or
a 1 n fo mation, - e .
5.51 - We add that, as in. the case of Recommendatlons l and 2,

we think that should there be any doubt as to_whether or not a
person is acting -as: an Cfficer-of Parliament, that doubt .should
- be resolvable by :a certificate under the hand of the relevant
Pre51d1ng Cfficer.

Related matters. repetltlon of statements made in Parllament
5. 52 3 f, y observes - . . B

"The close. relatlon between a proceedlng in
Parliament, - such. as -a debate, ;and the.
publication of that proceeding seems. to have -
mislead Members of both Houses and the- courts
- dinto ¢ thinking - ‘that - the :-same privilege -
;- protected.. - both the. proceeding . and its ..
~publication".: s ST S =

What-is said in a debate, or in proceedings -in Parliament, -
stands .on guite & different footing to the repetition of that.
statement. Where the repetition of parliamentary material. is
absolutely protected it 1s absolutely protected because statutes
so provide. Thus, certain broadcasts and re~broadcasts of the
proceedings of Parliament are protected by .the Parliamentary
Proceedings -Broadcasting -Act, just as the -Parliamentary Papers
Act provides absclute immunity to those involved - in the
publication of the official Hansard record, -and for certaln
other sPec1f1c actlons. : oo o

5.53 - We are not aware of any de01ded cases in Australla oh
the re-publication by -Members of what they have said in .
Parliament, According to:old decisions of -the English courts -
given:.in 1857 and 1868 -~ .a Member who publishes a speech :
geparately-for the information of -his constituents is protected
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by quallfled privilege on the ground of common interest between

his act in publishing and their act in rece1v1ng and in the
abgence of malice, no action lies-against him,1 However,
according to these avthorities, a Member who publishes his
speech to the nation at large does not enjoy any gualified
immunity ‘and is in ‘no’ different a position toanyone else who
publishes a defamatory ‘statement. We 'are inclined to think that
these days the ‘courts . would look ‘afresh. at - the principles
expounded ‘in-these old decisjons and would take a broader view
of the applicatiocn of the defence ‘of gqualified privilege,
especially when the ‘subject of a Member's speech was one of
national interest. However, we do not think any justification
exists for propos;ng ‘that sp901al ‘rules be made by statute for
Members who re-publish .their .speeches. We believe that this is a
matter best left to the courts . to determine in light of the
common  law principles of defamation, 'so far .ads they may be
applicable, and any relevant - statutory rules. We have raised
this question - and in doing so we are conscious that repetition
of Statements ‘made in- Parliament and ‘reports of parliamentary
proceedings ‘are ‘two subjects which may be said to be at the
peripheries' of our terms of reference - because of the concern
soine Members feel on this subject, and the wzdespread confu51on
as to the state of the law. .

“5.54 ~‘-There ‘is "an allled matter on which ‘we think an opinion
should be expressed. This relates to the defence of qualified
privilege itself., We think it to be absurd-that the publication
by & Member to his constituents of a speech which they have an
interest in knowing about, and which - on the authorities is
protected by gualified privilege, may ‘be dealt with differently
depending on the ‘geographical location of the Member's
constituency. This follows from the- ex1stence, ‘actual or
potential; of varyving:State ‘and Territory. rules on gualified
privilege. We do not think we shculd recommend that positive
action be taken at this stage by the Commonwealth Parliament in
this area, but we do express a very clear and decided view that
statements emanating:from the-national Parliament should be
governed by one set of'srules for the purposes of the laws of
éefam&tion, regardleSSJOf'where in'Australiafproceedings‘may'be
brought B Dt e R S ‘ L ET _  . 5

5.55 Next, broadly speaklng, and w;thout 901ng into the
1ntr1cac1es of 'the various jurisdictional rules; the. publlcatlon
of fair ‘and accurate ‘reports of parliamentary proceedings and
the publication of extracts from or ‘abstracts of papers ordered
to be printed or authorised to be published are protected by
gqualified privilege. In the great majority of cases reports of
parliamentary proceedlngs and the publication of extracts from
or abstracts of papers ordered to be printed ‘or ‘authorised to be
published are made “in ‘the national media, and are the prime i+
means of informing members: of the public of what Parliament is
doing. There ig ‘therefore ‘a“'very great national interest in =
Members of the Australian public having access to such material.
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This .factor reinforces the opinion.earlier expressed by us as to
the absurdity of having different rules as to the application of
gualified privilege depending on where an action may be brought.
In particular, the nature of the quallfled privilege granted,
and the onus . of proving . or. of dlsprov1ng malice may vary:
depending on .where action. is -brought. But certainly, when :
dealing with extracts or abstracts of statements coming. from the
national Parliament, or reports of its proceedings, the same
rules should.apply. While we have no charter to: conduct an
1nvest1gat10n ‘inte such matters as the laws of defamation
affecting the media, because of the close connection between
absolute immunity for .what is said. in Parliament and the
re-publication of that material, and because of our awareness of
the close and vital relations between the national media and the
Parliament, and the national interest that. citizens should be.. .
informed of what is happening.in Parliament, we believe the.
comments just made are apposite. We therefore recommend

Recommendation 7
hat the lawe of

; repo rts of prog ggdlngg ;n Pg;l;amgng be
ified to odu unifo

- 1i gt of W n _c‘f;.
wmﬁitﬁLéi R A IRRE N ‘
o of rliament. e ings: - Sl bl
m(b) lT e publication of. ¢ racts fro _abs
L iame )
ed . printed uthoris o)
pgpl;sagg, e TP '

We hope that the tenor of thlS recommendation (as weil as the
views expressed in para.5.54) will be taken.up by those,K -
presently working on co-operative defamation lenglatlon..We
expressly refrain from entering into any guestion.of detail such
as where. the burden of proof or disproof . of malice should lie.
But.we are of the very clear opinion.that if co-operative
legislation does not achieve uniformity in these areas
uniformity should be achieved by leglslatlon of i the, natlonal
Parilament : : - . .

.Broadcastlng and telev151ng arrangements

5.56 .- - - The Joint Committee on the Broadcasting of -
Parliliamentary Proceedings is currently undertaking. an inguiry
into the broadcasting and televising of proceedings of both
Houses. We do. not dintend to trespass -on their: terms. of :
reference, but because of the inseverable link between what isg
said within the House, ang the_dlssemlnatlon of that material to
the Australian public, we do. think there are one.or.two comments
we:should make-on existing arrangements. We hope that what we
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now say may be-of somé-assistance to the Joint'Committee on the
Breoadcasting of “Parliamentary Proceedings. Members, 'the media,
and many others are aware of the practices that presently exist
for the broadcastxng of Parliamentary proceedings and the
protection given to broadecasts and rebroadcasts made within the
protection of the Parllamentary Proceedlngs Broadcastlng Act, -
'Wthh prov1des. : :

"No action or’ proceedlng, 01v1l or ¢riminal’
shall ‘lie against any person for broadcastlng
“ror re-broadcasting any poértion of the = -
'f'proceedings of either Eouse of the
”Parl1ament o

We stzess that thls protection applles only to author1sed
broadcasts and rebroadcasts by radio- transm1551on by the
Australian Broadcasting Corporation,

5.57 One of the anomalies of the present system is that:
while it is, of course, open to any journalist to quote what a
Member of Parliament - hag said, under the Parliamentary
Proceedings Brcadcasting Act the Joint Committee on the
Broadcasting of Parliamentaty Proceedlngs .appointed pursuant to
that Act has power to determine the conditions under which a
rebroadcast may be made of any pertion of the proceedings of
either House and no rebrecadcast may be otherwise than in
accordance with the conditions so detérmined. As matters
presently stand, rebroadcasts'— save ‘the rebroadcast of Question
Time in the House not broadcast on a particular day — are not
permitted.~For our part, and once ‘again expressing a desire not
to trespass upon the terms of reference of the Joint Committee,
we think it desirable that. rebroadcasts 0fthe proceedings of
either of the Houses be permitted, subjectito.appropriate
safequards, We have in mind the practices adopted by the House
of ‘Commons which permitithe rebroadcast of material subject to’
conditions "such as the requ1rements that no use can-be made of
rebroadcasted material in light- entertalnment or satire
programmes. While we do not propose to make any :ecommendatlons
which would trespass on their terms of reference of the Joint™
Committee, we are of the very clear view that if ‘the existing
rules are-"to'be changed ahd rebroadcasts of a selective nature
are permitted that those rebroadcasts should, so far as ¢
applicable, be governed by the tenor of recommendations just’
made. Obviously, such matter as ma11c1ous rebroadcast would not
be within that recommendatlon.' ; -

Use of Hansard and: other parllamentary records 1n Courts and
other trlbunals ' -

5.58 The two Houses have generally followed the former
practice of the House of Commons of requiring persons who wish-
to use their recotrds in Court proceedings - usually the Hansard
~record of debate - to first petition the Houseiconcerned to seek
its permission to do so. Theoretically, this practice is linked

66




to: the protection conferred:by Article 9 of the Bill gf Rights,
However, the practice appears to .derive from a resolution of the
House of Commons of 1818 which in fact ‘only required leave of
the ‘House for the attendance in court of ‘officers to give
evidence c¢oncerning proceedings. Standing orders. of the Senate
and ‘of ‘the :House apply thlS pr1nc1ple to.the Commonwealth
Parllament.20 .

5.59 - The practice that~has,developed-is that leave-is sought
both for the attendance of officers, or to refer to records of
either of the Houses. These records nct only include Hansard,
but alsc reports of committees, evidence before committees and
‘sub~committees. (where it has been resolved that the evidence be
authorised for publication), papers crdered to be printed or
authorised to be published, and papers presented to the House
-'not ordered-to be prlnted or 80 authorlsed for publlcatlon.

.5 60 In our view the pxesent practlce is8 no longer
justlfiable. At first sight it seems :somewhat remarkable that
Hansard itself should ngt ‘be proved in courts except with leave
of the House. concerned.2l Debates in Parliament are constantly
the subject of report,.comment and criticism irn the natlonal
media.. The dissemination .of ‘those debates, -and comment on them
is vital to anvinformed. electorate, . Yet, as: the practlce stands,
1f the Hansard record of a ‘debate is to be admitted in evidence
before a. court:, leave of the House from Wthh it comes must
first be obtalned.- T LD - Sl

5. 61 What 1nterest is served by such a restr1ct10n°-
Regardless of whether or .not such a restrictiorn is to contlnue,
when -tendered in court the Hansard record continues to. attract
the protection in.undiminished vigour of Article 9 of ‘the Bill
of ‘Rights. Thus, ‘a debate cannot be.called into guestion once
the relevant .record is. tendered and it is the duty .of the court
to ensure-that ‘this part of .the law of ‘the landis given full
force and. effect. That "the procedure by way of petition for
leave and a. subsequent : order for leave has ‘now become a :
meaningless formality andg of little practical value in .
maintaining the privileges of the House" ~ to adopt-the- words of
the .Clerk.'of ‘the House of Commons  in his éevidence to the
Committee of Privileges- reported to the House on 7th December,
1978 - appears undeniable. Certainly, that is the view taken by
the House of Commons which by résclution’of 31st October,. 1980
resolved. that while reaffirming the status of proceedings in -’
Parliament: conferred by Article 9 of the Bill of Rights, leave
be given for reference tc be made in future court proceedings to
the-official -record of .debate and to published .reports of '
evidence ‘of .committees in any case in which, under the practlce
-of ‘the House, it was required that a petition for leave should
be presented-and that -the practice of presenting petitions for
leave to refer.to parllamentary .papers be discontinued. .The:
-House of Commons has tradltlonally ‘been very jealous of ltS
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privileges. We think it in the hig¢ghest degree unlikely that it
would agree to a course which would diminish any of those
privileges., Patently, it did not iintend by its resolution teo
achieve that result, and patently it:has not done so as the .
protection conferred by the Bill .of Rights remains. Indeed; -
regardless of the views expressed by the House in its resoluticn
as to the status of that protection, it endures because it is
part of the law of the land and cannot be altered by a
-regsolution of the House of Commons or by resolutlon of our:
Houses. : :

5.62 .- . We think therefore that-no:interest of'Parliament is
served "by the maintenance of this ancient petitioning procedure.
Loocked at from the vantage point of members .of the public, their
interests, and the-interests of the .administration of justice,
lie in discarding this practice. It is quite possible that in an
urgent case there would be no time to go through the petitioning
process and injustice might -be occasioned. Even the possibility
of such &.consequence following from:a practice which is ‘of -no
practical utility should not be .entertained. We note that:to .-
overcome “problems that can arise when Parliament is not sitting
the Presiding Officers :-have been prepared :to act on thelr -own-.
initiative and to report their actions thereafter to their
‘Houses. In 1982, both the Speaker of the House of -
‘Representatives and the President of  the Senate {ece1ved and
approved -requests by the Royal Commission into the Australian
Meat Industry to refer to portions'of Hansard, having satisfied
themselves that to do so would not in any way affect the
perlleges ©of Members. “ S - o

5.63 The committee took partlcular 1nterest in the actlons
of Mr President McClelland and Mr Speaker Jenkins in 1983 -in
regpect of the Royal Commission into Australia's Security and
Intelligence Services - the Hope Royal Commission. Both Mr
President and Mr Speaker received requests for permission for
certain Hangsard repcrts to be adduced into evidence; and with'
neither House.sitting, permission was granted, however with the
overriding effect of Article 9 of the Bill of "Rights being
stressed. Nevertheless, with the publication of & statement of
issues to be resolved in respect of one part of the Commission's
terms of reference, Mr Speaker became ‘concerned that, in
reselving certain of the issues, there was -ground for c¢oncern
that the privileges of ‘the Bouse could be affected. Mr Speaker's
concern, which was shared by the.Acting President, was conveyed
to .the Commission. Mr Speaker considered that the issues were of
.such significance that it was prudent to brief counsel on the
matter. This was done, .and the Hon, T.E.F. Hughes, Q.C. was, on
the l1st August 1983, granted leave to appear before the
commission when the geéneral issue of parliamentary privilege was
argued. Submissions by Mr Hughes were -accepted and the proposed
issues to be addressed were accordingly modified. Mr Speaker and
the Acting President were represented by junior counsel at other
stages of the commission's hearings when Members appeared as
witnesses.
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5,64 © The c¢ommittee commends the actions of the Pregiding
Officers in this matter. Sc¢ far as the committee is aware these
circumstances ;are unigue., However, the actions..of the Presiding
Cfficers serve as timely reminders of the significance of the
immunity potentially at threat and, by permitting reference to
parts of ‘the Hansard record subject to the reguirements of
Article 9%, .recognition wes given to-the real meaning of its
provisions and by this means emphasising the-distinction which
the committee believes .can properly be made between guestions of
form or procedure, and guestions of real substance.

5.65 . . 'We think therefore that for the courts, and because of
+their-status and the way in which they are constituted, for
royal commissions set up under State or Federal or Territory
laws; ‘the petitioning process should be dispensed with,22 It is
~notorious that in recent years there 'has been a proliferation of
_kribunals exercising administrative and quasi judicial
functions. As to these tribunals, we think the besgt approach is,
so far as any question of Article 9 of the Bill of Rights may
arise, to specify tribunals which would be treated oh all fours
with courts and royal commissions and that this should be dcne
either by rescolution of the Houses or:.by regulations made under
any statute enacted to give effect to those of our
recommmendations which reguire implementation by statute. While
completely confident .that our recommendation on this matter will
not in any way lead to the ercosion of -the privilege of freedonm
‘of: speech, we acknowledge the value of the Houses being advised
of the use.of their records, or those of ‘their committees. This
is, we emphasise, not a matter of seeking permission, but only
of zdvice. The appropriate means to achieve this aim is to
request courts, Royal Commissions' and other specified tribunals
to notlfy the relevant Fres 1ding Officer .0of the relevant facts.

Recommendatlon 8

5.66~.. We therefore recommend:
(1) znat each House agree to resolg;;gn in_the
; owing terms-

Tha;_wbgg Hous . whlie ;gaﬁf;nml g_the status
Ciof progceedings in Parliament conferred by '
“Article 9 of the Bill of Rights, gives leave

forireference Lo be-made, to or for the
admission in evidence ¢f, in future Court
proceedinags, or in proceedings_before any -
koval Commission constituted under Federal or
State or Territory laws. the official record
of ‘debate and to published reports and
evidence of Committees and to any other
-gocuments Eb ch, unde; the anctlgg_gi_gng
"House, ;L is
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presently required that a petition for leave

] _Q_uld be presented and that the practice of

e s f ea ref
84 h gggumeggg g lecountluned
'-(2) iy at 1n all matters fal w1th1n'

of ‘this_ Recommendation, this Houge ;gguests
hg ttorneves~General of the Commonwealth and
gﬁ the States to sgek to deyelop pro cedurgg to

nsure that the Pregidin fice ro
d ed_ o ach such matt so t 8
“can be kgpt appraiged of the use beng made of

its ;ggg; g, 0r of records of its Comm;;;ggﬁh

It hardly needs p01nt1ng out that unauthorlsed or unpubllshed'
material does not fall w1th1n this recommendatlon. : :

"Recommendation 9
We further recommend:

Th i , ' u. s £ :i _eff c 0.a

recommendations -containe t e
law_is enacted bz-ParLigmeg;, p;gyigigg be_made
o ulations und - eci S

tribunals to-which ;hg tgg or of the last .
ggggmmendatlog sheuld apply: failing h;gb th :
E fficers be em f~

their Housgs to consi g: gd to _act QQ ;gguests
rom ot tribup ided that eport

. the c1;cum§§ance§ thereo ﬁ ;Q their ;gspectlve
-Houses at e fi [ol enient opportunit nd
they consult their Hgy gg in cgses where. they

consi consgul ig desi before action - -
is_taken.

Arrest in civil causes

5.67 While difficulties can arise, -in practice the
1mportance of this immunity has diminished very greatly as
arrest in .cases of an .undoubtedly civil character has largely -
become a dead letter. In the past, the area of most importance
was imprisonment for debt. This is now virtually non-existent in
Australia. -Nevertheless, we think that the immunity should be
retained. The justification for this view is:the need of _
Parliament to the .first claim on the services of its Members,
even-to the detriment of civil rights of :third parties. But we
-do not think there is any reason .to retain the immunity's
application to forty days on either side of the szttlng of the
House. The period of forty days before .and after sessions of
Parliament could in practice continue for vears on end. The
purpeses of the immunity is to permit the Houses to have first
claim on the services of their Members, not to permit Members -
should they in any way be subject to arrest on civil process -
to avoid that consequence even though their services are not
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needed by their Houses. Since the objective of the immunity is
to enable Members to attend Parliament, and these days, as well,
to enable Members to serve on committees, we think it is met by
limiting the application. of the immunity to sitting days, to-
days onh which a committee or a sub-committee thereof of which
the ‘Member ‘concerned -is & member,.and five days before and after
such days. Such protection :is ample. Opponents of the change °
that we contemplate would argue that there is no need to alter
the -immunities which apply in respect of arrest in civil causes
{and similarly 'in respect of attendance as witnesses which
latter matter is dealt with later in this Chapter). It has also
been put to us that it may be difficult for-a court to ascertain
when & Parliamentary committee is meeting, and that a member
could extend the duration of the immunity simply by ensuring
that he'is involved in a large number of committee meetings. We
think this objection is somewhat unreal, and we point out that:
the present effect of the common law rule on the duration of the
immunity means that in practice it always exists - which is
precisely the state of affairs we seek to overcome.

5.68 Difficulties can arise in some cases as to whether the
matter-in question is civil or'‘criminal in character. We think
that “these questions, 1f they arise in the future, are best left
to the ‘determination of the courts and that we should not essay
a comprehensive ‘definition of what constitutes a civil cause.
Our reasons are these:. in the first place, there is but very
limited opportunity these days to invoke the immunity. In short,
the relative ‘unimportance of the matter does not merit :
attempting a comprehensive definition which, if formulated, in
theory could apply to or impinge on all jurisdictions throughout
our federal system. Secondlv,over-the years within the courts
- consideration has been given-to the distinction between civil
~and criminal and ‘civil and gquasi criminal cases. We think it
would be unwise to intrude by definition intc this area - an
area which can give rise to some very nice distinctions - -and
that the wiser course is to leave matters to the courts. This
leaves 'the possibility of a:jurisdictional conflict in the
future between Parlianment and the Courts. Witnegs Mr Uren's case
which could have given rise to such a conflict.24 But we think
that the risk of ‘any real conflict is relatively small, and that
its resolution could be left to the good sense of Pariiament and
the legal judgment of the . courts. - .

5.69 " It has been suggested to us that the 1mmun1ty should be
extended tc what might broadly be described as guasi criminal
cases, “The cage of Senator Georges is illustrative. In 1978
Senator Geordes was- charged iin- the Brigbane Magistrate's Court
with two offences ': disobedience of a traffic direction given by
4 policeman and taking part in a procession without a permit
under the ‘relevant law. Senator Geordes pleaded guilty, was
fined-and 'did not pay his fines within the prescribed period. He
was arrested and “imprisoned. However, the fines 'were paid and
"Sendtor Georges was released. The Président of the Senate was
not informed of Senator Georges' arrest. The Senate referred
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three questionsg to its Committee of Privileges : the failure of
..any appropriate authority to advise the President of the matter:
whether the matter leading to the arrest and imprisonment of
Senator Georges was of a civil or criminal character; and, if it
wag of a civil character, whether the matter constituted a
w-hbreach '0f the privileges of the Senate. The committee found that
the matter was not civil 'in character and therefore could not
attract the immunity but recommended the adoption by the Senate
.0of -a resolution asserting dits: right to be notified of the :
detention of any Senator and- the duty of ‘the court so to notify
it (a practice followed in Blzitain)ﬁ and in February~1980.the.
Senate . agreed to. such a resolution. : S

5.70 .By ‘reason of the federal character of our system there
can be differences between the various jurisdictions as to what
constitutes an action that attracts the sanctions of the
~¢riminal law., While in Brisbane permits may be required for .
street processions, in other parts of the Commonwealth the same
act may be perfectly legal without a permit. But this of itself
does not suggest to us a reason why the present immunity should
be enlarged., Nor in: principle do we' think that there is a case
for the enlargement of the immunity. We see no reason why a
“Member of Parliament should, in respect of any gquasi criminal
matter (or indeed of any criminal matter) be placed on a footing
-different to any other Australian citizen. We “do -think that his
House should be notified of his detention, ‘and whether that
detention be:ina civil or a criminal matter, but-that is an
entirely separate matter. Tt does not place Members in a
privileged position vis & vis other .citizens; it simply
srecognises that the Houses need to be informed.of lawful
impediments to a Member's presence and also need to be informed
of any matter which might give rise ‘t¢-a breach. of the immunity
against. arrest in c¢ivil causes. We therefore recommend: .

'Reéommendation 10

(1) T - LINmUn t Ero ‘ st in civil causes

b taine imi sitting.d
£t ous whic Menber concerned. is
enb a ig committee o
sub-committee of ich t Membe
concerned i emnb is 4 ) nd
ive days befo d_five davs_af =)
{2) That where g Member is'égtgingd in custgdy.
: an a of
&MLW@M&
Ceourk. g; the oﬁfgcg; having charge of th
- Memb dinform P d‘
' Offlcez of the Member's House of thg; t,
“of circu n ivin is
‘detention., and o  -likely ible-
"duration eof : : : . :
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Jury service

5.71 Exemption from jury service, a traditional'exemption,

is now provided for by the Jury Exemption Act 1965 which exempts

‘Members of the Parliament from jury service. The subordinate
legislation extends the exemption to specified-officers of the
Parliament. The :exemption of Members and certain officers from
jury service can-have no effect on the rights of individuals and
we believe there is good jugtification for this practice and
.that it ought to be retalned. We therefore recommend-- :

' Recommendatlon 11

That exempt i £ Members i £ied
officers from jury service be retained in its
© present form.” - .

Attendance as w1tnesses

'5.72 = Members are exempt from attendlng court as w1tnesses

- for the same periods as presently apply to the immunity from
civil arrest. On occasions, the House of Commons has granted.
cleave to its Members to attend as witnesses. This practice has
not been adopted by our Parliament. Nevertheless the practice-
. has come before the Commonwealth Parliament. In 1965 the

© Treasurer, Mr Holt, was served with a subpoena to attend before
the Supreme Court of Victoria. The Speaker drew the court's
attention to the dimmunity and asked that the Treasurer be
excused-from attendance. The judge directed that the Treasurer
be excused from attendance until the end of the sittings. The
conmittee understands that there have been a number of other
occasions when the Speaker has received advice that:a Member was
required in . court .on a sitting day, ‘and on which occasions the
Speaker has communicated with -the court advising that the House
was sitting, .end has asked that the Member be .excused.

5.73 The -immunity from -attendance as a witness applies to
both civil and criminal cases. If the immunity is to continue to
apply with unabated force, it means that a Member who may be a
vital witness in a .criminal ;or civil case -~ he may, for -example,
be a vital witness to a defendant on grave criminal charges .- is
assured of virtual immunity from appearance in the witness box.
If ‘his evidence was first sought at the beginning cof the
Parliament, effectively the demands of justice could be denied
at least for two or three years. That this state of -affairs
should continue seems to us wrong. We believe all Members would
think ‘it to be their duty to. assist the administration of
justice and to appear as witnesses where . their evidence was
relevant. We point out that subpoenas issued for merely :
vexatious purposes may be set aside, and the Courts can arrange
their business 'so as to.suit the convenience of witnesses who -
have other and pressing commitments. Where the witness is-a
Member of Parliament we believe that courts should be encouraged
~to find times which are mutaally convenient: to the courts and to
Members.
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5.74 How is the matter to be resolved? On the one hand . there
persists Parliament's paramount c¢laim, & claim which we uphold,
to the services of its Members. On the other there-are the fair
‘demands of -the administration of justice. We think .that the -
matter is -resolvable as follows. Firstly; the immunity should be
limited to the same times as that proposed for-the immunity
against arrest in civil:causes. Secondly, it should be open to
the Member to waive the immunity. In:-saying this, we Fully
understand that the immunity is held and exercised on behalf of
Parliament. However, .there seems to.us to be no objection toe
making provision for Members themselves waiving the immunity
since it could be expected that Members would only do so after
considering their parliamentary commitments and making
appropriate arrangements. Thirdly, it is.possible to.envisage
cases where a Member's services are required as:.a witness, where
it would inconvenience neither the Membey :in the discharge of
hig parliamentary duties nor the House if his services were not
to be availlable while giving evidence, but where for reasons of
his own the Member may desire to avold entering the witness box.
In‘our Exposure Report we took the view that a means should be
devised to meet this kind of posgsibility. Such a process was
incorporated in recommendation 12(3). However it has been
pointed out to.us by Mr Speaker that, “if recommendation 12(3) of
the Exposure Report were to remain, it could place Presiding
Officers in extr@mely dlfflcult 51tuat10ns. That ‘recommendation
read: : ; . : : = :

"That in other cases,~it shall be copen for
i application tobe made to the Presiding Officer
cof a Member's House for the purposes of cobtaining
agreement to the release of that Member to attend
on subpeona. Any such application shall be
‘gsupported by a statement of ‘the reasons therefor,
and shall be dealt with by the Presiding Officer
in accordance with his views.as to the competing
claims of the House for the attendance of the
Member and the due admlnlstratlon of - 3u5tlce in
the Courts" SR o

Mr Speaker*s concern is that the Pre51d1ng Offlcers would not
wish to be placed in a positichn of having to decide between the
competing claims of a party to legal proceedings and a Member
who asserted that his Parliamentary obligations had to be given
pricority. Thig is & very legitimate problem when looked at from
the standpoint of the Presiding Officers. For example, a claim
could ibe .made under Recommendation 12(3): of our Exposure Report,
for the attendance of a senicr Oppesition spokesman to give
evidence. That spokesman having asserted that his Parliamentary
duties had to be given paramcunt consideraticn, how could the
Speaker adjudicate on such competing claims? It would be
exceedingly difficult for him todo other than accept what was
put to him by ‘the Opposition spokesman. After all, he could
hardly enter into an adjudication of the issue ‘as to whether the
- Opposition spokesman's parliamentary duties required to be given
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paramountcy. Aside from a personal decision by the Presiding
Officer, we can think of no other realistic alternative to meet
‘the situation which Recommendation 12(3) of ocur Exposure Report
addregsed. We therefore think that that Recommendation should
not be taken up and we do not include it in this, our final
report. '

Recommendation 12 -

5.75 ' We therefore recommend:
(i) That .t mption mb from ance
: s_witness b ai b : iod

" cof exemption be confined to sitting davs of
the House of which the Member concerned is a

Member, and days on which a committee or a
© sub-commi f o ic enb
once d is a Memb ig due to m nd fi
' nd-£i -af su imes
{(2¥~ 8 to . n
iden i n i
gvidence, the Member may, aftey paying due
‘regard to the need of his House for his
vices lect n insis n
application of the immunity and instead to
tend in Co : : . :
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Representatlves), PP 154 (1980). i

H.R. Deb. (23 8 83)1 2.

See ‘Commltment o prison of Mr. T. Uren, M.B.,'
Beport of Committee of Privileges (House of
Representatives) PP 40(1971): see also
correspondence from Premier of NSW and the
Attorney~General of NSW incorporated:.in Hgn&a 23
August 1971. (H.R.Deb. (23.8.71) 526~ 9).==‘ '

'Imprisonment of a Senator,' Fifth Report of

‘Senate Committee of Privileges, PP 273(1979}.
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