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TheSecretary
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HouseofRepresentatives
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ParliamentHouse,Canberra,ACT

DearSir,

TheSuperannuatedCommonwealthOfficersAssociation(SCOA)welcomesthis opportunity
to makea submissionto theCommitteeandits inquiry into workerscompensationschemes.
This submissionpicksup issuesrelevantto point 2 (b) oftheCommittee’sTermsof
Referencewhichrelatein partto theobligationsofemployers.

SCOAhasbeeninvolvedwith workerscompensationcasework,includingrepresenting
individuals. SCOAis anot for profit nationalassociationof 80 yearsstanding. It represents
thesuperannuationandretirementincomeinterestsofa constituencythat coversretired
Commonwealthemployeesandtheir families. CurrentCommonwealthemployeesarealso
eligible to seekSCOAmembershipandits supportnetworksineachStateandtheACT.

TheAssociationhasseveraldedicatedpeoplein its ACT Branch,who havebuilt up
experiencein dealingwith workerscompensationcases(sincebeforethe1988SRC
legislation)involving Commonwealthemployingdepartmentsandcompensation
administration. TheACT Branchhaspreparedthissubmissionin consultationwith SCOA’s
FederalOffice.

It is from ourcollectiveexperiencethatwewould like to commentonthefollowing:

a) Issuesrelevantto efficient operationofworkerscompensationarrangementsatthe
Commonwealthlevel.

b) Appropriateapplicationofrelevantlegislationandimpactonemployerobligationsand
clientrights.

c) Thedesirabilityofregularcomplianceauditingactivity by theAustralianNationalAudit
Office regardingcompensationadministration.

As anAssociation,wehavean interestin ensuringthattheoverallpolicy framework
governingworkerscompensationis right andoperatingeffectively.



Our submissionalsodrawstheCommittee’sattentionto a specfficcase-that ofsome100
NSWfirefighterstransferredfrom theNSWFire Brigadeto theCommonwealthin 1976and
thensubsequentlyin 1989,to theACT Government.A basisofthetransferwasthat workers
compensation,superannuationandrelatedrightsapplyinginNSWat thetime oftransfer
wereto bemaintainedby thenewemployingbody. Weunderstandfromthecasesthat have
cometo ourattentionthat thathasnotbeenthepositionovertime.

Wehaveidentifiedthekeyissuesin oursubmissionrelevantto thissituationandincluded
furtherdetailin AttachmentA. We notethatthis situationhasbeenthesubjectof
discussionsbetweentheFirefightersAssociationandtheACT Governmentandthe
Commonwealthoveranextendedperiod.

TheNSW firefighterssituationis onethat webelievewarrantsattentionby yourCommittee
under its termsofreference.It is illustrativeofthecompensationcomplexities/potential
irregularitiesthatmayariseover time whereemployeesaretransferredbetweenjurisdictions.
We alsonotethattheissuesraisedwith respectto theex-NSWFirefighterscasemayhave
applicationto othercategoriesoftransfersthat occurredbetweenNSW andthe
Commonwealthwithin the sameperiod.

Specificcommentson issuesnotedata), b) andc) aboveareoutlinedbelow.

a) Operational efficiency issues

Commonwealthworkerscompensationlegislation,namelytheSafety,Rehabilitationand
CompensationAct, 1988andsupportingprovisionsarecomplexfor bothcompensation
recipientsandadministrators.SCOAhasnotedandapplaudsCOMCARE’s consistentefforts
to improvecompensationadministrationoveraperiodofyears.TheAssociationhashad
periodicdiscussionswith COMCARE,initiatedby COMCARE’sCEO, in theinterestsof
achievingefficient processesandalsoofresolvingindividualcasesbroughtto theattentionof
SCOA. I ampleasedto saythattheseregularmeetingsbetweenSCOAandCOMCAREstaff
haveprovidedanexcellentopportunityfor SCOAto raiseissuesandhavepolicy decisions
explainedin a co-operativeenvironment.

SCOA’srangeofcaseshasincluded:

a) peoplewho havebeenoverpakiwith resultingrepaymentandtax issuescreatinghardship
for individuals;

b) peoplewho havebeen~~1çrp~i~ioftenbecausetheirsalaryand classificationdetails
werenotkeptupto dateandsuppliedby agenciesto COMCARE;or

c) peoplewhosepaymentshavebeenstoppedorreducedby COMCAREandreinstatedonce
informationhasbeenfollowedthrough,updatedandclarified.

Thiscaseloadhasindicatedthatweaknessesin informationandrecordingcapacityof
agencieshavecontributedto manyoftheproblemsandweacknowledgethat therehasbeena
genuineeffortby COMCAREto addresssomeofthoseproblemsandtheadministrative
errorsthat havearisen.



OurexperiencehasalsohighlightedtheimportanceofCOMCARE staffcommunicating
effectivelyat the individual caselevel. Thepositiveeffectofgoodcommunicationcannotbe
overstated. To preventirregularities,it is importantthatrecipientsreceiveadvicethat
adequatelyspellsoutthebasesfor:

• amountscomprisingpaymentto aclient,or

• claimsfor reviewofassertedoverpayments(whichcouldhaveaccumulatedover a
numberofyears).

Thisensuresthat compensationrecipientsareableto checktheaccuracyofadvice. Lackof
properinformationculminatesin recipientbewildermentandstressleadingoftento drawn
outprocessesthat canresultin involvementwith theAdministrativeAppealsTribunal.
Additionalbewildermentandstressoftenimpactsadverselyonpeoplewho aretrying to
recoverfrom anillnessor injury sufferedin theworkplace. TheAssociationis of theview
that efficientcommunicationandinformationexchangebetweenadministratorsand
compensationrecipientsareimportantelementsin theGovernment’sapproachofmanaginga
compensationsystemwhoseaim is to encourageworkersto returnto work assoonas
possible.

Casesofunderpaymentshaveprimarily resulted,it is understood,from thefailureof former
orcurrentemployingagenciescorrectlykeepingCOMCARE informedofincreasesto the
normalweeklyearningsbroughtaboutby classificationandsalaryadjustmentsin respectof
therecipient’semploymentlevelat thetime ofthecompensatorycircumstance.Two ofthe
moresignificantexamplesin SCOA’s fileshaveinvolved underpaymentsfrom 1991 to 2002
of$104,010andanotherof$68,354from 1985 to 1998. Therehavebeenothercases
involving manythousandsofdollars.

SCOAacknowledgesthattherehasbeena changeto theSafety,Rehabilitationand
Compensation( SRC)Act, 1988 thatwill ensurein thefuturethatCOMCAREclientswill
not needto rely on theiremployernotifying COMCAREofsalaryincreasesfortheirsalary
classificationbecauseanannualwagecostindexadjustmentwill beapplied.

CorrectLevelsqfCompensation:it is important,nonethelessthat aproperbasebeestablished
for COMCARE clientsto ensureproperapplicationoftheamendedlegislationregardingthe
wagecostindexationarrangements.SCOAunderstandsthatthis is beingaddressedby
COMCARE’srevisingclients’ recordsandSCOAlooks forwardto adviceregardingprogress
with thisexercise.

It is SCOA’sviewthat COMCAREandtherelevantemployingauthoritiesshould,asa
matterofurgencyreviewall cases-particularlythosethat commencedaftertheintroduction
ofenterpriseandworkplaceagreementsthroughoutthepublic sector. Suchareviewshould
includepersonswho havesincediedto assesswhetherthereareanyoutstandingmoniesthat
maybecomedueto theirestates.



In addition,pre 1988casesshouldalsobereviewedto ensurethat theyalsoarerecordedon
thecurrentcomputerbasedmonitoringsystem. We havehadcasesin this regardwhere
administrativerecordshavebeenlost “in themistsoftime”.

Tax issuesandinterestforegone: Taxissuesarean inevitableconsequencefor individuals
whereoverpaymentorunderpaymentoccursbecauseofadministrativeerror.Peoplewho
havebeenoverpaidfacea lump sumtaxliability that theymayonly beableto repayovera
lengthyperiodoftime. A personwho receivesa settlementbecauseofunderpaymentsovera
periodofyearsmaybesaddledwith ahighertaxburdenthanif thecorrectcompensation
paymenthadbeenreceivedonanannualbasis.

Moreover,no interestis paidto individualsaffectedby underpayments.Whereindividuals
havebeenunderpaid,therehasbeena progressivelossofpurchasingpowerover theperiod
to whichunderpaymentsrelate. TheGovernmenthasenjoyedthebenefitoftheinterestthese
underpaymentshaveearnedandit is only fair that underpaidCOMCAREclientsare
compensatedwith anappropriateinterestpayment.

it is suggestedthattheAustralianTaxationOfficeand COMCAREbeaskedto examineand
addresstaxandinterestissuesin relationto underpaymentsandoverpayments.

It is alsoimportantthatthechangesarisingoutoftheamendedSRCAct strengthensomeof
thebasesof efficient compensationadministrationsuchasensuringthat:

a) COMCARE communicatewith andprovideclear informationandguidanceatthe
individualcaselevel;

b) Staffin Commonwealthdepartmentsbeappropriatelytrainedto ensureprovisionof
adequateandtimely adviseto clientsandCOMCARE;

• thereis scopefor considerableimprovementin someagenciesin this area.

c) AgenciesandCOMCAREholdvalid informationin theirsystemsthat canbeaccessed,
analysed,verified andproperlyupdatedin termsof:
• Theinitial salaryandclassificationandtheinitial compensatorycondition;
• Managementofeachcaseby COMCARE includingappropriatemedicalrecordsand

advice.

b) Appropriate application of relevant legislation and impact on
employerobligations and client rights

SCOAhasalso representedcompensationrecipientswheredifficultieshavearisenasaresult
of questionsasto whichcompensationlegislationshouldbe appliedtotheiremployment
circumstances.

Oneof SCOA’scurrentcases,a formermedicallyretiredpoliceofficerwith theNorthern
Territorypolice force, illustratessomeoftheissuesthat canarisefor employerobligations
andclientrights,especiallywherecompensationadministratorshavenot clearlyestablished
thelegislativebasisfor paymentofcompensation.



It wouldappearfrom a decisionmadeby theAdministrativeAppealsTribunal (AAT)-
AnradeandDepartmentofHealthandCommunityServices(WT) 19901,2~thattherelevant
legislationunderwhichcompensationshouldbeprovidedfor formeremployeesin the
NorthernTerritory is theCompensation(CommonwealthGovernmentEmployees)Act 1971.
TheAAT decisionof 16 January1990holdsthat, eventhoughthe 1971 Act wasrepealedby
theCommonwealthEmployees’RehabilitationandCompensationAct 1988,thedefinitions
of ‘Commonwealthand‘CommonwealthAuthority’ in the1988 Act did not includethe
NorthernTerritory. Morever,byvirtueofs 129 ofthe1988Act ands 8 oftheAct
InterpretationAct 1901 (theAlA), theAAT 1990decisionholdsthattherightsofNorthern
TerritoryemployeeswerepreservedandthattheapplicableAct shouldbethe 1971Act.

Theretiredpoliceofficer is beingcompensatedundertheprovisionsoftheSafety,
RehabilitationandCompensationAct, 1988which it would appear,doesnot applyto former
NorthernTerritory employeesby virtueof s 1 24A. Beforeanyissuescanbeaddressed
regardingtherecipient’sentitlements,theappropriatelegislativeprovisionneedsto be
clarified. This caseis not anisolatedonein respectoftheNorthernTerritory.

Whatthis exampleillustratesis thatindividual employersareobligatedto determinethe
correctlegislativeprocessesthat applywhencompensationprovisionsareenacted-it is
importantfor compensationadministratorsasit goesto theirauthorityto makepaymentsand
theyshouldnotbe in breachofrelevantstatutoryobligations. It is importantfor individual
recipientsasit goesto their levelofrightsandentitlementsandto their financialsecurity.

Needfor Regular ANAO ComplianceAuditing

Bestpracticeadministrationofworkerscompensationrequiresminimisationofthetypesof
issuesnotedabove. SCOAbelievesthatthis would bestbeachievedif theAustralian
NationalAudit Officewereto haveregardto suchissueswhenconductingits normalauditing
functionwith COMCAREandCommonwealthagencies.

NSW Firefighters Transferred in 1976To The Commonwealth

Thecasedescribedbelow illustratestheissuesthat canarisefromtheapplicationof
compensationprovisionsto employeestransferredbetweenjurisdictionswhereentitlements
agreedatthetimeoftransferbecomeprogressivelyerodedby administrativeapplication
without apparentMinisterialor legislativejustification.

Historv: Thereweresome100 firefighterstransferredfromtheNSWFireBrigadeto
theACT FireBrigadein January1976. This transferfollowed abouttwo yearsof
negotiations.

‘ReferenceAdministrativeAppealsTribunal,DeputyPresidentRK Todd, 16 January1990, No D88/10):ALD
p.99,100
2 TheAct wascitedastheCommonwealthEmployeesRehabilitationandCompensationAct 1988,until its short

title waschangedon 24 December1992to theSafety,RehabilitationandCompensationAct, 1988.



A keyconditionofthetransferwasthatthe minimumtermsofemploymentwereto bethose
thatappliedto theNSWFire Brigadeat thetimeoftransfer. Theseconditionsincluded
provisionsrelatingto workers’compensation,superannuation,ageretirement,long service
leaveandrevisionaryandotherprovisionsconcerningpaymentto widows.

Thereis considerableevidenceto indicatethattheCommonwealthagreedto abideby the
transferconditions. In thisregard,extractsofstatementsby Minister Hodgmanin 1981and
from theFireBrigadeAward (Act No 1 of 1982)directedto compensationmattersandother
referencesto superannuationareenclosedby wayofexamplesatAttachmentA.

Thereis considerableprecedentconcerningtheestablishedpracticeofpreservingrightsand
conditionsontransferbetweenjurisdictions,for example:

• TheAustralianWorkersCompensationAct 1980;
• VariousHigh Court decisionswhichhaveheldthatthelawthat wasin forcein theState

at thetimeoftransferis therelevantlaw to betakeninto account;
• Inclusionofspecificclausesin Awards;
• TheActsInterpretationAct 1901;and
• ThePublicServiceAct,1999.

However,thereappearsto havebeenahistoryofunwillingnesson thepartofsuccessive
administrationsto faceup to andimplementtheoriginally agreedconditionsoftransferfor
theex-NSWfirefighters. This couldhavebeenbecauseofinadequateinstructionsto
implementingCommonwealthagenciesat thetimeoftransferin 1976andsubsequently,in
1989atthetime thefunctionsweretransferredfrom theCommonwealthto theACT
Government.

Therelevantissuesarediscussedunderthefollowing headings.

Compensation:COMCARE in a letterdated15.7.96indicatedthat it acknowledgedthe
transferconditionsfor ex-NSWFirefightersbutwereneverthelesspayingcompensationon
thebasisofthe1988SRClegislationandexpectedanyadditionalmoniesdueto beassessed
andpaidby theemployingagency. Thereis no evidencefrom thecasesthat SCOA is aware
ofthatotheragenciesactuallyassessedandpaidanyfurtherentitlementsandassociated
paymentsdueundertheoriginaltransferconditions.

It is understoodthatat thetime of 1976transfer,workerscompensationprovisionsinNSW
providedfor assessmentofclaimsfor injuredemployeesaccordingto a ‘table ofmaims’.
Themaximumweeklycompensationpayablewaslimited only by theprovisothat it should
notexceedtheamountthattheclaimantwouldhaveearnedin exercisinghisduties. There
wasalsoanentitlementto a lump sumfortheinjury andanadditionallump sumif the injury
subsequentlycausedtheclaimant’sdeath. In addition, thefollowing Stateprovisionswereto
applyatthetime oftransfer:

• Workerscompensationpaymentswereseparatefor all otherpayments;
. Therewasno limit of70%ofNormalWeeklyEarnings(asappliesundertheSRC 1988

legislation);
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• Therewasno 5%deductionfor superannuationpayments(asrequiredby SRC
legislation);

• Therewereno deemingrateson lump sum(as~appliedundertheSRC1988legislation);
• Theprobabilityofthefirefightersbeingpromotedto ahigherrankor gradewastaken

accountofandtheworkerscompensationpaymentincreasedaccordingly;
• If a firefighterlaterdiedoftheinjury hisdependentreceivedthelump sumpaymentfor

death;
• After aperiodoftime,which variedaccordingto circumstances,thefirefightercould

accepta lump sumpaymentbasedon anactuarialformula-inlieu ofweeklypayment;
• Lateunderpaymentswere subjectto interestandpaidto therecipient(which is not the

caseundertheSRCAct of 1988).

TheSRC legislationappliedby COMCAIREprovidedfor a compensationpaymentof75%of
weeklyearningswithaprovisionto payanamountfor ‘non-economicloss’ for injury. This
wasfurtherreducedby a 5%notionalsuperannuationdeductionwhich did notgo to the
benefitofanemployeessuperannuationfund.

It would appearthatsome30-ex-NSWfirefighterswereadverselyaffectedin workers
compensationclaimsthroughtheapplicationoftheSRC 1988 legislationto their
circumstances.

AgeRetirement,SuperannuationandOtherProvisions: Themaximumageforretirementof
NSWFirefightersundertheNSWprovisionsat thetime oftransferto theCommonwealth
(1976)was60 years.The maximumage,in theCommonwealthsuperannuationschemeat
thattimewas65 years.ExtractfromDepartmentofTreasuryletteratAttachmentA refers.

Thetransferprovisionsallowedfor transfereestojoin the Commonwealthscheme,and, if
theywished,paytheirNSW accumulatedcontributionsto theCommonwealthatthattime.
Recognitionfor yearsof serviceinNswasalsoaccepted.Thatrecognitionalsoapplied,to
superannuation,compensation,long serviceleaveetc.

A problemhasarisenfrom thedifferencein maximumretirementage. TheCommonwealth
Schemeassessessuperannuationentitlementson thebasisofa65 yearsbenchmark. It
reducespaymentsfor earlierretirementonthebasisoftheageat retirementandyearsof
service.This means,for example,a5% reductionin superannuationpaymentfor persons
retiredat 60 yearsafter20 to 39yearsofservice-that is areductionfrom 51.5%to 46.5 %of
theprevious3 yearsaverageofannualsalary.

Concernhasbeenexpressedby Firefightertransfereesoverwhat is thecontinueduseof the
65 yearsmaximuminsteadofthe60yearsofageretirementtheywererequiredto meetasa
maximumfor full entitlements.Thetransfereesbelievedthatthisproblemwassortedin
discussionswith thethenTreasurer-MrFrankCrean. It is believedthat thatTreasureragreed
to anadjustmentto thenormalCSSprovisionin relationto themaximumretirementagefor
thetransferees-specifying60 yearsinsteadof 65 years. It is understoodthat evidenceofthis
variationcanbeseparatelyproduced.

WidowReversionaryBenefits-NSWScheme:Concernhasalsobeenexpressedthat widows
ofNSW Firefighterretireeshavenot beenpaidundertheNSWconditionsatthetime of
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transfer. For informationoftheCommittee,benefitspayableon thedeathofamarriedfund
memberaresetoutatAttachmentB.

Thesituationwith respectto theex- NSW Firefighterscouldhavebeenavoidedwith due
administrativecareandaproperrecognitionof employerobligationsandresponsibilities.
Werecognisethata caseby caseapproachto determineanyoutstandingpaymentsto
individualsmaynot bepracticalgiventhepassageoftime.

It is proposedhowever,that asmall committeeofofficials drawnfrom appropriate
organisationsshouldexaminea sampleofindividual caseswhereinformationis available
throughrecords./archives.Inthis regard,SCOAcouldarrangefor namesto beprovidedof
some15 to 20.peoplethat couldbeexaminedaspartofsucha study. Thefurtheractionthat
might resultfromthatexerciseincludingthepracticalityofapplyinga standardAct ofGrace
Paymentcouldbeconsidered.

Firefightershavebeencalleduponto providea dedicatedserviceto ourcommunitiesandour
institutionsshouldrepaythatdedicationby ensuringthat theyandtheirdependantsare
treatedwith fairnessandequity.

Yourssincerely

-

EwanHazell
President
SCOA (ACT Branch)
13 February2003.

Caring for the retirement interests of public sector superannuants arid retirees.


