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5. And your petitioners will ever pray.

END QUOTE

Hansard 27-1-1898 Constitution Convention Debates
QUOTE

Sir EDWARD BRADDON (Tasmania).-While, | quite agreewith the, views of the
leader of, the Convention asto this power so far asregardstheimmigration of
coloured races and aliens, | cannot see the force of his argument with reference to the
local management of these people. Aliens who have been admitted within our shores will
more or less permanently settle in one state or the other, and they should, | think, be
entirely under the Government of the state in which for the time being they reside. Mr.
Deakin has hinted at some grave objections to giving the Federal Government an exclusive
power over these people. The Attorney-General of Victoria has given one very striking
example of the necessity of the Governments of the states having authority in this matter,
and that is asregards, the licensing of Afghans as hawkers. It is the practice to issue to
them alicence different from that which is given to other races. That might very well
constitute a difficult question in the state of Victoria, whilst it might not be of the same
importance in other states. In Tasmaniait is quite possible that it may come to be agrave
guestion whether the Hindostanese who are British subjects shall be alowed to continue
the practice of hawking as they have been doing for some time past. That might develop
into avery large question indeed in Tasmania, and it should be a matter for settlement by
the state and not by the Federal Government.

Sir GEORGE TURNER (Victoria).-I trust the leader of the Convention, will
carefully reconsider his position, and the apparently strong views be holds with
regard to persons of foreign race.

END QUOTE

Hansard 27-1-1898 Constitution Convention Debates
QUOTE

Mr. TRENWITH.-Suppose that is the case, and that this clause isincluded in clause 52,
the Federal Parliament will have all the powerswhich it is proposed to give it here, except
that it will haveto act after instead of before. That isall the difference. Whenever a
necessity arises on behalf of the interests of the Commonwealth to deal with the question of
aliens by one authority, the Federal Parliament can deal with it, and at once. | object to
taking away powers from the states now that may or may not be exercised by the Federal
Parliament. | feel that this question of the treatment of alienswill be more difficult in the
future than in the past. We have an indication of that from what was said by the right
honorable member (Sir Edward Braddon) asto the difficulty in Tasmaniain dealing
satisfactorily with British subjectscoming from Hindostan. He saysthat is adifficulty
there, and that it will have to be met by special legislation. That has happened in the past.
Other colonies have seen the necessity for special legislation, and it might as easily have
happened that in some other colonies, on account of evils arising therefrom the influx of
thisalien population, they had instituted special legislation. Tasmania might not pass
such legislation, because within its borders the evil had not previously arisen. The aliens
legislated against might pass into Tasmania; then the Federal Parliament, having the power,
would prevent the state which was being embarrassed by the influx of a number of these
aliens from taking action on its own account so as to prevent the inflow of the aliens.

An HONORABLE MEMBER.-Cannot you give us credit for more intelligence, so that
If we saw an evil existing in me part of Australiawe would recogniseit?
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Mr. TRENWITH.-My experience has shown in this Convention that the intelligence
which honorable members possessis very much circumscribed, and their mental horizon
reaches their own border, but goes with great difficulty beyond it. We have seen that in the
discussion we have had lately. We have had it in other discussions, and dealing with
difficulties which we have not yet been able to solve. | do not see that there is any great
reflection cast upon honorable members by making those remarks. It is very difficult for
people to see from a distance The evils that other people are suffering. It is only another
illustration of the old adage that no person can tell where the shoe pinches except the man
who wears it. We are as arule very indifferent about the pinching when we do. not wear the
shoe ourselves.

[start page 238]
Mr. HOLDER.-Why not take the broad view of the question?

END QUOTE

Hansard 27-1-1898 Constitution Convention Debates
QUOTE

Sir JOHN FORREST (Western Australia).-The difficulty, to me, seems to be as to what
Is meant by the word affairs." Perhaps the leader of the Convention will tell us. | take it
that it means the control of those people after they have arrived in Australia. If it was
intended to mean their introductions | have no doubt that the most of us would be in accord,
because | think every one is of the opinion that the introduction of people of any race,
especially colour ed races, is amatter which should be in the control of the Federal
Parliament. | take it that the word affairs' would mean the control of alien races after
they have arrived in this continent. [n my opinion the control of the people, of what ever
colour they are, of whatever nationality they are, living in a state, should be in the control
of the state, and for that reason | should like to see this sub-section omitted.

MY. SYMON.-Why did you vote for the question of conciliation and arbitration being a
federal subject then?

Sir JOHN FORREST .-l am not dealing with that question at this moment. | do not see
myself that this sub-section is necessary, because | hold that if it is passed the control of
every one living in the state should be within the province of that state. Take the colony
which | represent. We have made laws controlling a certain class of people. We have made
alaw that no Asiatic or African alien can get a miner'sright or do any gold mining.
Does the Convention wish to take away from us, or, at any rate, not to give us, the power to
continue to legislate in that direction? We have also made laws regarding hawking.
Certainly they apply to every one, | believe, at the present time. We have had to abolish
hawking-not liking to offend the susceptibilities of British subjects we had to abolish
hawking altogether. But we would much rather have applied our legislation to a certain
class of the people. | think | have some right to speak on this subject; and, no one, at any
rate, will be able to say of me, or of the colony | represent, that we desire to encourage the
introduction of coloured races, because oursif; the only colony in Australiawith alaw at
the present time which excludes from itsterritory coloured people. Other colonies have
talked about it a great deal.

Mr. REID.-Y ou don't exclude them.
Sir JOHN FORREST .-Yes, we can exclude them.

[start page 241]
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Mr. REID.-Under the Natal Act?

Sir JOHN FORREST .-Yes, unless they can read and write English they certainly can be
excluded. | think that there is no desire on our part to do anything to encourage either in
Western Australia, or any other part of Australia, undesirable immigrants. | take it that
under clause 52 immigration is a subject within the power of the Federal Parliament to deal
with. | would not mind if it were one of its exclusive powers. There may be difficultiesin
regard to the introduction of persons who are not altogether desirable. But | cannot for the
life of me see why we should desireto give to the Federal Parliament the control of any
person, whatever may be his nationality or his colour who isliving in astate. Surely the
state can look after its own affairs. It may require to place arestriction on a certain class of
people. As| said, we place arestriction in regard to the issue of miners' rights. We also
provide that no Asiatic or African alien shall go on atownship on our goldfields. These
arelocal matters which | think should not be taken away from the control of the state
Parliament. For that reason | would like not to give this subject a place in either clause 52
or clause 53, but to leave it as a matter to be dealt with by the local Parliamentsin their
wisdom and discretion.

Mr. REID (New South Wales).-I think the remarks which have been, made within the
last 30 minutes only show how easy it is even for men of very profound knowledge to make
very serious mistakes, and | include myself, not, as a man of profound knowledge, but as
one who is apt to make mistakes. | think the general idea al through has-been that this sub-
section of clause 53 was intended to deal with the admission of aliens.

Mr. BARTON.-Not with the admission of aliens, but with aliens after they arehere.

Mr. REID.-No; but there has been as we have seen here lately, considerable confusion
on that point, because | know that quite a number of commentators on this Bill have always
looked on this sub-section as a provision which handed over to the Federal Parliament
the exclusive power of dealing with aliens, and even this afternoon | have heard more
than one observation to that effect. In fact, it is only within the last few minutes that the
discussion has gone away from that view. | venture to say that the view which Sir John
Forrest expressed is the correct one, and that this sub-section really refersto the method in
which aliens shall be dealt with when they become members of the community in the
physical sense.

Mr. BARTON.-I don't think the speakers generally have been making the mistake you
mention. Certainly Mr. Isaacs and Sir George Turner did not.

Mr. REID.-I have heard observations that would have been perfectly correct if this sub-
section had not that meaning. However, that sort of thing has been happening all through;
thereis nothing unusual init. | agree with Sir John Forrest that it is certainly avery serious
question whether the internal management of these coloured persons, once they have
arrived in a state, should be taken away from the state. | am prepared, however, to give that
power to the Commonwealth, because | quite see that it might be desirable that there should
be uniform laws in regard to those persons, who are more or less unfortunate persons
when they arrive here. Therefore, in that sense | am prepared to say that the clause should
stand asitis. But | do not know that the difficulty does not still remain-that if thereis no
federal law, and until there is afederal law, the local law would not go.

Mr.-KINGSTON.-No, the local laws ar e preserved under section 100.

END QUOTE
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Hansard 31-1-1898 Constitution Convention Debates

QUOTE Sir EDWARD BRADDON (Tasmania).-

All the people from end to end of the colonies profess the greatest possible loyalty to the
Throne and to the Sovereign who sits upon it. We all, | believe, desire to remain members
of the great British Empire, and we wish to continue British subjectswith al the rights of
British subjects, and of those rights this appeal to the Privy Council isavery considerable
one. | would repeat what was urged at the Convention in 1891, that by depriving the people
of these colonies of the right of appeal to the Privy Council, we should be sapping the
foundation of that Constitution, which is avowedly a Constitution under the Crown. | hope,
and hope with every possible confidence, that in this, our final dealing with this matter, we
shall by alarge majority decide to retain the right of appeal to the Privy Council.

END QUOTE

Hansard 31-1-1898 Constitution Convention Debates
QUOTE

Mr. HIGGINS.-There might be a Bill passed decreeing that the honorable member (Sir
John Forrest) and his Ministry in Western Australia should be suspended by the neck
until they were dead. | am not sure that in that extreme case Her Majesty would refuse to
give her consent. | believe that with tearsin her eyes and with much regret she would give
her consent to such alaw. The consent of the Queen to an ordinary Act of Parliament is
given, very properly under constitutional government, almost as a matter of course. Itis
only in those cases where there is any interference with the rights of states or with other
British subjects that thereis ever arefusal to give assent. If there is any difficulty with
regard to the matter, | think the honorable member (Mr. Wise's) suggestion to adopt the
same words as are in the Canadian Act would not be taken amiss, although, with all respect,
| think they are perfectly useless. | have here the case of Prince v. Gagnon, vol. 8, Appeal
Cases before the Privy Council, in which the Canadian Act giving the right of appeal to the
Privy Council on Her Mgjesty's prerogative was discussed. It was a case involving £1,000,
and the question was whether a transaction between father and son amounted to a gift or a
sale. There wasfirst adecision in the court that it anounted to a gift. There was then an
appeal in Canadato the Queen's Bench, and they held upon the same particulars that it was
asale. There was an appeal again to the Federal Court in Canada, and they held that it was
agift. It then went to the Privy Council, the members of which said it was only aquestion
involving £1,000; it did not involve any question of magnitude, of law, or of public interest.
The report says-

Their Lordships, having looked into the case, see that it involves nothing whatever beyond
this £1,000. There is no grave question of law or of public interest involved in its decision
that carries with it any after consequences, nor isit clear that beyond the litigants there are
partiesinterested in it.

Their Lordships then proceeded to apply the principles laid down in certain cases, and
said-

They are of opinion that they ought not to advise Her Majesty to exercise her prerogative
by admitting an appeal in a case depending upon a disputed matter of fact in which thereis
no question involved of any magnitude.

Of course, when they speak of magnitude, they are referring to the amount of money
involved. They say-
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In which there is no question involved of any magnitude, or of any public interest or
importance, their Lordships will humbly advise Her Mgj esty to refuse liberty to appeal in
this case.

END QUOTE

Hansard 31-1-1898 Constitution Convention Debates

QUOTE

Mr. SYMON.-Yes. The expense of these delays s, of course, enormous. Thereis one
more point to which | should like to call attention. It is said that we are denying to the
people of Australiaaright possessed by all other British subjects. Now, there are
40,000,000 people in the British Islands who have no right of appeal to the Privy Council.
A Privy Council appedl isrealy an anachronism and an absurdity. Law reformersin
England think there should be one final Court of Appeal for the British Islands, instead of
having the House of Lords and the Privy Council with concurrent jurisdictions. But when it
Is said that rights are being taken away, we ought to remember that the Privy Council is no
more specially favoured, so far asit happensto be a court, than any other court that exists.
The small sum of money for which the suit of the poor man is brought is just as important
to him asalarge sum isto arich man, and there are many more cases in which poor men
are concerned than there are cases in which rich men are concerned. When we talk about
uniformity of decision, what becomes of the thousands of cases under £500 in which there
is no appeal ? The people interested in these cases are | eft without that splendid palladium
of liberty which the Privy Council is described to be. The honorable and learned members
(Mr. Isaacs and Mr. Higgins) very well pointed out that the High Court must gradually
grow in strength. We want it to possess, from the first, integrity, learning, independence,
and firmness, and we believe that it will possess all these qualities from the moment that it
Is endowed with federal jurisdiction. But | hold with my honorable and learned friend that
immense power and capacity grow with responsibility; and, although | am satisfied that
from the outset the court will be competent to do the high work intrusted to it, | believe that
If it was not there would be no better way of securing that it should rise to the highest limits
of its duties than by extending its functions and increasing its jurisdiction, so asto make it
in the final resort the source of unspotted justice to all the people of this country.

Mr. Wise's amendment was agreed to.

Question-That the words "saving any right which Her Majesty may be graciously pleased
to exercise by virtue of her Royal prerogative," proposed to be inserted after the word
"conclusive," be so inserted-put.

The committee divided-
Ayes... ... ....14
Noes... ... ...... 22

Magjority against the amendment 8

END QUOTE

Hansard 31-1-1898 Constitution Convention Debates
QUOTE

Mr. GLYNN (South Australia).-I would like, in order to have this point alittle more
carefully considered, to point out that this is one of the origina amendments which were
put in the American Constitution. At the meeting of nine statesin New York in 1765, in the
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Declaration of Rights against England, it was declared that trial by jury, which it was
then fear ed was being attacked by England, was one of theinalienablerights of every
British subject in the colonies, and many of the stateswhich took part in that
Declaration of Rightsin 1765 subsequently refused to join unlessa similar provision
was put in the American Constitution. | ask on what grounds are we to follow the
precedent of Americain this matter? There is no reason why we should do so. It issimply
the copying, without the existence of the same necessity, of aclausein the American
Constitution. On the ground that you should not fetter the omnipotence of Parliament, |
hold that the words ought to be struck out.

Mr.SYMON (South Australia).-l shall vote with my honorable friend (Mr. Glynn).
Although at first | wasinclined to say that these words ought to be put in, | think now they
are very much better left out. | think that in cases whereit is desirable that a man should be
tried by ajury the Federal Parliament will confer that right. If there are cases in which some
other mode of trial ought to be prescribed, | think we may rest assured that the necessary
provision will be made by the Federal Parliament.

Question-That the words proposed to be omitted stand part of the clause-put.
The committee divided-

Ayes............ 17
Noes............ 8

Magjority against the amendment 9

END QUOTE

Hansard 31-1-1898 Constitution Convention Debates
QUOTE

Mr. HIGGINS (Victoria).-l beg to move-

That, after the words "every such trial shall," the words "unless Parliament otherwise
provides' be inserted.

Mr. WISE-That givesthe Executive power to changethe venue.

Mr. HIGGINS.-No-the Par liament. It will simply give Parliament the power to declare
under what circumstances and in what cases there shall be a discretion to have thetrial in
any other state. The law asit standsin the present Bill isthat thetrial, asa matter of
congtitutional law, shall be held in the particular state where the offence was
committed. | propose to enable the Federal Parliament to say that in certain cases and on
certain Contingencies, and with certain restrictions and limitations, the trial may be held in
some other place. | think that is simply another instance of trusting the Federal Parliament
to put the matter on the best basis.

Mr. WISE (New South Wales).-The only class of cases contemplated by this section
ar e offences committed against the criminal law of the Federal Parliament, [start page

354] and the only casesto which Mr. Higgins amendment would ly arethosein
which the criminal law of the state wasin conflict with the criminal law of the
Commonwealth; in any other casestherewould be no necessity to change the venue,
and select ajury of citizens of another state. Now, | do not know any power, whether in
modern or in ancient times, which has given more just offence to the community than the
power possessed by an Executive, always under Act of Parliament, to change the venue for
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thetria of criminal offences, and | do not at all view with the same apprehension that
possesses the mind of the honorable member a state of affairsin which ajury of one state
would refuse to convict a person indicted at the instance-of the Federal Executive. It might
be that alaw passed by the Federal Parliament was so counter to the popular feeling of a
particular state, and so calculated to injure the interests of that state, that it would become
the duty of every citizen to exercise his practical power of nullification of that law by
refusing to convict persons of offencesagainst it. That isa means by which the public

obtains a very striking opportunity of manifesting its condemnation of alaw, and a

method which has never been known to fail, if the law itself was originally unjust. |
think it is ameasure of protection to the states and to the citizens of the states which should

be preserved, and that the Federal Government should not have the power to interfere and
prevent the citizens of a state adjudicating on the guilt or innocence of one of their fellow
citizens conferred upon it by this Constitution.

The amendment was negatived.
END QUOTE

Hansard 8-2-1898 Constitution Convention Debates
QUOTE

Sir JOHN FORREST (Western Australia).-I have no doubt that the Commonwealth will
legislate in regard to these matters, but in the meantime it seemsto me that there will be a
difficulty in regard to coloured aliens and to coloured persons who have become British
subjects. In Western Australiano Asiatic or African alien can get aminer's right or go
mining on a gold-field. We have aso passed-an Immigration Act which prohibits, even
undesirable British subjects from entering the colony. | do not know how this clause will
act in regard to these matters but it seems tome that the word "citizen™ should be defined.
In Western Australia an alien can hold land in just the sasme way as he could if he
were a British subject-no doubt that isthe casein other colonies, probably in thins

colony-and he would probably think himself a citizen, whatever nationality he

belonged to. having resided for along timein the colony. and having acquired
property [start page 666] therein. Itis of no use for usto shut our eyesto the fact that

thereis agreat feeling all over Australia against the introduction of coloured persons. It
goes with-out saying that we do not like to talk about it, but still it isso. | do not want this
clause to pass in a shape which would undo what is about to be done in most of the
colonies, and what has aready been done in Western Australia, in regard to that class of
persons. |t seemsto methat should the clause be passed in its present shape, if a
person, whatever his nationality, his colour, or his character may be, happensto live
In one state, another state could not legislate in any way to prohibit hisentranceinto

that state. | think thereisagreat deal to be said against the state being allowed to do

that, but until the Federal Parliament legislatesin regard toit. it certainly ought to be
in the power of the state not only to maintain the laws existing, but also to legislate

further if it should so desire.
END QUOTE

Hansard 1-3-1898 Constitution Convention Debates
QUOTE

Mr. SYMON.-That is not the point we are discussing. Clause 2 saysthat the Act shall
bind the Crown. Of courseit does; but whereis there aword in the Act that saysthat a
British subject, a citizen, shall be unable to bring any action against the Crown that heis
entitled to bring now?
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Mr. GLYNN.-That is not the point.

END QUOTE

Hansard 2-3-1898 Constitution Convention Debates
QUOTE

Dr. QUICK.-1 am disposed to think that there ought to be something in the nature of a
definition in the Constitution. In my mind, areasonably approximate definition would be
that which | have drafted, to the effect that all persons resident in the Commonwealth,
being natural-born or naturalized subjects of the Queen, and not under any disability
imposed by the Federal Parliament, should be citizens of the Commonwealth. That is not a
complete definition, it is only an approximation of what | consider a definition. The
conditions of citizenship seem to me to be that the citizen shall be either a natural-born or
naturalized subject of Her Majesty the Queen, and resident within the Commonwealth, and
that he shall not be under any disability imposed by the Federal Parliament. Such a
disability might be imposed under the clause which we put into the Bill some time ago,
empowering the Federal Parliament to deal with foreign races and undesirable immigrants.
The Federal Parliament is empowered to declare that these races shall be placed under
certain disabilities, among which might be that they shall not be capable of acquiring
citizenship. The definition which | have suggested would not open the door to members of
those undesirabl e races, and it would empower the Federal Parliament to exclude from the
enjoyment of and participation in the privileges of federal citizenship people of any
undesirable race or of undesirable antecedents. | hope that this proposal will not be opposed
and denounced in the manner which has become somewhat fashionable in the Convention.
Every generalization which is brought forward to interpret the Constitution, and to set
forward more plainly the advantagesthat it is supposed will accrue from the union, if it
goes an iota beyond what is absolutely or technically necessary, is denounced as a proposal
to placard the Constitution. | hope that a proposal to define federal citizenship and the
status of members of this new political organization will not be pooh-poohed, and spoken
of as a proposal to placard the Constitution. In my opinion, there are certain substantial
rights and advantages which would accrue from the placing in the Constitution of an
expressed recognition of the federal citizenship. The Constitution empowers the Federal
Parliament to deal with certain external affairs, among which would probably be the right
to negotiate for commercial treaties with foreign countries, in the same way as Canada has
negotiated for such treaties. Thesetreaties could only confer rights and privileges upon
the citizens of the Commonwealth, because the Federal Government, in the exercise of
its power, [start page 1753] could only act for and on behalf of its citizens. Therefore, it
is desirable that the Constitution should define the class of persons for whom these rights
and privileges would be gained. By placing in the Constitution adefinition of citizenship,
or by providing for its creation, we do not interfere with the citizenship of the states, which
| propose to leave exclusively within the jurisdiction of the states themselves, nor do we
interfere with that wider relationship which affects us all as subjects of Her Majesty and
members of the great British Empire. We are affected by this relationship by virtue of our
position as British subjects. Itis, however, arelationship entirely different from that which
will be created by this Constitution. A citizenship of the Commonwealth will, of course, be
much narrower than our subject-ship of the empire. In my opinion, it would be a manifest
I mperfection in the scheme of union not to make provision in some shape or other to enable
the Federal Parliament to deal with and legislate upon the subject of membership of the
Commonwealth. Without in any way dealing with the questions to which reference is made
by the other amendments and clauses on the notice-paper, and without in any way
suggesting that federal citizenship should come into conflict with state citizenship, or that
state citizenship should overlap federal citizenship, | propose to give to the Federal
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Parliament power to deal with thisimportant question. Without such a provision as | wish
toinsert, | think the Constitution would be manifestly defective.

Mr. OCONNOR (New South Wales).-I am sure that the honorable member will have no
reason to apprehend that the exceedingly important question which be has raised will not be
properly dealt with. We all recognised, when we were dealing with clause 110, the extreme
importance of the question which has been raised. | am entirely in sympathy with my
honorable and learned friend as to the necessity for dealing with this question, but | think
that it would be a mistake to deal with it in the way he proposes. | think it would be a
mistake to give to the Federal Parliament the power of determining the qualifications of
citizenship under the Commonwealth. In my opinion, the honorable and learned member's
guotations from the other Constitutions all bear out the principle that in the making of a
Constitution that which givesthe right of citizenship and which includescitizenship is
defined. Let me for amoment consider the proposal to give this power to the Federal
Parliament. The Federal Parliament could do nothing in the way of defining the
qualification of citizenship or the rights of citizenship beyond the limits of the
Constitution. Now, you may regard the citizen from two points of view. In the first place,
asregards his rights as a member of the Commonwealth, and in the second place, as
regards his rights as a member of the state. The latter aspect seems to me much the more
important. But let ustakefirst hisposition in regard to the Commonwealth. Under the
power which you have given to the Federal Parliament to make laws regulating
immigration and aliens, you embrace every possible set of circumstances under which
any person may enter the bounds of the Commonwealth. Asyou have power to
prevent any person from entering any part of the Commonwealth, you have also the
power to prevent any person from becoming a member of the Commonwealth
community. Thereisno territorial entity coincident with the Commonwealth. Every
part of the Commonwealth territory is part of the state, and it isonly by virtue of his
citizenship of a state that any person within the bounds of the Commonwealth will
have any poalitical rightsunder the Constitution. Of course, when | speak of a state, |
include also any territory occupying the position of quasi-state, which, of cour se,
standsin exactly the same position.

Mr. WISE-Isthat clear?
[start page 1754]

Mr. OCONNOR:.-If theterritory does not stand in the same position as a state, it is
admitted to political rights at the will of the Commonwealth, and upon such termsas
the Commonwealth may impose. Every per son who hasrights asa member of the
Commonwealth must be a citizen either of some state or someterritory. It isonly by
virtue of his citizenship of a stateor of aterritory that he has any political rightsin
the Commonwealth.

Mr. WISE.-Before the 14th amendment was passed it was very much guestioned
whether a citizen of Washington had any rights at all, because Washington was only a
territory.

Mr. OCONNOR.-Yes; but what the honorable and learned member saysreally
supports my argument. Thethirteen original statesoccupied a very small portion of
the area now forming the United States of America, and of cour sethe question might
arise astowhat the position of a person who isnot resident of or a citizen of any state,
but aresident of aterritory, might bein relation to the Commonwealth. But | do not
think that that question will arise here, because we cannot imagine, | think, any

portion of the Commonwealth becoming aterritory now, unlessit hasbeen a state at
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onetime-unlessit is some portion of a state which has been ceded to the
Commonwealth, and in the cession to the Commonwealth thereisno doubt that care
will betaken to definewhat therights of theresidents of theterritory would bein
regard to the political rights of the Commonwealth. It appearsto mequite clear, as
regardsthe right of any person from the outside to become a member of the
Commonwealth, that the power to regulateimmigration and emigration, and the
power to deal with aliens, givetheright to define who shall be citizens, as coming from
the outside world. Now, in regard to the citizens of the states-that is, those who are
here already, apart from these laws-every citizen of a state having certain political
rightsisentitled to all therightsof citizenship in the Commonwealth, necessarily
without a definition at all.

END QUOTE

Hansard 2-3-1898 Constitution Convention Debates
QUOTE

Mr. KINGSTON (South Australia).-l shall also support the amendment of Dr. Quick,
and | trust that it will be carried. | cannot conceive that in the adoption of legislation on this
subject Parliament would do aught else than make the definition uniform and of general
application. If there was any necessity for making that clear, the insertion of the words
"uniform citizenship of the Commonwealth" would accomplish that, but | hardly think it is
necessary. | am impressed with the importance of taking power asoccasion arisesto
define what shall constitute citizenship of the Commonwealth; and the Bill at present
Is altogether deficient in regard to giving any power to the Commonwealth Parliament
to legidate on this subject. It seemsto meit isavery difficult matter, and one with which
we should not attempt to deal here, but rather should refer it to those who, when necessity
arises to adopt some legislation on the subject, will have all the facts before them, and may
reasonably be supposed to be able to make the best provision for the purpose in connexion
with the subject. My honorable friend (Mr. Glynn) referred to the principle which he said
obtained, | think, in Germany, where only native-born Germans, or those who are
naturalized in the empire, are admitted to the privileges of citizenship. | asked in the course
of hisremarks how would that apply to citizens of the Commonwealth. It is avery difficult
thing to deal with. If you provide that only those shall be citizens of the Commonwealth
who were bornin it or have been naturalized, you will undoubtedly be putting too strict a
limitation on citizenship. It would be smply monstrousthat those who areborn in
Englan Id in any w | to the dight isabilities. It isimpossible to
contemplate the exclusion of natural-born subjects of this character; but, on the other
hand, we must not forget, that there are other native-born British subjects whom we
arefar from desiring to see come herein any consider able numbers. For instance, |
may refer to Hong Kong Chinamen. They are born within the realm of Her Majesty, and
are therefore native-born British subjects

Sir EDWARD BRADDON.-Are British treaty ports British territory?

Mr. KINGSTON.-Hong Kong is undoubtedly a British possession, and aHong Kong
Chinaman is undoubtedly a native-born British subject. Thus, honorable members will see
what difficulties might arise if the privileges of citizenship of the Commonwesalth were
extended to all British subjects. If that were done, we should be landed in adifficulty
against which it iswell to provide. | think the very best, thing under all the circumstancesis
to do-what is recommended by Dr. Quick, and give to the Federal Parliament power to,
legislate on this subject as occasion arises. | have no fear whatever but that they will make
wise provisions on the subject-provisions uniform throughout the Commonweal th-for
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extending to all British subjects those privileges which they ought to possess, while at the
same time safeguarding the rights of the Commonwealth.

Mr. OCONNOR (New South Wales).-1 would like to point out to Dr. Quick that he
proposes to give a power to the Commonwealth to legislate in regard to a matter which is
not mentioned from the beginning to the end of the Constitution. The word "citizen" is not
used from beginning to end in this Constitution, and it is now proposed to give power to
legislate regarding citizenship.

[start page 1761]
Mr. KINGSTON.-It wasin the Bill.

Mr. OCONNOR.-Thereis no portion of the Bill which gives any right of citizenship, or
points out what citizenship is.

Mr. HIGGINS.-The word "citizen " occurred in clause 110, although it is now struck
out.

Mr. OCONNOR.-Thewordsin clause 110 do not define any right of citizenship; they
prevent certain restrictions upon it. | would point out to Dr. Quick that heis proposing to
give apower to regulate or describe rights of citizenship, when we really do not know at
present what is meant by acitizen. | confess | do not know what the honorable and learned
member means by that term. Does he mean only the political rights which you give to every
inhabitant of a state who is qualified to vote, or does he go beyond that, as the American
decisions have gone, and describe every person who is under the protection of your laws as
acitizen? The citizens, the persons under the protection of your laws, are not the only
persons who are entitled to take part in your elections or in your government, but every
person who resides in your community has aright to the protection of your laws and to the
protection of the laws of all the states, and has the right of access to your courts. If you are
going to define citizenship for the purpose of giving these rights, you must say clearly
what you mean by citizenship. You leaveit to the Federal Parliament to say what
citizenship is; and | think thereisagreat deal in what Mr. Glynn says, that we must not
hand over to the Federal Parliament the power to cut down the rights the inhabitants of
these states have at the present time. If we do not know what you mean by citizenship-

Mr. I SAACS.-Commonwealth citizenship.

Mr. OCONNOR .-Exactly. But if we do not know what you mean by citizenship-
whether you mean to restrict it to political rights or to the right of protection under your
laws, which every person, whether a naturalized subject or a person for the time being
resident in one of these communities, possesses-we may drive the Federal Parliament into
some difficulty, in which it isnot at al unlikely that some cutting down of what we believe
to be the rights of citizenship may take place. | would point out that under the Bill the
power of dealing with aliensand immigration gives an abundant right to the
Commonwealth to protect itself, and, of course, the right of defining citizenship will
have to be exercised with due regard to any laws which might be made regarding the
position of aliens. | would ask my honorable friend (Dr. Quick) to say if he has considered
how far he means the Federal Parliament to go in the definition of citizenship, and what he

means by citizenship? Because, unless we have a clear idea of that, it seems to me that we

are handing over to the Federal Parliament something which is vague in the extreme, and
which might be misused.

END QUOTE
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Hansard 2-3-1898 Constitution Convention Debates

QUOTE

Mr. WISE.-Either this clause will be utterly ineffective or it will give the Federal
Parliament power to outlaw certain persons.

Mr. SYMON.-Mr. Trenwith has said he was not at first inclined to support this
amendment, and | think that if he givesit further consideration he will feel that it is utterly
unnecessary to do so, and that it is unwise to put into the hands of the Commonwealth
Parliament a power which might be likely to be exercised, as my honorable and |earned
friend (Mr. Wise) has said, for the purpose of outlawing citizens of the state who are
citizens of the Commonweslth. Of course the Federal Parliament would not do such athing
as [start page 1763] that, and, therefore, it seems to methat it is unnecessary to put in such
apower. Isthere any person whom the Federal Parliament, by virtue of this provision,
could make a citizen of the Commonwealth who would not already be acitizen of a state?
Y ou cannot do it. Thereis nothing to which this can possibly apply. Y ou have given the
Federal Parliament power to deal with the question of aliens, immigration, and so on, to
prevent the introduction of undesirable races. Under that provision you enable the Federal
Parliament to legislate within certain limits, and in a certain direction. Under that they
may, within those limits, take away, or they may restrict, therights of citizenship in a
particular case. That is what we intend them to do. | am not going to give carte blancheto
the Federal Parliament to say who shall and who shall not be citizens. The object of all
who arerepresented hereisthat the Union of these statesis of itself to confer upon the

citizens of the statesthe rights of citizens of the Commonwealth.

Mr. HIGGINS.-You may depend upon it that the states will seethat thisis kept up.

Mr. SYMON.-I agree with the honorable member, and | also think it is unlikely that the
Commonwealth will seek to derogate from it, but | will not place a power in the hands of
the Commonwealth which will enable them to derogate from it, and if that is not done it
will be merely adead letter. Isthere any citizen of the Commonwealth who is not already a
citizen of the state? State citizenship is his birthright, and by virtue of it heis entitled to the
citizenship of the Commonwealth. When you have immigration, and allow different
people to comein who belong to nations not of the same blood as we are, they become
naturalized, and thereby are entitled to therights of citizenship.

Sir EDWARD BRADDON.-They arecitizensif they are British subjects before they
come here.

Mr.SYMON.-That isapoint | do not wish to deal with. But they become citizens of
the states, and it isby virtue of their citizenship of the statesthat they become citizens
of the Commonwealth. Areyou going to have citizens of the state who are not citizens
of the Commonwealth?

Mr. KINGSTON.-In some states they naturalize; but they do not in others.

Mr. SYMON.-Then | think they ought to. The whole object of legislating for aliensis
that there should be unifor mity.

Sir EDWARD BRADDON.-They would not have that in the Federal Council.

Mr.SYMON.-Very likely not. What | want to know is, if thereis anybody who will
come under the operation of the law, so asto be a citizen of the Commonwealth, who
would not also be entitled to be a citizen of the state? There ought to be no opportunity for
such discrimination as would allow a section of a state to remain outside the pale of the
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Commonwealth, except with regard to legislation asto aliens. Dual citizenship exists,
but it is not dual citizenship of persons, it is dual citizenship in each person. There may
be two men-Jones and Smith-in one state, both of whom ar e citizens of the state, but

one only is a citizen of the Commonwealth. That would not be the dual citizenship

meant. What is meant isa dual citizenship in Mr. Trenwith and myself. That isto say,
| am a citizen of the state and | am also a citizen of the Commonwealth; that isthe

dual citizenship. That does not affect the operation of this clause at all. But if we introduce
this clause, it is open to the whole of the powerful criticism of Mr. O'Connor and those who
say that it is putting on the face of the Constitution an unnecessary provision, and one
which we do not expect will be exercised adversely or improperly, and, therefore, it is
much better to be left out. Let us, in dealing with this question, be as careful as we possibly,
can that we do not qualify the citizenship of this Commonwealth in any way or exclude
anybody [start page 1764] from it, and let us do that with precision and clearness. Asa

citizen of astatel claim theright to be a citizen of the Commonwealth. | do not want

to placein the hands of the Commonwealth Parliament. however much | may be
prepared totrust it, theright of depriving me of citizenship. | put thisonly asan

argument, because no one would anticipate such a thing, but the Commonwealth
Parliament might say that nobody possessed of |ess than £1,000 a year should be a citizen
of the Federation. Y ou are putting that power in the hands of Parliament.

Mr. HIGGINS.-Why not?

Mr. SYMON.-1 would not put such a power in the hands of any Parliament. We must
rest this Constitution on a foundation that we under stand, and we mean that every
citizen of a state shall be a citizen of the Commonwealth, and that the Commonwealth
shall have no right to withdraw, qualify, or restrict thoserights of citizenship, except
with regard to one particular set of people who ar e subject to disabilities, as aliens,
and so on. Subject to that limitation, we ought not, under this Constitution, to hand over
our birth right as citizens to anybody, Federal Parliament or any one else, and | hope the
amendment will not be accepted.

Dr. COCKBURN (South Australia).-1 think the Commonwealth should keep in its own
hands the key of its own citizenship. Some colonies are somewhat colourblind with regard
to immigration, other colonies may be somewhat deficient in their ideas as to
naturalization. If we place in the hands of any state the power of forcing on the
Commonwealth an obnoxious citizenship, we shall be doing very great evil to the
Commonwealth. This power should be in the hands of the Commonwealth; it should itself
possess power to define the conditions on which the citizenship of the Commonwealth
shall be given; and the citizenship of the Commonwealth should not necessarily follow
upon the citizenship of any particular state.

Mr. BARTON (New South Wales).-We have provided in this Constitution for the
exercise of therights of citizenship, so far as the choice of representatives is concerned,
and we have given various safe-guards to individual liberty in the Constitution. We have,
therefore, given each resident in the Commonwealth his political rights, so far asthe
powers of legislation and administration intrusted to the Commonwealth are concerned. Let
us consider the position. Before the establishment of the Commonwealth, each subject is
the subject of a state. After the Commonwealth is established, every one who acquires
political rights-in fact, every one who is a subject in astate, having certain political rights,
has like political rightsin the Commonwealth. The only difference between the position
before the institution of the Commonwealth and afterwards is that, so far asthere are
additional political powers given to any subject or citizen, be has the right to exercise these,
and the method of exercising them is defined. So far theright of citizenship, if thereisa
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right of citizenship under the empire, isdefined in the Constitution. Now, each citizen
of astateis, without definition, a citizen of the Commonwealth if thereissuch aterm
as citizenship to be applied to a subject of the empire. | must admit, after looking at a
standard authority-Stroud's Judicial Dictionary-that | cannot find any definition of
citizenship as applied to aBritish subject. No such term ascitizen or citizenship isto be
found in thelong roll of enactments, so far as| can recollect, that deal with the
position of subjects of the United Kingdom, and | do not think we have been in the
habit of using that term under our own enactmentsin any of our colonies.

Mr. HIGGINS.-You had it in the Draft Bill.

Mr. BARTON.-Yes, but the term has since disappeared, and it disappeared owing to
objections from members of the Convention. | am inclined to think that the Convention is
right in not applying [start page 1765] the term "citizens" to subjectsresiding in the
Commonwealth or in the states, but in leaving them to their ordinary definition as subjects
of the Crown. If, however, we make an amendment of this character, inasmuch as citizens
of the state must be citizens of the Commonwealth by the very terms of the Constitution,
we shall simply be enabling the Commonwealth to deal with the political rights of the
citizens of the states. The one thing follows from the other. If you once admit that a
citizen or subject of the stateisa citizen or subject of the Commonwealth, the power
conferred in these wide termswould enable the Federal Parliament to deal with the
political rights of subjects of the states. | do not think the honorable member intends
to go so far asthat, but hisamendment is open to that misconception.

Mr. HOWE .-Trust to the Federal Parliament.

Mr. BARTON.-When we confer aright of legislation on the Federal Parliament we trust
them to exercise it with wisdom, but we still keep as the subject of debate the question of
whether a particular legidative right should be conferred on the Federal Parliament. When
you give them the right then you may trust them to exerciseit fully.

Mr. HOWE.-And wisdly.

Mr. BARTON.-If the honorable member's exclamation means more than | have
explained, then the best thing to do isto confide to the Commonwealth the right of dealing
with the lives, liberty, and property of al the persons residing in the Commonwealth,
independently of any law of any state. That is not intended, but that is what the expression
"Trust the Federal Parliament” would mean unless it was limited by the consideration |
have laid down. | am sure Dr. Quick will seethat he isusing aword that has not a
definition in English constitutional law, and which is not otherwise defined in this
Constitution. He will be giving to the Commonwealth Parliament a power, not only of
dealing with therights of citizenship, but of defining those rights even within the very
narrowest limits, so that the citizenship of a state might be worth nothing; or of
extending them in one direction, and narrowing them in another, so that a subject
living in one of the stateswould scar cely know whether he was on hishead or his
heels. Under the Constitution we give subjects political rights to enable the Parliament to
legislate with regard to the suffrage, and pending that legislation we give the qualification
of electors. Itisthat qualification of electorswhich isreally the sum and substance of
political liberty, and we have defined that. |f we are going to give the Federal Parliament

power to legislate asit pleaseswith regard to Commonwealth citizenship. not having
defined it, we may be enabling the Parliament to pass legislation that would really
defeat all theprinciplesinserted elsewherein the Constitution, and, in fact, to play
ducks and drakeswith it. That is not what is meant by theterm " Trust the Federal

Parliament."
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Mr. HIGGINS.-You give the Federal Parliament power to naturalize.

Mr. BARTON.-Yes, and in doing that we give them power to make persons subjects of
the British Empire. Have we not done enough? We allow them to naturalize aliens. That
isa power which, with the consent of the Imperial authority, hasbeen carried into
legidation by the vari [oni f rse w not dolessfor th
Commonwealth than we have done for the colonies.

Mr. KINGSTON.-Such legisation is only good within the limits of each state.

Mr. BARTON.-Yes. and herewe have a totally different position, because the actual
right which a person hasas a British subject-theright of personal liberty and

protection under thelaws-is secured by being a citizen of the states. It must be
r ecollected that the ordinary rights of liberty and protection by the laws ar e not

among the subjects confided to the Commonwealth. The administration of [start page
1766] the laws regarding property and personal liberty is still left with the states. We
do not propose to interfere with them in this Constitution. We leave that amongst the
reserved powers of the states, and, therefore, having done nothing to make insecure the
rights of property and the rights of liberty which at present exist in the states, and having
also said that the political rights exercisable in the states are to be exercisable aso in the
Commonwealth in the el ection of representatives, we have done all that is necessary. Itis
better to rest there than to plunge ourselves into what may be a sea of difficulties. We do
not know to what extent a power like this may be exercised, and we should pause before we
take any such leap in the dark.

Dr. QUICK (Victoria).-1 understood that, under the Federal Constitution we are creating,
we would have adual citizenship, not only a citizenship of the states, but also a
citizenship of the higher political organization-that of the Commonwealth. It seems now,
from what the Hon. Mr. Barton has said, that we are not to have that dual citizenship; we
areto have only a citizenship of the states.

Mr. BARTON.-I did not say that. | say that our real statusis as subjects, and that we
areall alike subjects of the British Crown.

Dr. QUICK.-If we are to have a citizenship of the Commonwealth higher, more
comprehensive, and nobler than that of the states, | would ask why isit not implanted in the
Constitution? Mr. Barton was not present when | made my remarks in proposing the clause.
| then-anticipated the point he has raised as to the position we occupy as subjects of the

British Empire. | took occasion to indicatethat in creating a federal citizenship. and in

defining the qualifications of that federal citizenship. we werenot in any way
interfering with our position as subjects of the British Empire. It would be beyond the

scope of the Constitution to do that. We might be citizens of a city, citizens of a colony,
or citizens of a Commonwealth, but we would still be, subjects of the Queen. | see
therefore nothing unconstitutional, nothing contrary to our instincts as British subjects in
proposing to place power in this Constitution to enable the Federal Parliament to deal with
the question of federal citizenship. An objection has been raised in various quarters-as by
the honorable and learned members (Mr. O'Connor and Mr. Wise)-to the effect that we
ought to define federal citizenship in the Constitution itself. | have considered this matter
very carefully, and it has seemed to me that it would be most difficult and invidious, if not
amost impossible, to frame a satisfactory definition. Thereisin the Constitution of the
United States of America a cast-iron definition of citizenship, which has been found to
be absolutely unwor kable, because, among other things, it saysthat a citizen of the
United States shall be a natural-born or naturalized citizen within thejurisdiction of

the United States, and it has been found that that excludesthe children of citizens
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born outside the limitsof thisjurisdiction. That shows the danger of attempting
definitions, and although | have placed a proposed clause defining feder al citizenship

upon the notice-paper, the subject, seemsto me surrounded with the greatest
difficulty. and no doubt the honorable and learned members (Mr. Wise, Mr.
Q'Connor, and Mr. Symon) would bethefirst to attack any definition, and would be

ableto perforateit. In my opinion, it would be undesirable to implant a cast-iron
definition of citizenship in the Constitution, because it would be better to leave the

guestion more elastic, mor e open to consider ation, and moreyielding to the advancing
changes and requirements of the times.

Mr. SYMON.-I agree with the honorable member, and | also think it isunlikely that the
Commonwealth will seek to derogate from it, but | will not place a power in the hands of
the Commonwealth which will enable them to derogate from it, and if that is not done it
will be merely adead letter. Isthere any citizen of the Commonwealth who is not already a
citizen of the state? State citizenship is his birthright, and by virtue of it heis entitled to the
citizenship of the Commonwealth. When you have immigration, and allow different
peopleto comein who belong to nations not of the same blood as we are, they become
naturalized, and thereby are entitled to therights of citizenship.

Sir EDWARD BRADDON.-They arecitizensif they are British subjects before they
come here.

Mr.SYMON.-That isapoint | do not wish to deal with. But they become citizens of
the states, and it isby virtue of their citizenship of the statesthat they become citizens
of the Commonwealth. Areyou going to have citizens of the state who are not citizens
of the Commonwealth?

Mr. KINGSTON.-In some states they naturalize; but they do not in others.

Mr. WALKER.-Isnot a citizen of the state, ipso facto, a citizen of the
Commonwealth?

Dr. QUICK.-It required the 14th amendment to place that beyond doubt in the American
Consgtitution. In the [start page 1767] proposition which | have put before the Convention |
do not desire at all to interfere with state citizenship. | leave that entirely to the states. In
my opinion, it isin no way desirable to trench upon state citizenship. But | think we are
entitled to place in the Constitution a provision empowering the Federal Parliament to deal
with the incidence of Commonwealth citizenship, its mode of acquisition, the statusit
confers, and the manner in which it may belost. It has been suggested by, | think, the
honor able and lear ned member (Mr. Glynn), that a definition of citizenship should be
accompanied by something in the nature of inter -state citizenship, that is, that the
citizens of one state should be entitled to all the privileges and immunities of the
citizens of another state. But | would point out that such a provision would be
inconsistent with an amendment alr eady placed in the Constitution. We have alr eady

eliminated inter state citizenship, upon the ground that it might interfere with the
right of each stateto impose disabilities and disqualifications upon certain races. | am
sure that the Federal Parliament would not be able, under the provision which | wish to
insert, to legislate in regard to state citizenship or to in any way enlarge the
Commonwealth rights or privileges at the expense of the rights of the states. The power of
the Federal Parliament could only be exercised in regard to the privileges and rights
contemplated by the Constitution itself. | may point out roughly some of the rights which
are contemplated by the Constitution. Thereisthe right to assert any claim which a citizen
might have upon the Government, the right to transact any business he might have, the right

to seek the protection of the Government, to share its offices, to engage in its administrative
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functions, to have free access to the ports of the Commonwealth and to its public offices
and courts of justice, to use its navigable waters, and to all the privileges and benefits
secured by the Commonwealth for its citizens by treaties with foreign nations. In my
earlier remarks| did not enumerate morethan the last of theserights. When the
Federal Government is negotiating with foreign nations, say for treaties of commer ce,
and certain rightsand privileges are obtained thereby for the citizens of the
Commonwealth, it ought to be able to point to a definition of Commonwealth citizenship.
| am amazed at the force and the consistency with which technical objections are being
raised against every proposal calculated to improve and popularize the Constitution. One
would imagine that this was to be a mere lawyers Constitution, and that everything that
seems to go beyond mere legal literalism must be rejected. Again, | ask are we to have a
Commonwealth citizenship? If we are, why isit not to be implanted in the Constitution?
Why isit to be merely alegal inference? It is all nonsense to say that the Commonwealth
Parliament is going to cut down and reduce the state citizenship. It will only deal with
federa citizenship. Why should not the Federal Parliament be able to deprive any person
who broke the Commonwealth laws of the Commonwealth citizenship? Would not that be
within the functions and jurisdiction of the Commonwealth Parliament? | think that it

would be strictly within its functions. | we are not to provide for this Commonwealth

citizenship. what will bethe position of thoseresiding in territorieswhich may
hereafter be created? The honorable member (Mr. Walker), among others, is desir ous

that a certain portion of territory shall be set apart aswithin the exclusivejurisdiction
of the Commonwealth for afederal capital. That isa view which | sharewith him. But

| ask what will bethe civic status of the inhabitants of the federal territory? | hope

that the provision which | have brought forward will be dealt with by the Convention,
not from a strictly legal aspect, but from the broad and [start page 1768]

compr ehensive point of view from which we have been accustomed to deal with it
when upon the public platform we have informed our people that by federation they
will be placed upon a higher plane of citizenship. | would ask isa provision of this
kind to berejected merely upon technical grounds?

END QUOTE

Hansard 2-3-1898 Constitution Convention Debates

QUOTE

Mr. BARTON.-Certainly there is adecision in the United States to the effect that itisa
Christian nation. What does that decision amount to? Isit not really a decision based on the
fact that the institutions of England, under the common law, are Christian institutions,
which, so far asthey are not interfered with by any written Constitution, belong to citizens
of the United States, as having been brought over by them as British subjects, and kept by
them from that day to this? If that is the ground of the American decision, which | suspect it
IS, the same thing applies in some of these colonies. Decisions have been given to the effect
that there colonies are Christian communities. | remember a case in which that doctrine was
expounded at length by the late Chief Justice Martin, of New South Wales. Now, if the
colonies are Christian communities, the common law of England will apply to the
Commonwealth, except so far as this Constitution altersthat law; and if it is part of the
common law of England that we shall be regarded as a Christian community, what fear is
there of our suffering any dangers of the kind indicated in the amendment, simply because
we are a Christian community? | do not see any danger of the [start page 1771] kind to be
anticipated. | think that because we are a Christian community we ought to have advanced
so much since the days of State aid and the days of making alaw for the establishment of a
religion, since the days for imposing religious observances or exacting areligioustest asa
qualification for any office of the State, asto render any such dangers practically
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impossible, and we will be going alittle too far if we attempt to load this Constitution with
aprovision for dangers which are practically nonexistent.

Mr. HIGGINS.-That is the question-are those dangers non-existent?

Mr. BARTON.-I do not think the fact that we may be held by law to be a Christian
community is any reason for usto anticipate that there will be any longer any fear of a
reign of Christian persecution-any fear that there will be any remnant of the old ideas which
have caused so much trouble in other ages. The whole of the advancement in English-
speaking communities, under English laws and English institutions, has shown aless and
less inclination to pass laws for imposing religious tests, or exacting religious observances,
or to maintain any religion. We have not done that in Australia. We have abolished state
religion in all these colonies; we have wiped out every religious test, and we propose now
to establish a Government and a Parliament which will be at least as enlightened as the
Governments and Parliaments which prevail in various states; therefore, what is the
practical fear against which we are fighting? That isthe difficulty | have in relation to this
proposed clause. If | thought there was any-the |east-probability or possibility, taking into
consideration the advancement of liberal and tolerant ideas that is constantly going on of
any of these various communities utterly and entirely retracing its steps, | might be with the
honorable member. If we, in these communities in which we live, have no right whatever to
anticipate areturn of methods which were practised under a different state or Constitution,
under alessliberal measure of progress and advancement; if, as this progress goes on, the
rights of citizenship are morerespected; if the divor ce between Church and State
becomes mor e pronounced: if we have no fear of arecurrence of either the ideas or the
methods of former days with respect to these colonies, then | do suggest that in framing a
Constitution for the Commonwealth of Australia, which we expect to make at least as
enlightened, and which we expect to be administered with as much intellectuality as any of
the other Constitutions, we are not going to entertain fearsin respect of the Commonwealth
which we will not attempt to entertain with respect to any one of the states. Now, we have
shown that we do not intend these words to apply to our states by striking out clause 1009.

That might be a provision that might be held to betoo expressin itsterms, because
there may be practicesin various religions which are believed in by per sons who may

enter into the Commonwealth belonging to other races, which practices would be
totally abhorrent to theideas, not only to any Christian, but to any civilized
community; and inasmuch as the Commonwealth is armed with the power of
legislation in regard to immigration and emigration, and with regard to
naturalization, and also with regard to the making of special lawsfor any race, except
the aboriginal races belonging to any state-inasmuch aswe have all these provisions
under which it would be an advisable thing that the Commonwealth, under its

regulative power , should prevent any practices from taking place which are abhorrent

to theideas of humanity and justice of the community: and inasmuch asitisa
r easonable thing that these outr ages on humanity and justice (if they ever occur)

should be prohibited by the Commonwealth, it would be a danger ous thing, per haps,

to placein the Bill a provision which would take out [start page 1772] of their hands
the power of preventing any such practices.

Mr. HIGGINS.-Do you think that the Commonwealth has that power under the existing
Bill?

Mr. BARTON.-| am not surethat it hasnot. | am not surethat it has not power to
prevent anything that may seem an inhuman practice by way of religiousrite.

Mr. HIGGINS.-I want to leave such matters to the states.
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Mr. BARTON.-But inasmuch as we have given to the Commonwealth the power of
regulating the entry of that class of persons, and the power of regulating them when they
have entered, isit not desirable that in that process there shall be left to the Commonwealth
power of repressing any such practices in the name of religion as | have indicated? If it be
necessary that there should be some regulative power left to the Commonwealth, then the
argument that we should |eave the matter to the states does not apply, because we give such
apower to the Commonwealth.

Mr. HIGGINS.-Then all crimes should be |eft to the Commonwealth?

Mr. BARTON.-No: because you do not give any power with regard to punishing
crimeto the Commonwealth, but you do give power to the Commonwealth to make

special laws as to aien races; and the moment you do that the power of making such laws
does not remain in the hands of the states; and if you place in the hands of the
Commonwealth the power to prevent such practices as | have described you should not
defeat that regulative power of the Commonwealth. | do not think that that appliesat all,
however, to any power of regulating the lives and proceedings of citizens, because we
do not give any such power to the Commonwealth, whilst we do givethe
Commonwealth power with regard to alien races; and having given that power, we
should take carenot to take away an incident of it which it may be necessary for the
Commonwealth to use by way of regulation. | have had great hesitation about this matter,
but | think | shall be prevented from voting for the first part; and as to establishing any
religion, that is so absolutely out of the question, so entirely not to be expected-

Mr.SYMON.-Itis part of the unwritten law of the Constitution that areligion shall not
be established.

Mr. BARTON.-It is so foreign to the whole idea of the Constitution that we have no
right to expect it; and, as my honorable and learned friend (Mr. Symon) suggests by his
interruption, | do not think, whatever may be the result of any American case, that any such
case can be stretched for amoment in such away as to give Congress power of passing any
law to establish any religion. | do not suppose that there is aman in Congress who would
suggest it; and | have no doubt that the same court that decided that the community was a
Christian community would say that the United States Congress had no power to establish
any religion. The only part of the matter upon which | have had the least doubt (having
become more confirmed in my opinion since | have considered the matter further) isthe
latter part of the proposal, which isthat no religious test shall be required for any place of
public trust in the Commonwealth. | do not think that any such test would be required, and
the only question is whether it is possible. | have come to the conclusion that it is not
possible. Therefore, my disposition isto vote against the whole clause.

Mr. REID.-l supposethat money could not be paid to any church under this
Constitution?

Mr. BARTON.-No; you have only two power s of spending money, and a church
could not receivethe funds of the Commonwealth under either of them.

[start page 1773]

Mr. WISE (New South Wales).-l can conceive of no matter morefit for state control
than that of religious observance, and, therefore, | am utterly unable to follow the
leader of the Convention (Mr. Barton) in his contention. There should not be any
opening for doubt asto the power of the Commonwealth to exercise control over any
religion of the state. | wish | could share Mr. Barton's optimistic views asto the death
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of the spirit of religious persecution. But we have seen in our own time a

recr udescence of that evil demon, which, | fear, isonly scotched and not killed. At any
rate, the period during which we have enjoyed religiousliberty is not long enough for
usto be able to say with confidence that there will be no swinging back of the
pendulum to the spirit of the timesfrom which we have only recently emer ged.
Consequently thereis some reason for the alarmswhich have been expressed by a
very large body of people, who have not been represented in this Convention, by long
petitions, but who nonethe less are entitled to be considered when we are framing this
Constitution, and who, rightly or wrongly-for my own part, | believerather more
wrongly than rightly-believe that the agitation for theinsertion in the preamble of the
wor dswhich we have inserted to-day is sufficient to cause alarm among citizens of
certain ways of thinking, and that thereisan interior design on the part of some
peoplein the community to give the Commonwealth power to interfere with religious
observances.

Mr. HIGGINS.-We had 38,000 signatures to a petition from the peoplein Victoria
against the inclusion of these words in the preamble.

Mr. WISE.-l am very glad to hear it. That strengthens my argument. if 38,000
citizens of Victoria sent a petition against theinclusion of these words, not because
they disapproved of thewordsin themselves, but because | suppose they were afraid
that theinclusion of them would confer upon the Commonwealth some power to
legislate with regard to religious observances, | say that fearsof that sort should be
respected. | know a considerable body of peoplein New South Wales, who, perhaps, have
not made themselves heard in this Convention by petitions, who are actuated by the same
alarms. Now, why should we not meet the scruples of these gentlemen as we met the
scruples and feelings of another class of the community, when we put the words to, which |
have alluded into the preamble? We none of us here believe in our hearts that these words
added much to the preamble, but we put them in, as we thought, because they were ajust
satisfaction of a, certain sentiment. May we not support this on the same ground? May we
not say-"We will clear away once and for ever any doubts which you may feel by making it
clear that all matters of religious observance and control over religion shall beleft to the
states to which they naturally belong.” Isthe fear which is expressed groundless? If it had
not been for the speech of Mr. Higgins this morning we might say that the fear was
absolutely groundless, and that it was impossible that the Commonwealth should exercise,
or seek the power to exercise, any control over religious observances. Y et, when we have
the example of the United States, not six yearsold, | do not think the leader of the
Convention can carry the force of conviction to us here, when he asks usto believe that
thereis no fear whatever of the Commonwealth exercising a power which we cannot
believe would be exercised by any state. Supposing the Commonwealth is swayed by some
popular feeling, such as swayed Congressin 1892, and some law were passed, say, dealing
with Sunday observance, which might reflect the wishes of the majority of the people, but
which would be most distasteful and persecuting to a minority. In a matter of religious
feeling, aminority are [start page 1774] entitled to the utmost respect and should have their
feelings guarded.

END QUOTE

Hansard 3-3-1898 Constitution Convention Debates
QUOTE

Mr. SYMON.-If you movethat, | will accept it.

Sir JOHN FORREST .-What isacitizen? A British subject?
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Mr. WISE.-I presume so.
Sir JOHN FORREST .-They could not take away the rights of British subjects
Mr. WISE.-I do not think so. | beg to move-

That the words "each state”" be omitted, with the view of inserting the words "the
Commonwealth."

| apprehend the Commonwealth must have complete power to grant or refuse citizenship
to any citizen within its borders. | think my answer to Sir John Forrest was given alittle too
hastily when | said that every citizen of the British Empire must be acitizen of the
Commonwealth. The Commonwealth will have power to determinewho isa citizen. |
do not think Dr. Quick's amendment is necessary. If we do not put in adefinition of
citizenship every state will have inherent power to decide who isa citizen. That wasthe
decision of the Privy Council in Ah Toy's case.

Sir JOHN FORREST .-Hewas an dlien.

Mr. WISE.-The Privy Council decided that the Executive of any colony had an

inherent right to determine who should have therights of citizenship within its
borders.

Mr. KINGSTON.-That it had theright of keeping him out.
[start page 1786]

Mr. WISE.-In our case he was within our limits, but he was not allowed to suein our
courts.

Mr. BARTON (New South Wales).-If it isafact that citizens, asthey are called, of each
state are also citizens of the Commonwealth, there may be some little doubt as to whether
thisis not providing for practically the same thing.

Mr. WISE.-No, there may be territoriesthat is what | want to provide for.

Mr. BARTON.-In other portions of the Bill we usethe words " parts of the
Commonwealth" asincludingterritories, so that the object of Mr. Wise would be met
by using thewords" citizens of every part of the Commonwealth" or " each part of the
Commonwealth."

END QUOTE

Hansard 3-3-1898 Constitution Convention Debates
QUOTE

Mr.1SAACS (Victoria).-l am afraid that the amendment is far too wide, unless we say
that the disabilities imposed by Parliament may extend to birth and race. Thiswould,
notwithstanding therights conferred under clause 52, deprive Parliament of the
power of excluding Chinese, Lascars, or Hindoos who happened to be British
subjects.

Mr. WISE.-Might not place of birth be a disability?

Mr. 1SAACS.-1t would be difficult to persuade me that place of birth is a disability that
could be imposed by Parliament. The amendment provides that a natural -born subject of
the Queen, unless heisliable to some disability imposed by Parliament, such as lunacy,
shall be a citizen of the Commonwealth. It does not say except such persons as Parliament
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chooses to exempt, and it seemsto me, from the very nature of the expression, [start page
1789] that this cannot refer to place of birth. That is not adisability imposed by Parliament,
and unless a natural-born or naturalized subject of the Queen does something or getsinto
such a condition as amounts to, so to speak, a disqualification, he would be entitled to be
admitted as a citizen of the Commonwealth. | am quite sure that the doubt is at all events
sufficiently great to cause a very strong feeling against the thing. We could not insure such
an interpretation as honorable members desire. The effect of it certainly may be, and | think
probably will be, what | have stated, and it seems to me that the only safe course to adopt is
to do what Dr. Quick proposed to do yesterday.

Mr. GLYNN (South Australia).-When this matter was before the Convention on aformer
occasion in connexion with clause 110, | raised this very point, but | did not succeed in
getting honorable members to pay any attention to it: Itsimportance evidently was not
recognised. | intended, when Dr. Quick's amendment was proposed, to make an addition to
it, so that it would read as follows:-

All persons resident within the Commonwealth, being natural-born or naturalized subjects
of the Queen, and not under any disability imposed by the Parliament, shall be citizens of
the Commonwealth and of the state in which they reside, and shall be entitled to all the
privileges and immunities of citizensin the several states.

The one clause would then cover everything, and | put this forward for the consideration
of the honorable member. He may not wish to go to the extent of saying that they shall be
citizens of the state in which they reside, but the latter words would embody the principle
Mr. Symon is now suggesting, and which | suggested on clause 110.

Mr. BARTON.-What about territories?

Mr. GLYNN.-Thereispower under the Bill to make special laws with regard to
territories, and | am not sure that we could not constitute a certain class of citizenship
for theterritories.

Mr. BARTON.-That power would be exercised subject to the Constitution. If you make
the matter safe so far as the citizens of the territories are concerned in the Constitution,
legislative power could not interfere with them.

Mr. GLYNN.-I understand that you can make any provision you like asto
representation and otherwise until the territories become states. Their position in the
Congtitution is purely provisional. | can see the force of the point, and | admit that my
amendment does not cover it. The proposal | have suggested puts the definition in the same
position asin America. Citizens of the Commonwealth are citizens of the state in which
they reside, and they also have, as Mr. Symon suggests, the privileges and immunities of
citizens of the several states. Thereis only one other means by which you could do what is
wanted, and perhapsit is the best: That isto adopt the principle of the German Constitution,
which saysthat there shall be acommon citizenship, and that the rights of thecitizensin
one state shall attach to the citizens in the other states. That would place it in the power of
the Federal Parliament to declare what are the conditions of citizenship. Therewould be
power under aprovision of thiskind to say that an alien should not be a citizen until
he had resided five yearsin the colony, while the citizenship would be uniform in its
character throughout the Commonwealth. In America, aliens have been prevented from
becoming citizens unless they have resided in the place for five years. They must then be
citizens for seven years before they can stand for Parliament. Honorable members will see
that by adopting the principle of the German Constitution we could prevent any special
rights being given to aliens, and | think it would be better in that form. | desireto call
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attention to this point also, that even if you do not define citizenship at all in the
Condtitution therewould be very little harm done. It seemsto be forgotten [start page
1790] that in the American Constitution the word citizen is used. It is not used in our
Consgtitution. In the original American Constitution the word "citizen" is for instance used
In connexion with representation in Parliament. A man must be a citizen for seven years
before he can be returned as a representative, so that there is a special reason for the
definition given to the term citizen. Here we do not use the word citizen. We usethe
word "resident” only. The qualification for a Member of Parliament is residence for three
years, and very little harm will be done if we leave out "citizen” atogether. If the
Convention do not adopt a suggestion such as that | have made, the better plan will be to
fall back on the principle of the German Constitution, which would enable us to make
specia lawsregarding aliens,_ | would like to mention, in connexion with what Mr.
|saacs said asto aliens, that this provision would not interferein the dlightest dearee
in the way of preventing aliensfrom comingin, becauseit isonly when the aliens get
inside the Commonwealth that this provision isto apply to them. The decision of the
Privy Council in the case of Ah Toy v. Musgrove was that an alien had no right to land here,
but that decision does not affect his citizenship after he haslanded. Mr. Musgrove, then
Secretary for Customs, prevented Ah Toy from landing. Ah Toy brought an action for
assault and battery against him, but the Privy Council held that that action could not be
justified.

END QUOTE

Hansard 3-3-1898 Constitution Convention Debates
QUOTE
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Sir EDWARD BRADDON.-The amendment is to omit clause 110, and insert the
following now clause:-

The citizens of each state, and all other persons owing allegiance to the Queen and
residing in any territory of the Commonwealth, shall be citizens of the Commonwealth, and
shall be entitled to all the privileges and immunities of citizens of the Commonwealth in
the several states, and a state shall not make or enforce any law abridging any privilege or
immunity of citizens of the Commonwealth, nor shall a state deprive any person of life,
liberty, or property without due process of law, or deny to any person within its
jurisdiction the equal protection of its laws.

Now, there is a clause that covers the whole ground-a clause that is all -sufficient for the
purpose-bearing in mind that every provision is made for securing to the Commonwealth
that its citizens shall not be people of alien racesto any considerable extent. There arein
India some 150,000,000 British subjects, but of those 150,000,000 people very few indeed
could stand the test applied by the Natal Immigration Restriction Act, which | think has
been adopted already in Western Australia; which will no doubt be adopted in other
colonies. of Australasia, and which will be effective in keeping from our shores the natives
of Indiawho cannot pass the education test that is applied under the Natal Act. This
education test is one which would debar some 149,000,000 at the least out of 150,000,000
from qualifying, and would so keep them out of Australia. There you have avery much
wider disability-and | think avery wholesome disability-which goes far and away beyond
that suggested by the learned and honorable member (Mr. Isaacs). | think if we took this
clause into our consideration, it might be found to do all that is required for us.

END QUOTE

Hansard 3-3-1898 Constitution Convention Debates
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QUOTE

Mr. BARTON.-A law giving such aright had better not be subject to conflict. If you
have a state law for fisheries within the 3-mile limits under the state, and a Commonwealth
law beyond the 3-mile limit, the unlucky fisherman who does not always know whether he
is 2%/, or 3 miles away will get into the pickle instead of his fish.

Sir JOHN FORREST .-The state now has no power to legislate.
Mr. BARTON.-Within itsterritoria limits?
Sir JOHN FORREST .-No, beyond.

Mr. BARTON.-The state cannot legislate beyond territorial limits.
Sir JOHN FORREST .-Yes, it can, in regard to British subjects.

The CHAIRMAN.-I must ask the honorable member (Sir John Forrest) to alow the
honorable member (Mr. Barton) to address the Chair.

Mr. BARTON.-Oh, it isusual when | am speaking. | am afraid thereis agreat deal of
law about the subject, and | thought that was the reason the honorable member asked me
the question. | quite agree that every state has the right to legislate as to its own fisheries
within the territorial limit of 3 miles, but it has no right to legislate beyond that limit. It is
guestionable whether the power asit stands in the Bill would enable the Commonwealth to
legidlate [start page 1858] for anything beyond territorial limits. Although it has been taken
and acted upon in regard to the Federal Council, and granted also that the states have power
to legislate within territorial limits, it is nevertheless obvious that you come at once into a
conflict of laws, because there are vessels which are occupied in fishing within the
territorial limits, and which are at the same time often occupied in fishing without those
limits, and very often the men having charge of those vessels will be unable to distinguish
whether they are within or without the 3-mile limit. It will be very hard on them that there
are two sets of laws, because they will not know where they are. Fishing may sometimes
be conducted by wealthy syndicates, but, asa rule, the per sons employed in this
occupation areavery poor and humble class, who certainly ought not to be bothered

by having to ask whether they are under one set of laws or another. | can understand
that the law in regard to fisheries within territorial limits might apply to the regulation of

ships engaged in fishing outside those limits. But, in the first place, it is a doubtful subject
for legislation, and might lead to conflicts. That iswhy | have proposed " Sea, fisheries.” It
will alow the Commonwealth to legislate with regard to the whole area.

Mr. ISAACS.-What are "Australian waters'? How far do they extend?

Mr. BARTON.-It isimpossible to say. | suppose that with all my honorable and learned
friend'singenuity it would puzzle him to say what are "Australian waters." | question
whether thereisalawyer in theland who could say. If you insert the word "Sea" before
the word "fisheries," and leave out the rest of the provision, you leave one jurisdiction with
regard to legislation, and get something clear, and something which the persons conducting,
the fishing business can understand; but if you leave the thing asit is you will have
something which is not very clear, because you will have a conflict of laws. If you leave the
clause out it is possible that it may be done very well without. | do not know myself how
far, even with the authority of the Imperial Parliament, any legislation with regard to
fisheries may be applicable beyond territorial limits, except as affecting the regulation
of the vessels conducting the trade, and that can be done under the trade and
commerce or the navigation sub-sections.
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END QUOTE

Hansard 3-3-1898 Constitution Convention Debates

QUOTE Mr. KINGSTON (South Austraia).-
. It seemsto methat if we retain a clause of this description we ought to amend the
previous clause, which regulates the application of the laws of the Commonwealth, by
providing that they shall run in Australian waters. Of course they only apply to British
subjects and to British ships. That provision will necessitate either a definition of
"Australian waters,” or the constitution of Some authority by which thisdefinition
may be framed.

END QUOTE

Hansard 3-3-1898 Constitution Convention Debates
QUOTE

Mr. BARTON.-That iswhat | say. The words here are "Australian waters." The wordsin
the Federal Council Act were "Australasian waters." Will any honor able member point
out the difference between Australasian waters and Australian waters? Can hetell me
where befindstheline of demarcation?

Sir JOHN FORREST .-You can legislate for British subjects.

Mr. BARTON.-You can; but that is shipping law, and you have power already to do that
under the Constitution. Y ou would not get any additional power from the words
"beyond territorial limits."

Mr. KINGSTON .-You would have to define the waters.

Mr. BARTON.-Will any honorable member assist mein defining, within the limits
of thelaw, what Australian or Australasian watersare? It would beidleto take a

power to legislate which would break down immediately it was tested.

Mr. ISAACS.-Can there beany Australian waters beyond theterritorial limits?

Mr. BARTON.-No. But in connexion with an Act like the Naval Agreement Act you
may make an agreement for the purpose of effectuating your compact. Y ou may say that
certain ships shall not be taken beyond Australian waters, and you may define those waters,
but the Act would simply be a contract between the two parties. |f you wereto attempt to
define Australian water s except within the limits of a contract you would have no

locus standi or agqua standi at all. The Queensland Fisheries Act does define Australian
watersin the schedule. That is a Federal Council Act, and so far asit applies beyond the 3-

mile limit it would if tested break down. Surely we are too sensible to take powers here
which would break down in their exercise, and would make the Commonwealth not a
power but alaughing-stock. I would suggest strongly that thewords ™ in Australian
waters beyond territorial limits' would have no application in law [start page 1861] to

give them any validity. It would be an attempt to transfer power from the British
authority to the Australian authority, which the British authority does not possess.

Dr. COCKBURN.-It isthe highway of Great Britain.

Mr. BARTON.-Y es; Britanniarules the waves. The seais a highway that belongsto all
nations. We have aright of passage on it under international law; but how does that help
us? Your jurisdiction is limited to the land and 3 miles of water around it. Y ou have no
more jurisdiction, and the Imperial authority could not give it to you.

5-6-2011 Submission Re Charities Page 335
PLEASE NOTE: Until our website Http://www.office-of-the-guardian.com has been set up to operate the website
Http://www.schorel-hlavka.com will be the alternative website for contact details. hel p@office-of-the-guardian.com
Free downloads regarding constitutional and other issuesfrom Blog Http://www.scribd.com/InspectorRikati




10

15

20

25

30

35

40

45

Mr. SYMON.-How could you regulate a fishery to which al the nations of the earth
have access as well as yourself?

Mr. BARTON.-Y es, and this was suggested to me. Supposing that the Commonwealth
did pass such alaw, and a German ship over 3 miles from land took no notice of that | aw,
what could be done? | replied in the words which were attributed to a certain speaker when
he was asked what would happen if he "named" amember. Then | wasinformed that the
only thing the Federal Council ever did wasto pass alaw which, if it wastested, would
be laughed at. We had better alter thesewordsto " Fisheries" if wedo not strikethem
out altogether. That will givethe Commonwealth the power of legislating within its
own limits, and outside them, if thereis any power to legislate outside itslimits. Isit
not better, after all, that we should leave the state to legislate within its own borders? There
can be no legislation outside that 3-mile limit, except under the navigation and shipping
law, under which we have sufficient power to regulate matters for all practical purposes.

Mr. DOUGLAS (Tasmania).-The original Act givesthe power to the Federal Council to
regul ate the pearl -shell and beche-de-mer fisheries in Australian waters beyond the
territorial limits. Then, in pursuance of that Act, in 1889 an Act was passed by the Federal
Council limiting the power of the original Act by providing that-

This Act applies only to British ships and boats attached to British ships.

Therefore, the jurisdiction is complete. There was a very el aborate and most important
decision delivered some years ago by Judge Cockburn with respect to a murder on the high
seas. The question was whether in England a foreigner, a Dutchman, could betried for a
murder on the high seas committed beyond 3 miles from the territory. Although the man
had been found guilty of murder, Judge Cockburn, one of our best, Judges, held on appeal
that he could not be found guilty according to the English law, the murder not having been
committed within the 3-mile limit. But this only refersto British subjects and it is most
important as regards Queensland and Western Australia that this power should be retained.
Therefore, why not retain the words used in the British Act of Parliament giving the
Federal Council the power? | see no difficulty in adopting the clause in the Bill asit now
stands.

Mr. KINGSTON (South Australia).-I take it that a British ship is floating British
territory, and just as the British Parliament has the right to legislate in reference to that ship,
so it hasthe right to delegate its right of legislation to another Legislature. That is what was
done in connexion with the Federal Council, and it iswhat is proposed to be done here.
Therefore, | hope we shall adhereto it. As pointed out by Mr. Douglas, that is the limitation
affecting Queensland, and no doubt Western Australia, namely, that their control applies
only to British subjects and to British ships.

Mr. BARTON.-Then the navigation and shipping law goes beyond that power.
END QUOTE

Hansard 3-3-1898 Constitution Convention Debates
QUOTE

Mr. BARTON (New South Wales).-I will ask, in afew moments, that progress be
reported, because | think alittle thought over this matter will lead usto avery early
determination tomorrow morning. The position isthat, under the commer ce clause and
the navigation and shipping clause, thereisaright to deal with a British subject
carrying on atrade. If people go fishing for pearl-shell, schnapper, or anything else, when
they come back, and the fish is marketable, then the trade and commerce clause will apply.
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If the trade is conducted purely within the limits of the territory, then the state itself can
deal with it. That isso far as licences are concerned-the mere licence for carrying on trade.

Thereqgistration of the vessels themselves comes clearly under the navigation and

shipping law, so that it seems, oneway or another, thereare already powersin the
Commonwealth and the state which render any question unnecessary. | cannot see

how the addition of the words would give any added powers or any particular validity to a
law if the law exceeded that for the regulation of trade apart from it, and for the regulation
of navigation and shipping. Decisions would be liable to be tested, and there would arise
the danger of litigation, which honorable members deprecate.

END QUOTE

Hansard 11-3-1898 Constitution Convention Debates

QUOTE

Sir JOSEPH ABBOTT.-When we adjourned for lunch | was about to point out that
during the last summer sitting of the Judicial Committee the whole of the work of the
committee was cleared off, with the [start page 2293] exception of afew reserved
judgments. It has been pointed out in the press and elsewhere that if a High Court of
Appeal were established in Australiait would be found that the cases would come before it
only when it was convenient for counsel to attend, and that probably counsel would prefer
to attend the sittings of the state courtsif there was any clashing between those sittings and
the sittings of the High Court of Appeal. Under these circumstances, it is hardly likely that
suitors would be able to procure the very best counsel to appear for them in the High Court
of Appeal, and to give up their business in the state courts, except upon the payment of
enormous fees. As honorable members know, in the North American Constitution power
was reserved to the Dominion to establish aHigh Court. The Parliament there introduced a
Bill to establish a High Court, and, in reference to this matter, Todd, at page 184, says-

Furthermore, upon the introduction into the Canadian Parliament, in 1875, of aBill to
create a Supreme Court for the Dominion, it was the expressed intention of Ministersto
have prohibited any further appealsto Her Mgjesty's Privy Council. They were notified,
however, that the Bill could not be sanctioned, unless it preserved to the Crown itsright to
hear the appeals of all British subjectswho might desire to appeal, in the ultimate resort,
to the Queen in Council. Accordingly, a saving clause to that effect wasinserted in the Bill,
and it received the Royal assent.

The same author, speaking with regard to this appellate jurisdiction, says-and | would ask
honorable members to pay particular attention to this passage:-

The appellate jurisdiction of the Queen in Council isretained for the benefit of the
colonies, not for that of the mother country. It securesto every British subject aright to
claim redress of grievances from the Throne.

He continues: -

Itistruethat in a colony which possesses an efficient court of appeal it may be seldom
necessary to have recourse to this supreme tribunal.

No doubt if aHigh Court of Appeal is established here, and it is what those who propose
to found it anticipate that it will be, there will be very few appeals to the Privy Council.
Still, I think that the right of ultimate appeal to the Privy Council should continue to exist.
Todd goes on to say:-
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Nevertheless, its controlling power, though dormant, and rarely invoked, is felt by every
judgein the empire, because he knows his decisions are liable to be submitted to it. Under
these circumstancesiit is not surprising that British colonists have uniformly exhibited a

strong desire not to part with the right of appeal from colonial courts to the Queenin
Council.

| submit, with great confidence, that it is for those who propose to take away thisright to
show that there is no need for it. There has not been a single petition presented to the
Convention in favour of the clause asit stands. | suppose that those who so earnestly desire
the retention of the clause as it stands would, if they could get petitions in favour of their
proposal, inundate us with them. Since we have been sitting in Melbourne, no less than 26
petitions have been presented to us, praying that the right of appeal to the Privy Council
may be retained; but not one petition has been presented in favour of doing away with this
right.

END QUOTE

Hansard 11-3-1898 Constitution Convention Debates
QUOTE

Sir JOSEPH ABBOTT.-The North American Bill. | have quoted Todd but perhaps heis
not a good enough authority, and | will now quote Lord Norton, who, writing in 1879, said-

The late Canadian Government brought in a Bill creating a Supreme Court, and
prohibiting appeal to the Privy Council here. They were told that the Bill could not be
sanctioned unless it preserved to the Crown its rights to hear the appeals of al British
subjects if they should desire to appeal in the ultimate resort to Her Majesty in Council;
and the Dominion Government gave way and amended the Bill accordingly.

END QUOTE

Hansard 11-3-1898 Constitution Convention Debates
QUOTE

Mr. SYMON.-That was the purpose for which he was sent. The Chief Justice of South
Australiawas chosen, not with aview of instructing the Privy Council upon the common
law of England, or with regard to the cations of interpretation of statute law, but for the
purpose of instructing the Privy Council in relation to Australian ideas, so that they might
be better able to enter into the condition of things in reference to which the questions for
decision arose. Then my honorable friend referred to what he called local influence. Now, |
would ask him how does that argument apply to the thousands of cases under £5007? If |ocal
influence is bad, how are you going to free the multitudes of people of the country whose
cases never go beyond £500 from the baneful effect upon our Judges of that local
influence?

Mr.1SAACS.-They are British subjects.

Mr.SYMON.-Yes, but they are only poor people, and therefore they are to be subject
to the consequences of all this improper local influence, to this bias, without any hope of
redress. Was there ever a proposal that was so utterly unjust as this? Then my honorable
friend said that the Judges of the High Court would have less experience. Surely the Judges
of the Federal High Court will have as much experience as the Judge we have sent to the
Privy Council? Why should we reflect on his qualifications, or on the qualifications of any
Judge who is sent to take part in the work of the Privy Council? | wish to tell honorable
members this-now, when we come to speak of the question of experience-that Lord
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Watson, probably the strongest Judge on the Bench of the Judicial Committee, was a
Scotch Judge, who passed the whole of his earlier career at the Scotch Bar, and on the
Scotch Bench, and who learned and administered a system of [start page 2308] law totally
opposed to the system of English law. He was nevertheless put on the Privy Council Bench
to deci de appeal's from the colonies affecting and depending upon alaw of which he could
have had no possible experience before, and yet so powerful is the education which every
one undergoes with responsibility, and the necessity of exercising responsibility, that he has
become a conspicuous success on that Privy Council Bench. So it will be with the Judges of
our High Court. Their strength, their knowledge, their judicial experience, will grow
with the opportunitiesthat cometo them. Uniformity, it is said, will not be preserved.
Well, the law, of course, is always proverbially uncertain. We are guided by the House of
Lords, not by the Privy Council. We are bound by the decisions of the House of Lords as
long as we are part of the empire. The High Court of Justice here-the Federal High
Court will be bound to give effect to English law as expounded in the highest court
available to English-speaking people, and the uniformity will be maintained just as
effectually without the intervention of the Privy Council upon a discretionary appeal,
such asisproposed, asif theright of appeal wereretained in itsfall force.

END QUOTE

Hansard 11-3-1898 Constitution Convention Debates

QUOTE Mr.CARRUTHERS (continuing)
Now, my honorable friend, in the course of his argument, asked why should not Germans
and Americans claim to have a court of their own to decide their cases. But my honorable
friend forgets that the objections raised against this proposal in the Bill arethat it is doing
away with an existing right of British subjects. The Germans and Americans residing in
the colonies have never had the right of appeal to a court of their own from the decisions of
any of the Australian courts. His arguments would be good and valid if we were taking
away from the Germans and Americans aright they now possessed- [start page 2314] if we
were denying to them the rights which they now have. But we are not doing anything of the
kind. Therefore, that argument absolutely falls to the ground.

END QUOTE

Hansard 3-3-1898 Constitution Convention Debates
QUOTE

Dr. COCKBURN (South Australia).-If theword " citizen" simply meansresident or
inhabitant, why should we go to all thistrouble about it? If it meansinhabitant, what

isthe use of saying theinhabitant of one state going to another state shall be an
inhabitant of that other state? It seemsto methat if you are going to use the word

"citizen" in the sense of being equal to resident or inhabitant, and it isto have no
other meaning such as has always been attached to it, we had better leave out the

clause.
END QUOTE

Hansard 3-3-1898 Constitution Convention Debates
QUOTE

Mr. SAACS.-In asense which is" not synonymous with resident, inhabitant, or
person.”

Mr. OCONNOR.-Exactly. It hastwo meanings, but we are only dealing now with

the one meaning-the general meaning. Mr. Isaacs refer ence shows the danger that
might beincurred by using theword " citizen," becauseit might have therestrictive
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meaning the last decision imposes. All we mean now is a member of the community or
of the nation, and the accur ate description of a member of the community under our
circumstancesis a subject of the Queen resident within the Commonwealth."

Mr. SYMON.-A person for thetime being under the law of the Commonwealth.

Mr. OCONNOR .-A person for thetime being entitled to the benefits of the law of
the Commonwealth.

END QUOTE

iDr Quick’s amendment to allow the Commonwealth to define/declare “ citizenship” was
defeated!

It must be clear however that the term “British subject” very much is a constitutional terms and
was used frequently buy the Framers of the Constitution.

Hansard 11-3-1898 Constitution Convention Debates
Not quoted to conserve space

QUOTE 19-7-2006 ADDRESS TO THE COURT
The aliens power, however, givesthe Parliament greater power over immigrants than the
immigration power. In Nolan v Minister for Immigration and Ethnic Affairs
HY PERLINK "http://www.austlii.edu.au/au/cases/cth/high_ct/2003/" \I "fn51" [52] ,
this Court held that any immigrant who has not taken out Australian citizenship isan alien
for the purposeof HYPERLINK
"http://www.austlii.edu.au/au/legis/cth/consol _act/mal958118/51.html"  s51  (xix) of
the Constitution. On that view of the aliens power, the Parliament can legislate for the
deportation of personswho are British citizens and have been permanent residents of
Australia for many years. In Nolan, the Court upheld an order of the Minister deporting
Nolan, acitizen of the United Kingdom who had lived permanently in Australia since 1967
but who had not taken out Australian citizenship.

END QUOTE 19-6-2006 ADDRESS TO THE COURT

Main v. Thiboutot, 100 S. Ct. 2502 (1980).
QUOTE
"The law provides that once State and Federal jurisdiction has been challenged, it

must be proven."
END QUOTE

Thompson v. Tolmie, 2 Pet. 157, 7 L.Ed. 381, Griffith v. Frazier, 8 Cr. 9, 3L. Ed. 471.
QUOTE
"Wherethereisabsence of jurisdiction, all administrative and judicial proceedings
areanullity and confer no right, offer no protection, and afford no justification, and

may berejected upon direct collateral attack.”
END QUOTE

| did so extensively and again succeeded on all constitutional grounds UNCHALLENGED by
the Crown! Both State and federal .

QUOTE 16-11-2005 ADDRESS TO THE COURT
The documents also show that one is charged GST for buying a copy of the Gazette, something
which is validating any enactment to come into force. It appears to me that to charge GST on
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something essential to the process of enacting legidation is sheer and utter nonsense, and if
anything underlines that the government is out of step with what is constitutionally and otherwise
legally required, that is to complete enactments as to ensure that the general public is aware of it
by providing copies of the Gazette free of charge. Is the general public next going to be charged
GST on legidation being drafted?

| take the view that unless the Gazette is available over the counter free of any GST, the
Commonwealth in effect fails to appropriately publish the Gazette in that regard al so.

END QUOTE 16-11-2005 ADDRESS TO THE COURT

The publication of certain legidlation is essential to validate it as without publication in the
Gazette not even a federal election can take place. Indeed, | successfully challenged the validity
of the proclamation of the Governor-General where the proclamation was not actually published
until at earliest on 9 October 2001, while the writs aready had been issued on 8 October 2008.

The error by the Federa Government not to publish the proclamation before the writs were
issued resulted there never were valid writs issued..

Likewise in the 2007 purported federal election the writs were not showing a date of return asis
congtitutionally required but adate “on or before” which isno date at all.

i have, so to say, proven to be able to defeat the Crown despite its army of highly paid lawyers
because they simply lacked the constitutional knowledge to appropriate litigate.

I may not have had any formal legal education but again proved my worth in self-education.

While | have been compiling this interim limited response (just consider what a real response
may amount to in number of pages) grandmais still sitting there with her scones. It turns out the
poor old woman hasn’'t got any teeth to bite into the scones and so is sucking on the scones as the
ATO is sucking taxpayers of their money. Just, that grandma at least isn’t sucking anyone dry, so
to say. The poor woman can't afford the cost of the false teeth +GST as | understand it to be on
every both that is required to produce the fal se teeth for her.

As| previoudy stated;

Hansard 3-3-1898 Constitution Convention Debates (Official Record of the Debates of the

National Australasian Convention) (Chapter 33 of the CD)

QUOTE

Mr.1SAACS (Victoria).-What | am going to say may be alittle out of order, but | would

like to draw the Drafting Committee's attention to the fact that in clause 52, sub-section (2),
there has been [start page 1856] a considerable change. Two mattersin that sub-section
seem to me to deserve attention. Eirst, it is provided that all taxation shall be uniform

throughout the Commonwealth. That meansdirect aswell asindirect taxation, and
the object | apprehend isthat there shall be no discrimination between the states; that

an incometax or land tax shall not be made higher in one statethan in another. |
should like the Drafting Committee to consider whether saying the tax shall be uniform
would not prevent a graduated tax of any kind? A tax is said to be uniform that falls with
the same weight on the same class of property, wherever it isfound. It affects al kinds of
direct taxation. | am extremely afraid, that if we are not very careful, we shall getinto a
difficulty. [t might not touch the question of exemption; but any direct tax sought to
be imposed might be held to be unconstitutional, or, in other words, illegal, if it were
not absolutely uniform.

END QUOTE

Agan;
QUOTE
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[t might not touch the question of exemption; but any direct tax sought to be imposed
might be held to be unconstitutional, or, in other words, illegal, if it were not
absolutely uniform.

END QUOTE

Hansard 3-3-1898 Congtitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)
QUOTE

Mr. BARTON.-Wewereinclined to the opinion that " uniform" would not apply so
as to prevent the graduating of a tax. | am glad to have the suggestion from the

honor able member, because the committee will be going into the matter again.
END QUOTE

i—lansard 1-3-1898 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)
QUOTE

Mr. HIGGINS.-If that were the idea-that the Commonwealth were to be responsible for
these debts, and were to have no recourse as against the states-that would be something like
aguarantee, and, perhaps, it might be awrong thing; but what are we to say about a
guarantee of this class when we find the Commonwealth can come back on the states for
any difference? Where is the guarantee there? It is an instance of what | referred to the
other day, as keeping the promise to the ear and breaking it to the hope in aremarkable
degree. If the Commonwealth feels that it can come upon the states for any deficiency,
where is the motive to the Commonwealth to impose the requisite taxation to obtain a
sufficient amount to meet the necessities of the state Treasurer? Although | voted in the
minority, | am very glad that the committee has so strong a sense of the importance of
giving some guarantee to the states Treasurers, but thisis not the way to do it. It has been
said that we must trust the Federal Parliament, and theinfluences upon the Federal
Parliament, to securethat there shall be a sufficient guaranteeto the states-a
sufficient surplusto the states. | would go asfar asany onein trusting the Feder al
Parliament, but | want to seethat thereisa sufficient motivein the Federal
Parliament to provide the necessary surplusto, the state Treasurers, and | cannot find
it. The Federal Parliament may be trusted to do its best for its taxpayers-its constituents-but
then the Federal Parliament has no sufficient motive to see that a state Treasurer is not
embarrassed. The Federal Parliament will know that if it does not provide a sufficient
surplus to the state Treasurers, the latter will have to tax the people but it isavery different
thing for the Federal Treasurer to feel that he must tax the people, and to feel that he must

leave the taxation to the state Treasurers. When you have to deal with a cantankerous dog, |
would far rather not tread on his tail myself-I would let the next fellow do it; and it isthe

taxpayers tail that has to be trodden upon. There are occasions which | can conceive when
the Federal Treasurer might say: | should like to put state Treasurers, or some state
Treasurer, under the obligation of treading upon the taxpayers tail.

Mr. REID.-Some taxpayers think that taxes are the readiest method of getting rich.
END QUOTE

Hansard 28-2-1898 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)
QUOTE
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Sir GEORGE TURNER.-No; the security of New South Wales, to my mind, is as good
as the security of the Commonwealth, but it is no better. New South Wales has power to
tax, but the Commonwealth has power to tax for any purpose by any mode of taxation; and
when the [start page 1583] Commonwealth puts on its tax it, no doubt, will take priority
over any state tax. | am not prepared to say that the security of New South Wales is better
than the security of the Commonwealth, although, in my opinion, it is equally as good.

END QUOTE

The statement “but the Commonwealth has power to tax for any purpose by any mode of
taxation” must be understood to be limited by the intentions of the Framers of the Constitution as
otherwise expressed during the debates and so also by the Constitution itself, stated or embedded
asaprinciple.

Hansard 28-2-1898 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)

QUOTE

Mr. HOLDER.-I want to show that it will not even do that. | am as conscious of the
difficulty of which the honorable member is thinking as he can be. | know the danger
connected with entrusting any Treasurer with a surplus, and the danger of leading him into
extravagance, If | could see an way, through the debts or any other method, of preventing
him from having alarge unappropriated surplus, | would adopt every means to attain that
object, but | do not think that can be attained by this proposal, because, as soon as you
provide that the fluctuating difference shall be paid to or by the state, you find yourself in
this position: Then the Treasurer can expend as much as he likes, and he may spend almost
nothing, or he may spend the whole; he ssmply has to make alarger or smaller levy upon
the state account, according to the circumstances.

END QUOTE

.Hangard 31-3-1897 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)
QUOTE

Mr. SAACS: TheBill may pass and someone take exception to it, with the result
that the Supreme Court may set it aside.

Mr. BARTON: Thereis enough ability in this Convention to define that matter in such a
way that we may have still the advantage of such a provision. Then comesin another sub-
section to which much exception has been taken in this Convention. It reads:

In the case of aproposed Law which the Senate may not amend, the Senate may at any
stage return it to the House of Representatives with a message requesting the omission or
amendment of any items or provisions therein. And the House of Representatives may, if it
thinks fit, make such omissions or amendments, or any of them, with or without
modifications.

The objection my friends, Sir George Turner and Mr. McMillan, have taken to this clause
Isthat if the suggestions are rejected the States House would be belittled. | do not follow
that at all. | do not see how if one House rejects the proposition of the other, as must
continually be the case in matters where their powers are co-ordinate, the other Houseis
belittled.

Mr. SYMON: Makeit "amendment" straight out.
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Mr. BARTON: You must look at it in thisway, that you would then give power to
amend Taxation Bills and the Appropriation Bill, but | do not think a majority of
memberswill agreeto that. We have to make our machine workable whatever we do, and
| for one think that if the Bill contains only the annual expenditure for ordinary services of
the year, it would be not only a very serious thing, but an extremely culpable thing, for any
Houseto reect the ordinary annual servicesfor theyear. If you cometo aBill for the
ordinary annual services under provisions like these, which put "tacking” out of the
guestion, there can be no excuse except resentment or revenge for rejecting it. 1.

therefore, you take this power of suggestion as applying merely to a Taxation Act and

theordinary annual Appropriation Act -for those arethe only casesin which
amendmentsunder this proposition of 1891 are not allowed-surely it is power enough

to give when you remember that a veto or rejection would be a thing which would throw
the whole country into confusion, and would only be proposed on account of resentment or
revenge. The government of the country must be carried on, and with the government its
public and annual services, and if those Bills which involve the salaries of the public
service and ordinary appropriations were to be rejected, why-Senate or no Senate-the
whole country of Australia, with avoice as strong in the smaller States asin the larger

States, would condemn such acourse. 1t isonly in respect to these two mattersthis
power of suggestion has been proposed. | find in the "Practice of the Legisative Council
of South Australia," written by the very learned Clerk of this Convention, Mr. Blackmore,
the nature of the compact which has actually been between the two Houses from 1857. It is
not a Statute, but it existsin such away that it can be understood. Hon. members will find it
on pages 182 and 183 of that book. | will refer hon. members to another book, the "Practice
of the House of Assembly," in which Mr. Blackmore, on pages beginning at 333 and going
on for some dozen pages or more, has defined the whole process of the negotiations which
took [start page 384] place, and has given in full the resolutions and messages of both
Chambers. | am informed-and | think there are gentlemen in this Chamber who can say
whether | am right or wrong-that this plan has worked with considerable success in South
Australia. Mr. Playford, now Agent-General for the colony in London, but then Premier of
South Australia, made strong reference in the debates in 1891 to the question, and | am
further informed that while there have been occasional differencesin the carrying out of
this work of legidlation, and making suggestions-the House to whom the suggestion is
made either adopting or rejecting them-the average result has been an improvement in the
relations of the two Houses, and a considerable improvement in many cases of the
legislation sent from one House to the other. | really cannot see why the adoption of the
process of suggestion should belittle either House. In those cases in which suggestion was
provided in the 1891 Bill | would not concede the power of amendment, but the power of
suggestion there sought to be given to the Senate is one that we might well import into the
Constitution as ameans of settling differences, to prevent such a calamity as a deadlock or
the rejection of the ordinary Appropriation Bill.

Mr. REID: Itisjust possible that the power of suggesting these amendments might
provoke that calamity.

Mr. BARTON: We must not be so conservative as al that; and | do not think my friend
Is generally so conservative. | do not think if we see a proposition made which has worked
well in the light of experience-

Mr. REID: We do not get it here.

Mr. BARTON: Well, we have very good authorities. We have such authorities here as
Sir Richard Baker.
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Mr. REID: Hear, hear.
Mr. BARTON: And Mr. Playford. Mr. REID: Hear, hear, and Mr. Blackmore.

Mr. BARTON: Mr. Playford is a politician of long experience, and has held high
positions here. | say why should we hesitate to adopt such a plan when it is a proposal
which, on the face of it, is consistent with, and has a tendency to, courtesy and good feeling
between the two branches of the Legidlature? Surely we will adopt that proposal, instead of
running away from any difficulties which we cannot very well state, but only imagine,
while we have before us the fact that it has promoted courtesy and good faith in legislation.

Sir JOHN DOWNER: That isonly compromise.

Mr. BARTON: | dare say it iscompromise. | am not so uncompromising as my hon.
friend Sir John Downer, or some other gentlemen who sit near him; but | may say that |
honour gentlemen who, having once arrived at opinions, are reluctant to give them up
readily. | think, however, that we are here to compromise, and, that we shall have to
compromise to obtain the assent of those who sent us here to do what we are doing. Itis
said that to concede the powers of which | have spoken, would impair responsible
government. | cannot say, nor can any man, that that would be the effect. If the object is to
have responsibility to one House alone, | say the responsibility is not taken away from that

House. We should not withhold the power to amend in the case of Billswhich are not
strictly Money Bills. The additional power isin the cases of certain classes of Money Bills,

to have them sent up separately as to the objects which each defines with the power of
rejection or veto as to each Bill separately sent up, instead of having them sent up in such a
state that the Second Chamber would only have the intolerable and unfair aternative of
either rgjecting the Bill-which, though it might contain alegislative proposal which would
be distasteful, might also contain a quite separable proposal with which it would agree - or
else [start page 385] accepting ataxation they believed to be injurious to the community in
order to pass the proposal to which they did not object. We should at all hazards avoid
this. Why should there be such a difficulty about there being a veto allowed in matters of
detail. Veto is no such uncommon thing. | believe it existsin the Imperial Parliament. May,
under the head of "Rejection by the House of Lords of Provisions Creating a Charge,"

says:

Theright of the Lordsto reject aMoney Bill has been hold to include aright to admit
provisions creating charges upon the people when such provisions form a separate subject
in aBill which the Lords are otherwise entitled to amend. The claim of privilege cannot
therefore be raised by the Commons regarding amendments of such Bills, whereby awhole
clause, or series of clauses, has been omitted by the Lords; which, though relating to a
charge and not admitting of amendment, yet concerned a subject separable from the general
objects of the Bill.

Soitishere, if two legislative proposals for_expenditur e outside the annual services of
thevear, or two propositionsfor taxation are submitted. If they are embodied in one

Bill, | takeit, it isan unfair provision, because it does not enable the Senate to exercise
its power of veto on one proposal, though it may not bein favor of both.

Sir GEORGE TURNER: One might depend entirely on the other.
Mr. BARTON: That would not be a case of two separable propositions.
Sir GEORGE TURNER: Takethel and and Income Tax Bill.
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Mr. BARTON: They are proposals which should never bein one Bill together. If
there are two propositions more dissimilar in their incidence than aland and an income tax
they are hard to suggest. One of them-the income tax-comes from the earnings or
profits of the people, or of that portion of the people who. | was almost quilty of
saying. areto " hump the swaq" -at any ratethey areto bear the burden. But the
other -if a tax on the unimproved value of land-has no r elation to the earnings or the
thrift or the solvency of the person owning theland, and taxesthat land on its
unimproved value whether the owner makesa profit out of it or not. | am not attacking
these forms of taxation, but | do say this: that it isimpossible to imagine two taxes more
diverse their very root, and | think Sir George Turner could not have selected a better
example of two taxes which ought not to be included in one Bill. | venture to say thisis
undoubtedly cutting down the right of the Senate to protect the State, and preventing them
from voting upon matters that should be put separately. | believe most of these matters have
been well, and fairly dealt with in the Bill of 1891. | know some members are ready to
accept the proposal providing that areferendum is also prescribed. | will go into that
directly. have heard it said that if there are two Chambers in the Federation, and a proposal
Is carried in one by amajority, and in the other Chamber, representing the States, the
majority of the representatives, who do not represent the larger population, negative the
proposal, that House takes control. We have heard it said that veto means control; |
think we have heard it argued here, and | ask those who think the right of veto meansthe
right of control to consider this question: Will they in their own colony allow the second
Chamber to have the sole right of initiation and amendment of Money Bills, and agree that
they keep control of the Government by giving only the veto to the Lower House?

END QUOTE

Hansard 13-4-1897 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)
QUOTE

Mr. HIGGINS: Itissimply this, be cause the practice as to the rights of the two Houses
has become so settled, so stereotyped, that there have been less conflicts about Money Bills
than formerly. But although my friend, Mr. Wise, says the main questions which divide the
people to-day are socia questions-although that is quite true-still you cannot dissever the
Money Bills from the policy upon which the money is spent. Y ou cannot dissever
Taxation Billsfrom Appropriation Bills.

Sir JOSEPH ABBOTT: Hear, hear.

Mr. HIGGINS: The whole power of appropriation is based upon taxation, and you
cannot draw theline between them in that arbitrary way.

Sir JOSEPH ABBOTT: Hear, hear.

Mr. HIGGINS: You may takeit in any way you like. Suppose there is a certain scale of
payment to the federal servants. Suppose the Appropriation Bill says you must pay a
servant of the Federation so much, and the Treasurer finds that he must get so much money
to meet those payments, he bringsin a Taxation Bill for this purpose, the Senate says"We
cannot amend an Appropriation Bill, but we can amend a Taxation Bill," and they knock
off this and that item, and thereby stop the appropriation in an equally efficient manner. |
feel thisis not the time for along debate. Holding strongly, as | do, my views on the
subject, I am very anxious that there shall not be the semblance of stone-walling to prevent
Sir John Forrest obtaining a vote upon the clauses. | am determined he shall have his vote
asfar as| am concerned, and let the public see that it is by means of that vote that
Federation will be wrecked, if it iswrecked. | cannot go to the full extent of my feelingsin
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this matter, but | would appeal to hon. members, before it istoo late, to say that they will
follow out that compromise, at the very least, which was suggested in the Convention of
1891.

END QUOTE

Hansard 14-4-1897 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)
QUOTE

Sir JOHN FORREST: Do you expect to have everything your own way?

Mr. BARTON: | am not saying that: | am saying the very contrary. | am not going
largely into the practical conditions which may arise if the States Assembly or Senateis
allowed the power to amend Tax Bills. | hold rather strongly that if we are to have two
Houses, and intend to act upon the principles of responsible government, and conserve
those principles, we ought not to put in the hands of one House the ability to utterly destroy
the financia policy of the Government. The expenditur e depends upon thetaxation, and
if thetaxation isso altered in its passage through a Second Chamber that the
expenditure, which is perhaps sanctioned upon the Estimates, or about to be

sanctioned upon the Estimates, proposed by the government islessened, that right to

amend the Taxation Bill practically meansthe right to cut down the Appropriation
Bill, too.

Mr. DEAKIN: Hear, hear.

Mr. BARTON: Supposing that with the raising of £300,000 of taxation the Government
will be enabled to make ends meet for certain items of expenditure by the Commonwealth,
and supposing that they cannot get a Bill providing for that taxation through the
Senate, but that the amount is cut down by £100,000, that must mean a corresponding
reduction in the expenditure embodied in the Appropriation Bill. One hinges upon the
other. It may be subtle enough for some of our friends to say they do not claim the right to
amend the Appropriation Bill, but they really want the right to do so without saying aword
about it. They may say "We will take your Appropriation Bill with its provision for so
much expenditure,” and leave you in the lurch to find some means of taxation to make that
amount up. That makes them masters of the situation. It is not like the right of veto,
because in exercising that right and taking the extreme course of vetoing such a measure
right out, a House takes on itself the whole responsibility. If, however, it ismerely a
guestion of amendment, that House can say, "Oh, it is merely a matter of arrangement.” But
al the same the question is whether the policy of the Government shall proceed or not. If
we come to that pass, such an ateration in the policy of the Government means that thereis
adivided responsibility. Because what is the position? If those who are in the House of
Representatives-Ministers and members-have to accept these amendments, and then say to
the people who sent them there, and who must according to their numbers pay the taxation-
"Oh, well, we wanted to carry out our policy, but the strong Senate which exists has cut it
[start page 555] down, and we thought we had better take all we could rather than get
none"-where is the principle of responsibility? Instead of Ministers being responsible to the
people through the House of Representatives they are responsible, some may say, to the
people through both Houses. That is adivided responsibility; that is not carrying out the
principle of responsible government with responsibility to one House. Although some may
argue that the ultimate responsibility isto the people, we are not here to consi der the
process to be arrived at at very long last. A machine that will only work with avery much
larger expenditure for oil than the machine itself originally cost is not an effective machine
in the work-a-day sense of the term. And that is the difficulty that isin front of us, and
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which | submit, if we do not adopt this amendment, we cannot get over. Look at the
position of this matter. We are told by Sir Edward Braddon that we who are not agreed with
him are capable of seeing athing applicable to ourselves, but are entirely blind to it when
urged on behalf of the smaller States. There is not, however, and has not been, a difficulty
In getting the smaller States to accept the Bill in the light of the compromise of 1891. |
believe before this debate closes there will be evidence produced that there has not been a
difficulty either in South Australiaor Tasmaniain getting the clauses passed in the shape of
the compromise of 1891. That is the answer to my friend Sir Edward Braddon, because his
people have been able to see this matter in the light of the honest compromise of 1891.
They have shown they are able to accept a Bill in that shape, but in New South Wales there
has been the very greatest difficulty in obtaining from meetings of electors any approval of
the 1891 compromise, and if matters are to be taken further than that | only put to my
fellow members the difficulty that will arise in endeavoring to get the electors to go that
one step further. Certainly, as has been pointed out, the Parliament can suggest an
amendment, but if that comes to the Convention the latter will say, "That isonly a
suggestion from the Parliament of New South Wales. We are not going to abide by that.” If
the evidence at the mouths of men who cannot be disbelieved is of any practical value-and |
take it that the experience of the large majority of representatives from New South Wales
will outweigh the view of my friend Mr. McMillan, much as | respect him-then | say it has
been a difficulty of the greatest character from the first to obtain an approval of thisform of
compromise which was made in 1891 from the electors of a colony such as New South
Wales. | will not speak about Victoria, because | am not so conversant with the
circumstances of Victoria, and | will leave members of that colony to speak for themselves.
How, then, when this compromise has been arrived at, after much argument, after much
exhaustion of practical effort by experienced men on both sides-how, then, if thereisa
colony entitled to be considered here which is not like other colonies that have signified
their approval, but which has by criticism in the press and in various other ways manifested
some repugnance to the scheme-how can it be said that to drag that colony over the line
will be a step towards Federation? If you alienate the public feeling of those who are
entitled largely to be considered, how can you say that you are moving towards Federation?
If you alienate colonies which are difficult to move from certain principles of settled
government how can you minimise the difficulty which we, who belong to those colonies,
must have in endeavoring to obtain approval of the work of this Convention if it is marked
by what they consider is an indelible stain upon it? That is a matter which relates to the
whole of the processes under this Convention, because if you alienate the public feeling at
this early stage, just fancy the Herculean task afterwards in pulling back that feeling into its
proper place. How can we underrate the difficul - [start page 556] tiesthat beset usin a
matter of this kind? Are we not entitled to plead for such a course of action aswill not lead
to disastrous results? That is the position | take up in reference to this matter in arguing
strongly one way or the other asto the effect of this amendment on constitutional
government. | have placed on record before this morning what | think about that. | have
been one of the first, as the records of 1891 and since will show, to lay down that thereisa
measure of justice which must be conceded to the less popul ous States. | have faced public
opinion as far as any man can face it for the purpose of ensuring that there shall be justice
done, so long as we preserve the principles of responsible government. Now, what was
donein the Convention of 18917 And let it be recollected that there were extremists on
both sides. L et us take the argument of Sir Edward Braddon, who stated that:

They are capable of seeing athing as applicable to themselves, but entirely blind to it
when urged on behalf of the smaller States.
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The argument is endless if used on both sides, and simply amounts to a turn-about and
turn-about. In 1891 there were those who upheld the ultimo ratio of responsible
government, and there were those who upheld the ultimoratio of State dominance. One
side claimed entirely co-ordinate powers of the Senate, while the other side stipulated that
the Senate should have practically none. There was along debate, out of which the middle
line of demarcation was arrived at.

END QUOTE
Agan
QUOTE

The expenditure depends upon thetaxation, and if the taxation isso altered in its
passage through a Second Chamber that the expenditure, which is per haps sanctioned

upon the Estimates, or about to be sanctioned upon the Estimates, proposed by the
gover nment is lessened, that right to amend the Taxation Bill practically meansthe
right to cut down the Appropriation Bill, too.

END QUOTE

There would be absolutely no need for the whole of the argument in this debate about taxation
Bills if they were intended to be to be applicable from whenever they were enacted. The truth is
that Taxation Bills only apply for the financia year they are enacted for in support of that years
Appropriation Bills and no longer.

Hansard 14-4-1897 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)
QUOTE

Mr. BARTON: Asthe hon. member who has just sat down has referred so fully to what |
have said, | should like to put myself in the right position. | lay down two principles. The
oneisthat aquestion of mere procedure, where rights are given by our Constitutional law,
Isto be settled between the Houses themselves, and that there never was a Constitution in
the world which gave any judiciary the power to inquire into the manner in which the
Houses settled their procedure in those matters; but whereit isa question of the
presentation of alaw, when passed, in such a shape, on the face of it, that one House is

deprived of itsfundamental rights as a component part of the Constitution, that

should be settled by the arbiter of the Constitution. Wasit ever attempted in this world,
on aquestion whether a Bill originated in this House or that, or whether that House

amended it or not, which is aquestion of fact, to allow a Supreme Court to be the arbiter of
itsvalidity? That has never occurred, and never can. No Court should be allowed to
inquire into the manner in which two Houses adjust relations between themselves. If
we give these two Houses the privileges which, according to the decision of the
Committeesin 1891, according to the decision of the Convention of 1891, and according to
the decision of the Committee now, it isintended to give-the powers, privileges, and
immunities of the House of Commons-they will stand, as the House of Commons has ever
stood, against any encroachment or infringement by any Court whatever inquiring into its
method of regulating its procedure.

Sir EDWARD BRADDON: Hear, hear.
Mr. SYMON: Itisnot within the power of the judiciary to do so.

Mr. BARTON: Itisnot inthejudiciary's power, asgiven in this Bill. But the question
whether, what appears on the face of alaw iswithin the provisions of the Constitution

or not, isatotally different one, and that question alone the arbiter of the Constitution
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50

hasaright to decide. | desire to adhere to the compromise of 1891. | have been
endeavoring to do so against some delegates, who, however, will now find me faithful in
adhering to it on their behalf. Where there are matters not matters of procedure-where the
effective rights of a [start page 585] component part of the Constitution are involved-the
Constitutional principleisthat the arbiter of the Constitution-must be allowed to protect
those rights,_You havenot it so in England because the Parliament thereis Sovereign,
but you haveit in the Federal Constitution, because you have a Parliament that isonly

apart of the Constitution, and that Constitution must protect those provisions of the

Constitution which arethreatened with infringement. | shal resist all amendmentsin
these respects because | consider the principles, which are atogether principles of justice,

ought to protect Parliament in the exercise of itsinternal powers, and protect the people as
to what is on the face of alaw abreach of the Constitution

END QUOTE

It should be understood that the federal Parliament and the State Parliaments are “ constitutional
Parliaments!

Hansard 14-9-1897 Constitution Convention Debates (Official Record of the Debates of the

National Australasian Convention) (Chapter 33 of the CD)

QUOTE

TheHon. A. DOUGLAS: Y ou have had more than you ever gave; therefore, you need

not complain. In 1841 Victoriaformed a part of this colony, and then what happened? It
found that it was badly represented in New South Wales. It was determined in some way or
other to show its opinion of New South Wales and the Government of New South Wales.
What did it do? Earl Grey, the Secretary of State for the Colonies, was elected to represent
Melbourne in the Legidlative Council of New South Wales. Shortly after that year they had

acongtitution of their own, New South Wales had constitutional government, and

Tasmania had constitutional government.
END QUOTE

Hansard 10-3-1891 Constitution Convention Debates
QUOTE
Dr. COCKBURN: There have been only four amendments in this century. The hon.

member, Mr. Inglis Clark, is a good authority on America, and | am sure he will agree with
me that out of sixteen amendments only four have been agreed to in this century. All the
other amendments which have been made were really amend- [start page 198] ments which
were indicated almost at the very framing of the constitution, and they may be said to be
amendments which were embodied in the constitution at the first start. The very element,
the very essence, of federation isrigidity, and it is no use expecting that under arigid and
written constitution we can still preserve those advantages which we have reaped under an
elastic constitution. All our experience hitherto has been under the condition of
parliamentary sovereignty. Parliament has been the supreme body. But when we embar k
on federation we throw parliamentary sover eignty over board. Parliament is no longer
supreme. Our parliamentsat present are not only legidative, but constituent bodies.
They have not only the power of legidlation, but the power of amending their
constitutions. That must disappear at once on the abolition of parliamentary
sovereignty. No parliament under a federation can be a constituent body; it will cease
to have the power of changing its constitution at its own will. Again, instead of
parliament being supreme, the parliaments of a federation ar e coordinate bodies-the
main power is split up, instead of being vested in one body. Morethan all that, thereis
thisdifference: When parliamentary sovereignty is dispensed with, instead of there

being a high court of parliament, you bring into existence a powerful judiciary which
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towersabove all powers, legislative and executive, and which isthe sole arbiter and
interpreter of the constitution.
END QUOTE
Agan;
QUOTE:-
No parliament under a federation can be a constituent body; it will ceaseto have the
power of changing its constitution at its own will.
END QUOTE

"Subject to this constitution” means it must be interpreted to the intentions of the Framers of the
Contitution allowing for amendments made with approval by referendums.

With other words, the NSW Colonial Constitution Act effectively became amended by the
Commonwealth of Australia Act 1900 (UK) by legidlatives powers belonging to all Colonies
being invested in the Federation (Commonwealth of Australia) which were specifically listed in
the Commonwealth of Australia Constitution Act 1900 (UK).

By colonial referendums this was approved by al Colonies electors.

Therefore, since Federation no State Parliament could amend its own State Constitution as it no
longer was a "sovereign Parliaments’ but a "constitutional Parliament”, as like the Federal
Parliament. This means that the State Parliament (as like the Federal Parliament) can only
propose to the State electors to amend the State congtitution and then the State electors must
decide to approve or to VETO this proposed amendments(s).

Hence, ask which State Parliament since Federation actually pursued this way to amend its State
constitution?

You may find that NSW amended its State Constitution in 1902 but was it with the required
approval of the State electors by State referendum?

You find that the State of Victoria purportedly amended its State Constitution without a State
referendum in 1975, etc.

Likewise so in regard of any other subsequent purported State Constitution amendments!

Hansard 14-4-1897 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)
QUOTE

Mr. ISAACS: Would the hon. member mind looking at clause 54 with regard to that?

Mr. CARRUTHERS: My hon. friend, Mr. Barton, forgets that he has already consented
to adeparture from the principle of the 1891 Bill. If he looks at clause 52 he will find we
have amended that clause in the very direction that he objects to amend clause 53. The Bill
of 1891 uses the words:

Laws appropriating any part of the public revenue

An amendment has been carried which effects the very purpose which Mr. Bartonis
contending against now. So that if there is any strength in the contention of the wisdom of
the 1891 proviso, the hon. member has given his case away. For the sake of consistency, he
should either support the proposal now made or else go back and have clause 52 brought
into harmony with clause 53. Mr. Barton speaks of the English Constitution. That isan
unwritten Constitution, and no court of law has, therefore, any statute to guideitinits
interpretation of that Constitution. But here we have a written Constitution. In clause 71
| seethat-
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Thejudicial power shall extend to all matters arising under this Constitution or involving
its interpretation.

My hon. friend, Sir John Downer, smiles, but if these words had not this meaning: that the
Federal Judiciary should have the power of construing, | am at aloss to understand what
they mean. It says so, and | take the words in cold type rather than listen to arguments
based on a Constitution which is unwritten. Mr. Wise says that we may nave the case of a
minority overriding a majority, coercing the Senate, and passing laws despite of this
regulation. Does not the hon. member know this, and | appeal to this Constitution to
support my argument, that any solitary member, either in the Senate or in the House of
Representatives, can immediately wreck a Bill infringing these provisions by drawing
the attention of the presiding officer toit. It isin the hands of any one representative in
either Chamber at any stage up to the final stage of that Bill to call attention to the
infringement of the Constitution, and to have the Bill ruled out of order. | may betold that

you may have a corrupt Speaker or a corrupt President. who will not ruleit out of

order, but you arejust aslikely to have a corrupt Judge. So far as regards this matter,
any one solitary member of a minority-and it would be a very small minority that could not
number one-can, by drawing attention to the infringement of the Constitution, have the Bill
ruled out of order. Where can there be the coercion of a minority then, when it will bein
the hands of the minority to protect themselves by this simple appeal to the Chair? In such a
case, | say the Bill will have to pass unanimously, and where it passes unanimously why
leave it to the judiciary to wreck that which is the opinion of both Houses of the
Legidature?

Mr. WISE: Why have ajudiciary at all?

Mr. CARRUTHERS: If it isthe sole argument for a Judiciary that we should have such
atribunal to wreck laws made with the approval of both Houses of Legidlature, then let us
have no judiciary [start page 586] at al. If my hon. friend Mr. Wise wants a judiciary to
wreck the work of the Legidlature, | do not think the people of Australiawill support himin
that contention. This clause was never intended, as far as the people have read it, to give
effect to the arguments of either Mr. Wise or Mr. Barton. | hope that Mr. Reid will stand to
his amendment, and that if he does not move it otherswill do it. We shall have this point
decided by atest division.

Mr. WISE: | would suggest to Mr. Carruthers that the amendment should be rather in
this form: instead of saying that no law passed under this section should be inquired into by
the Supreme Court say:

No law passed by the Federal Parliament shall ever be inquired into by the Supreme
Court.

Mr. REID: The question just put by Mr. Wise shows the very strange position he
occupies. He does not seem to draw any distinction between the case hereferred toin
America, wherethe Supreme Court of the United Statesruled a Bill out of order on
the groundsthat it wasa violation of the principle of the Constitution asto a principle
on which taxation should be imposed, and not a mer e case of procedur e between the
two Houses. It seemsto methat too much has been made of this point, which is
represented as an attempt to take away from the smaller Statestheir protection. That
iIsavery good catch cry for, an argument, especially from New South Wales, when a
speaker ishard up for one. Thereisabsolutely nothing whatever in it, astheHon. Mr.
Carruthershas pointed out, and any member in either House can surely put a simple
guestion to the Speaker to decide the fate of a Bill that is contrary to the provisions of

the Constitution. My hon. friend Mr. Barton put a view just now which would wreck
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any Taxation Bill in theworld. He said that by thewords " L aws imposing taxation
shall deal with theimposition of taxation only" in a Bill you can put any number of
clausesin there which would have nothing to do with the actual imposition of
taxation. If that were so it would mean arich harvest for the lawyers of the
Federation, and | hold the view with othersthat our finances might be brought into
serious confusion thereby. L ately some taxation wasimposed in a colony and it was
donein two ways-by a Machinery Bill and by a Taxation Bill. Under provisions of that
kind you would have the courts of the Federation flooded with applicantsfor
litigation. We do not want the legislation of the Commonwealth to be degraded to that
level. If we put in the Constitution a safeguard for the Senate that the Bill shall not be
mor ethan is specified here, isthe Senate going to be such a decr epit, helpless
creature, that, having a constitutional safeguard for its protection, it will be absolutely
too blind to seeit? Not only that, but they say that every senator from all the States
will be so absolutely incapable asto give away one of the safeguards of the rights of
the Senate. Unlessthis Senate that we are about to createis going to be such a
despicable object such arguments as those used by Mr. Wise would have no weight.
While Parliament islegislating for the people, and when the two Houses have cometo
an agreement that a certain thing should be law we do not want the High Courtsto
comeinto the Parliaments of the country and shipwreck that which both Houses have
deliberately passed. With referenceto the bogey raised about the r eferendum, there
are provisionsin thisamendment, which dispose of that argument, becausein the
amendment | proposed to submit Money Bills should beliable to be questioned until
they become law, so that at any time when the referendum is going on, a Bill could be
easlly questioned on a point of law in the courts. The absurdity of the contention of
someisshown in thefact that in Americain neither of the two Houseswould a glaring
violation of the Constitution be called attention to. | say further, if thereis so much
importance attached to thiswe must go back and put the clause which [start page 587]
safeguar ds the other House in absolutely the same position. | have no feeling in this
matter except a desirethat Actsof Parliament, when they becomelaw, should have
the force of law and should not merely become food for lawyers. That ismy only
desire. Anyone who has occupied the position of Treasurer can tell of theloss that
might be brought about if, after a policy had been brought into force, perhapsfour or

five years afterwards, a point istaken on someinnocent formal words of the Bill, and

thejudges are compelled to declarethat all of the money collected under the Act
during those vear s had been improperly collected.

Mr. BARTON: Would that justify a sweeping amendment?

Mr. REID: My object was such asimple one that | did not apprehend so much
importance would be attached to it. At first blush | thought everyone would be as anxious
as | wasto prevent the possibility of such difficulties, but | see now that thereis a great deal
more importance attached to it than | thought. The importance, | think, disappearswhen
we remember that any member of the House of Representatives, upon calling the
attention of the chair to the breach of the provisions, would kill the Bill there, and any

one senator., upon drawing attention to the same clause in the Upper House, could Kill
the Bill theretoo.

Mr. WISE: Have you considered the position in Americawith regard to the Speaker,
who happens to bear the same name as yourself?

Mr. REID: The Speaker of the House of Representativesin Americaisreally the leader
of apolitical party sitting in the chair, and surely we are going to draw a distinction
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between the Speaker of our House and the partisan officer sitting in the chair there and
pulling the wires for the benefit of his party.

Mr. BARTON: Would you let the Constitution rest upon this matter?

Mr. REID: Clearly no Ministry would bring in a Taxation Bill and allow it to be so
amended. In Americathey move under adifferent set of circumstances atogether. As|

pointed out, thereis a great difference between the procedure as to whether a Bill contains
clauses too many or not, and taxation itself in clear violation of the principle of taxati on put
in the Constitution. | was pointing out that | look upon this merely as a matter of

procedure.

Mr. WISE: Itisnot amatter of procedure.
Mr. MCMILLAN: Isnot the amendment to be limited to procedure?
Mr. REID: Entirely as between the two Houses, and that is my only desire.

Mr. WISE: Would not the defect, if there was a defect, under this sub-section appear on
the face of the Bill?

Mr. REID: If it appeared on the face of the Bill, we have to assumefirst that the
Government would bring in a Bill which on theface of it wasillegal, and that there
would not be one pure soul in the House to call attention toit, and that even the
iImmaculate Senate would not contain an angelic mind that would do itsduty to the
Constitution. Heaven help the Constitution if it isto berun on theselines! The Upper
House will not allow itsrightsto beviolated if they are put in the Constitution, and
the object of theamendment issimply to prevent an unfortunate accident, which
would happen over and over again in Acts of Parliament, from rendering an Act after
it hasreceived the Royal assent, and which might be, perhaps, the deliberate policy of
the country, accepted by vast majoritiesin both Houses, invalid. | would not have
proposed thisamendment in face of the serious debate it has provoked. | proposed, if
no member of the Convention has a previous amendment:

To insert at the end of sub-section 4: "Money Bills shall not be liableto be calledin
guestion in respect to any breach of the provisions of this section after the same have
become law."

[start page 588]

That would allow any exception to be taken to a Money Bill till it has received the Royal
assent, after which no such question shall be raised.

Sir GEORGE TURNER: We have devoted considerably over an hour to this
discussion.

Mr. REID: Perhaps Sir George Turner will allow me, and in order to get this matter
tested, | will apply the very same test which was applied to clause 52. | propose:

Before the word "laws,” in sub-section 2, to insert the word " proposed.”

| shall thus challenge the sense of the Convention in exactly the same manner asin the
previous instance.

Sir GEORGE TURNER: We have been discussing this matter for considerably over
an hour, and if we take aslong over all questionswe shall be herefor some weeks, and
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it seemsthe morewe discussit the mor e confused memberswill undoubtedly become
in connection with it. | do not proposeto add to that confusion to any great extent. |
think thereis some misapprehension with regard to the defects which might arise
under thissubsection. It may bethat if the Parliament did not follow out the cour se
herelaid down the Federal Court would havetheright to declarethe whole law to be
void. Well, that would never do. It would never do after alaw had been passed
voluntarily, without any compulsion such asMr. Wise speaks of, the Parliament fully
believing that they were doing everything right, and the Treasurer had acted on it,
and collected a large amount of revenue, for him to find, because some small slip had
been made, that the law was absolutely void. At the same time we do not want it to
appear that in making any alteration we desireto, take away from the smaller States
any protection which they may think they have under this. No one desiresto give any
ground for it, and I do not think any alteration we could make would take away the
protection, because the protection is undoubtedly with the Senate. The only difficulty
which might arise would bethat the point in question might be overlooked. Therefore
if wewould lay on somebody the duty of certifying before the law passesthat it wasin
compliance with this section we could give all the protection required.

Mr. O'CONNOR: Then you would leave it to the person who certifiesto interpret
thelaw.

Sir GEORGE TURNER: No: when the law has once passed the court should not
havetheliberty to interfere, and say on some small question of procedur e that the law

should be upset | would leaveit to the Senate.
Mr. REID: They will take care of themselves.

Sir GEORGE TURNER: Let it be the duty of the President for the time being to certify
that the proposed law was in compliance with this section. It will then be his duty before
putting in such law-

Mr. REID: The Senate could make a Standing Order to meet that.

Sir GEORGE TURNER: No; in order to prevent any doubt arising among the
representatives of the smaller colonies that they might be injured, | would suggest to Mr.
Barton to adopt that mode, and make it appear that, while the Court had noright to
interferewith the Act when it was oncelaw, yet before it became law every
opportunity should betaken to seethat that section isnot infringed. | would leave it to
the President of the Senate to certify, either by himself or on aresolution of the Senate, that
the proposed law was in accordance with this section, so that there would be a statutory
duty on him to consider before the law was passed that there was no infringement of it.

Mr. GORDON: It might be passed in one, sitting.

Mr. BARTON: Would you prevent the Governor giving his consent without the
certificate?

[start page 589]

Sir GEORGE TURNER: Something like that. | quite agree with the smaller States that
there should be some provision by which they could not be injured, but | feel very loth to
go the full length of giving the court power to interfere with the Bill when it is passed.

Mr. MCMILLAN: Perhaps a bewildered layman might mention what | understand to be
the exact position. | understand if we add the word "proposed” before "laws" it would then
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be really a matter of procedure, and that the introduction of the word "proposed” before
"laws" would make it practically aBill, and that otherwise the question of whether the
measure is constitutional could not be dealt with.

Mr. BARTON: It will prevent the High Court from inquiring into it.

Mr. MCMILLAN: According to the amendment proposed, it would prevent any mere
dlip of procedure from making invalid an Act which may affect the whole country and its
financial operations, but nothing which we may enact with regard to procedur e will
prevent any suitor from going to the High Court if the Act is essentially
unconstitutional. That istheway | look at it, and it seems to me that either putting in
"proposed” before "laws," or adding an amendment somewhere or other making it clear that
no mere slip of procedure can invalidate the law, would meet all the difficulties.

Mr. BARTON: Thisis not proposed to cover mere dlips, but everything.

Mr. MCMILLAN: I do not think that could be the intention. We are attempting to
legislate for avery limited possibility. You will get disputes so long astherearelawyers

in theworld. | do not know whether Federation will do away with lawyers.
Mr. BARTON: Not until merchantswill ceaseto quarrel.

Mr. MCMILLAN: If soit would ssimplify our arrangements very much. At the same
time it does seem that there ought to be something introduced to prevent the law being put
into operation for a mere breach of procedure, if there is such a chance.

Mr. SYMON: Thereis no chance.

Mr. MCMILLAN: I do not suppose that any ordinary moral layman would do it,
unless hewereinstructed by aless moral lawyer.

Mr. HIGGINS: There seemsto have been infused in this debate an amount of spirit, and
| am going to incur the risk of the ordinary peacemaker. There has been no reference to the
common-sense provisions which are put into all articles of association with regard to
digressions from the prescribed routine. On the one hand, there is no doubt that there is no
covert design to injure the smaller States and their representatives, by attempting to impose
upon them laws which are not in the ordinary course as prescribed. | think the members for
the minor States will accept that assurance. But, on the other band, there is no desire on the
part of the minor States advocates to give the lawyers more work than they can possibly
help. But there is no doubt that these sub-sections 2 and 3 of section 53 are calculated to
lead to questions in the courts which ought to be avoided if possible. Take sub-section 3:

L aws imposing taxation, except laws imposing duties Customson imports, shall deal
with one subject of taxation only.

What is meant by one subject of taxation? Suppose aland tax isimposed, you tax posts
and rails. That may be argued not to be alaw dealing with one subject. There are questions
which will certainly arise which will be fruitful in litigation unless we take great care.
Therefore, | am in thorough accord with the desire of the Premier of New South Wales to
have some clause which will obviate the bringing of these trivial matters into the court, and
under which a great wrong will be done on the ground of some trifling breach of the Act.
What is donein the case of articles of association? There arein articles of association pro-
[start page 590] visions for meetings to be held, for the holding of meetingsin a certain
manner, and for a number of directors, and so forth. But there is always a clause for any
accidental omissions; to comply with the articlesis not to invalidate the resolutions of the
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meeting. | would suggest this should be done here. All we want to provide against is
accident, mere accidental omissions. | would suggest the following:

Any accidental failure to comply with the foregoing provisions of this section shall not
invalidate any proposed law to which the Federal Parliament has assented.

Mr. REID: That would makeit worse.

Mr. HIGGINS: But | would provide that the failure shall be treated as accidental, in this
way. | would go on to add:

Thefailure shall be treated as accidental if it has not been brought to the attention of the
President of the Senate or of the Speaker of the House of Representatives.

Mr. BARTON: This procedure is to be brought before the court by way of affidavit,
then.

Mr. HIGGINS: Itisasimple matter. The mere fact that you define the accident in this
form-that isto say, when no one has brought it before the Speaker or President-is quite
sufficient. Even if the word "accidental" were not defined, it isaregular expression used in
articles of companies, and there has never been any question of difficulty raised with regard
toit. It would be very easy to say that it should be treated as accidental unless some
member of either House brings it before the Speaker of the House of Representatives or the
President of the Senate. | feel -sure that the experience of companies for many years past is
the best experience we can have for dealing with any irregularity of this sort. | do not want
to move this as an amendment, but if the honorable the Premier of New South Wales would
accept it | would be very glad. It might be better for usto leave it to the Drafting
Committee, with instructions that some form of words to carry out this idea should be

adopted. | am not prepared to move anything on the spur of the moment, but | feel sure
something of the kind | have suggested would be the correct way of getting over the
difficulty.

Mr. O'CONNOR: | think it isamisapprehension on this question to say that it isa
matter for lawyers, and not of sufficient importance to be considered worthy of afull
discussion. But | think it is a matter of the utmost importance, because it is one of the
guarantees in this Constitution to the people represented in the Senate. | wish to put it as
shortly as possible from that point of view. The Senate, by section 53, have certain
limitations upon their powers. They arenot allowed to deal with an Appropriation
Bill appropriating the necessary suppliesfor the ordinary annual servicesof the year;
they arenot allowed to amend a Tax Bill; and they are not allowed to amend any
Appropriation Bill so asto increase any charges upon the people. That isthe
limitation which is put upon the power, not only of the membersof the Senate, but it
indirectly affectstherights of the people of the different Statesthey represent,
inasmuch as you have your Statesrepresented in the Senate. That isalimitation on the
power of the States, and therefore in that limitation not only the members who represent the
States at a particular time, but every member of the States interested has adirect interest in
that portion of the Constitution. Now, in order that that right shall be exercised only in the
strictest possible way you must surround it with some safeguards, and these safeguards
become necessary for this reason, that it iswell known where legislation is carried on by
two Houses it is acommon practice to evade laws of this kind, which are merely laws of
procedure, and it is very easy to evade them. For instance, it isvery easy to evade a law
Imposing taxation by inserting some provision in the Bill which it will be very difficult
for the [start page 591] Senateto reject, and which would put the Senatein avery
awkward position in the public eyeif it did reject it, but which at the same time make
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it necessary if they passit to pass an obnoxious system of taxation. A proposal of that
kind is not unknown. Take the next sub-section-

Lawsimposing taxation, except laws imposing duties customs on imports, shall deal with
one subject of taxation only.

It isnot an uncommon thing to introduce a Tax Bill containing atax on land which
might or might not be objectionable, or a tax on income which might or might not be
objectionable.

Mr. REID: Whereistherealaw against it?

Mr. O'CONNOR: I will deal with that by-and-by. | point out that in the absence of a
law, and the very absence of a sanction which will enforce the law, provisions for getting
over the procedure of the House are very common. The next provision is:

The expenditure for services other than the ordinary annual services of the Government
shall not be authorised by the same law as that which appropriates the supplies for the
ordinary annual services, but shall be authorised by a separate law or laws.

That is meant to be directed to the provision of tacking which is very often met with in the
process between the two Houses. Tacking to the Appropriation Bill isnot a device that
Isunknown in these colonies.

Mr. REID: Isit forbidden in this section?
Mr. GLYNN: Itisnot prevented by this section.

Mr. O'CONNOR: Itis not excepted in the way which | will point out now, by making
an infringement of this Act a penalty, that is to say, a penalty that the Act which infringes
shall be of no validity. Itisonly in that way that you can ensure compliance with these
provisions, or_if you makeit so obligatory that if they are not complied with the Act
shall bevoid. | point out, in regard to these three different matters, that these are waysin
which proposals of this kind between the two Houses are affected. It is said that is only
between the two Houses. In any question between two Houses you will aways be brought
face to face with the condition of things which exists between the two Houses now. A law
which may be introduced in violation of one of these sub-sections maybe believed to be a
violation by the Senate, and thrown out on that ground, and be sent back. It may be sent up
again by the House of Representatives, and so by that way you have a question which,
instead of being settled, becomes a matter of contest between the two Houses. Another
matter of difference between the two Houses we know. It is where one House happens to
take an unpopular view of a question-aview which for the time being is not the view of the
majority of the people. We know it is easy to bring the pressure of the majority of public
opinion on one House for the purpose of obtaining aviolation of the law. Thisis not
intended to be a protection to the House or the Representatives of the House, but to the
States represented in the House; that no matters of tactics between the Houses, or no
playing off of public opinion by one House against another, shall ever take away the
protection embedded in the Constitution for the States. | have heard of the argument of the
inconvenience of laws being upset on account of some invalidity being discovered-some
trifling invalidity, perhaps. | say you must submit to that inconvenience if you wish to enter
a Federal Constitution. The very principle of the Federal Constitution isthis: that the
Constitution is above both Houses of Parliament. That is the difference between it and
our Houses of Parliament now. The Federal Parliament must be above both Houses of
Parliament, and they must conform toit, becauseit isin the charter under which
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union takes place, and the guar antee of rights under which union takes place; and,
unless you have some authority for them tointerpret [start page 592] that, what
guarantee have you for preserving their rightsat all. It isvery necessary to insert this
provision in the Constitution, because if you do not do that then these questions are
guestions of procedure between the two Houses in which undue pressure may be brought to
bear at any time on one House or other for the purpose of vetoing alaw and doing injustice
to the States represented in that House in the different ways in which the States are
represented. As to the inconvenience, there are thirty-two different subjects of legislation
here which may be dealt with by the federal authority, and in regard to any one of these if
an error is made which takes the law outside the authority which is given to the federal
power it isinvalid-absolutely void-no matter what inconvenience may follow.

Mr.ISAACS: That isnot arule of procedure; that isjurisdiction.

Mr. O'CONNOR: With every respect, that is begging the question to put that as an
argument.

Mr.1SAACS: That touches on State rights.

Mr. O'CONNOR: | admit that. In fact the whole thing is founded on State rights because
if your amendment, using the word "proposed,” is carried it is a matter of procedure; but if
theword "laws' remainsit is not a matter of procedure.

Mr.1SAACS: That iswhat you have done on clause 62.
Mr. REID: Why did the Drafting Committee alter that from the Bill of 1891?

Mr. O'CONNOR: With all respect to that hon. member, the Drafting Committee did not
alter that. It was altered by the Constitutional Committee, and | think very properly,
because the initiation of a Bill is a different thing altogether from any of these questions.
The initiation of a Bill is a matter which does not limit the powers which are given under
section 53 to the States.

Mr ISAACS: Surely theinitiation of Money Bills gives much moreto the liberties and
rights of the people.

Mr. O'CONNOR: That goesreally into alega question. The difficulty of dealing with a
matter of that kind is the manner in which it has to be raised before a court.

Mr.1SAACS: Same principle.

Mr. O'CONNOR: So long as you have a principle that if alaw, on the face of it, is
invalid, it is a matter which the Court can decide, the matter of initiation is not a matter of
that kind. The principle involved hereis exactly the same principle involved in the question
decided in Americaasto the uniformity of taxation laws. The populations of the States
had aright to insist that no tax which was not uniform should beimposed. And no
matter what the rights of the Senate, for the time being, that was the protection in the
Constitution against any action which might be taken, whether with the consent of the

Senate or without. | ask the Committeeto adhereto the proposal in its present form.,

not becauseit isa matter of protection to the Senate or the other House, but because it
isa matter of protection to the States that have entered into this union that that

limitation which is placed upon their power of amending a certain class of Bills cannot
beinfringed or enlarged by the adoption of any ordinary tacticswhich may be used

under our present Constitution between the two Houses.
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Mr. SYMON: I do not wish to detain the Committee more than a moment or two, but |
feel | ought to set myself right in regard to this proposed amendment. In doing so | wish, as
| have already done personally, to express my regret that perhaps it was owing to a
suggestion of mine that Mr. Reid's amendment assumed the shape it did. | accept any
responsibility on that score, but | hope he will forgive meif |1 am unable to follow it up by
voting for the amendment. | am, in thisinstance, an illustration of the value of discussions
of thissort, and | desireto express my in- [start page 593] debtednessto Mr. Wise and Mr.
Reid for their arguments, which have satisfied me it would be exceedingly unwise and
dangerous for us to introduce this amendment in this clause. | rather come back to my
original view that, substantially at least, the provisions of this section are intended as
provisions of procedure. So far as they are provisions of procedure, Mr. Reid has shown
conclusively that we have absolutely nothing to fear, because the House of Representatives
may be relied upon, and the Senate may be relied upon to see that the ordinary
preliminaries and the ordinary technical provisions are observed before the Bills arefinally
dealt with. | was led away by a consideration of the inconveniences that might flow from a
taxation or some other Bill being declared invalid by the High Court some time after it
became law. But exactly the same inconveniences may possibly arise from any single Bill
passed under the thirty-five heads of legislation with which the Federal Parliament will
haveto deal. Therefore it seems to me that, whilst undoubtedly inconveniences may arise,
still these inconveniences do not militate against a very salutary power which asa
Federation we propose to vest in the High Court of the Commonwealth. | will only add
this-without going into the details applied in so masterly a way by my hon. friend Mr.

Q'Connor, when he pointed out thereal safequard in relation to these sections which

theHigh Court might be at the instance of a suitor-that we must remember if we seek
to derogate from the power we vest in the High Court of dealing with all laws which

any citizen of the Federation may claim to be unconstitutional, we are not invading
State rights, because it is not a question of small States or large States, but it is a question of
the liberty and rights of every subject throughout Australia. It is the subject that is
concerned in this; it is not the body politic, but every taxpayer-every individual who may
be assailed either in his liberty-

Mr. REID: But if both Houses are favorable to the taxes, is there anything in that?
Mr. SYMON: That does not matter. The moment you override or coerce the Senate-

Mr. REID: Coerce! Why, one man has only to get up and point out that it is contrary to
the Constitution.

Mr. SYMON: Suppose you have amgority in the Senate willing to override the law,
how is the minority to be protected, how is the State represented by that minority to be
protected, and every dissentient citizen in any of the other States, large or small? But the
point | wish to call the particular attention of the Committee to isthat if we seek to prevent
redress being obtained in the High Court with regard to the constitutional position of any
law, we are invading one of the first principles underlying any system of Federation. My
hon. friend Mr. Carruthers seems to forget that we are dealing with Federation when he
talks about a High Court to wreck the work of legislation. First of all, that isan
Inappropriate expression. If he means we are constituting a High Court to decide whether
the laws are constitutional or not, undoubtedly we are. If not we had better sweep this
Federation away at once-we are here on awild goose chase. Were we to adopt the
amendment, | do not see that it would have the effect which Mr. Carruthers urged, if it were
hedged round with such limitations as Mr. Higgins alluded to; but if we pass this
amendment in its present form we run the risk of making Parliament, in regard to Money
Bills, the judge of whether it is acting within the Constitution or not. If we do that we are
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striking at the root of ajust Federation, and it is from that point of view, which was brought
very clearly before the committee by my hon. friend Mr. Wise, that | feel it impossible to
vote for an amendment which at the first blush seemed to get over some [start page 594]
practical difficulty. | think we had better omit it altogether. If we omit it we shall be acting
consistently in this: that we shall be making no exception to the power of the High Court to
interpret the law of the Constitution, and declaring whether an Act of Parliament is contrary
to that or not. Parliament is not supreme, and the very essence of the Federation isthat it
should not be so. Parliament, as far as constitutional questions are concerned, is under the
law, and it must obey the law. If we make an exception in regard to Money Bills we had
better make an exception in the case of al other Bills which may arise under the provisions
of clause 51, and thus sweep away the High Court. | thought that we were all, agreed that
the reason for the establishment of the High Court was a salutary one, and that it would
determine constitutional law and practice. We must all remember that at one portion of the
history of England a question of liberty was raised by a humble individual named John
Hampden, who put forward a point on the subject of taxation. We do not know but that we
may have John Hampdens in Australiaraising questions of liberty; it would be well to leave
the High Court of Australiato deal with such matters as that.

Mr. Reid's amendment, by leave, withdrawn.
Sub-section 2 as read, agreed to.
Sub-section 3.

Sir GEORGE TURNER: | desireto draw Mr. Barton's attention to these words in the
subsection:

Lawsimposing taxation, except lawsimposing duties of Customs on imports, shall deal
with one subject only.

That would require that every time you desire to deal with the duty of excise it should be
done by a separate measure. That cannot be the intention. It would very often happen that
the question of duty of Customs and the duty of excise would have to be discussed together,
and that it would be impossible to decide what ought to be done with regard to the one
unless you know what you will do with reference to the other. If we are to deal with the
large number of items included in a Customs Bill, | fail to see why we should not be able to
include in the same measure all duties of excise. | would ask the hon. member to consider
the matter, and either make an amendment or give us areason for the retention of the words
asthey stand.

Mr. BARTON: The reason why it has not been done so far isthis: Sub-sections 2 and 3,
in consideration of the fact that |aws imposing taxation are not subject to amendment by the
Senate, have been put in the form of protecting the Senate from the coercion which might
be involved in ataxation measure having added to it something which was not a taxation
measure_or_a taxation measur e having two distinct subjects of taxation brought into
the measur e together. That protection is of course a counterpoise to preventing the Senate
from amending such measures. If what | might call the other side, in agenia way, had their
way this morning, it would be a question whether protection of this kind remainsin the
compromise of 1891. The hon. member raises an important point, and that is whether there
Is to be permission in the Customs Bill to have a corresponding excise. That is a matter |
must leave in the hands of the Convention entirely. For myself, | have no strong feeling
about it, except that we ought to keep as strong and inviolate as possible those
protectionswhich are afforded not only to the Senate, but to the people themselves to
consider what under the Federal Government isinvolved in so separating the subjects of
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taxation, and, as the next sub-section shows, the subject of appropriation, as to enable the
Senate to deal with them separately. The object of this, of course, isthat inasmuch as
amendment is prevented the subjects should be so divided that no two subjects could come
before [start page 595] the Parliament together as matters of taxation, so that where the
Senate cannot amend they have the right of veto, and veto asfar as possible in detail . Of
coursethey cannot have Customs or excise law in respect of so many items so that
there could be veto in regard to each, because veto in detail with all of these would mean
interference with the financia policy of the whole Government. But it has been

unanimously agreed in respect of taxation that the Senate should have a veto, and the
object of thisclauseisto divide into their proper categoriesall lawsimposing taxation,

so that that veto may be exercised without interference and as a protection to the smaller
States and a protection of those rights which every Second Chamber ought to have, whether
it isthe Senate of a Federation or a House made under the ordinary Constitution. That is my
object, and | am sure that the object would be infringed if the provision were to alow the
guestion to be considered in the same Bill. My position is this: that until | see very strong
reasons for doing otherwise it is my intention to adhere to the terms-1 do not want to bind
anyone else-but | desire to adhere individually to the conclusions of 1891, because | think
they are the best basis upon which Federation can be secured. | think very strong reasons
should be adduced to allow the two subjects of taxation to be introduced into the one Bill,
and we should adhere as nearly possible to the Bill of 1891. Most of us contend that the
compromise or the conclusions of 1891 should be adhered to, and as we have succeeded in
our argument in showing that they should be adhered to in respect of one portion of the
clauses | think we should stick to them in regard to the other.

Sir EDWARD BRADDON: Although I entirely agree with the object of the clausein
onerespect, | think it failsin the object intended to be given to it, and that isin the
exception as to laws for imposing duties of Customs. | question whether that exception is
sufficiently and carefully safeguarded. Thereis no doubt as an ordinary layman reads it that
under the laws imposing duties of Customs or on imports they can go on and impose
taxation in any other form. Thereis nothing to prevent the imposition of excise duties, and
there is nothing to prevent the law seeking to impose land or income taxes or anything else,
and therefore | hope, when the clause comes to be finally accepted, as | trust it will be, that
some limitation will be placed upon the exception in regard to duties. | think we all
understand what is meant, that a Bill imposing duties may necessarily have to deal with any
number of subjects liable to such duties, but as the subsection is worded it will go much
further.

Mr.1SAACS: Aninstant before Sir Edward Braddon called attention to this matter | was
directing Sir George Turner's attention to the same point. The intention is perfectly plain to
us at al events, but what may be done and what in future times may be contended is not
quite so clear. The sub-section reads:

L aws imposing taxation shall deal with one subject of taxation only.

Bills which impose duties of Customs on imports are entirely excepted from that
provision.

Mr. GLYNN: We can amend it.
Mr.ISAACS: Yes and | think it should be made to read:

Laws imposing taxation shall deal with one subject of taxation only, provided laws
imposing duties of Customs on imports and of excise may deal with more than one item.
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Sir WILLIAM ZEAL: | suggest that the best plan would be to postpone the clause
afterwards, and recommit it in order that the draughtsmen may re-cast it. We have now
been discussing the clause for a couple of hours, and have made little progress.

Mr. REID: | assure my friend Sir William Zeal that the matter raised by Sir George
Turner isvery important.

[start page 596]
Sir WILLIAM ZEAL: Refer it to the draughtsmen.
Sir GEORGE TURNER: Itisnot aquestion of drafting.

Mr. REID: | would point out to Sir William Zeal that recommitting the clause might
mean fighting the matter all over again, and we want to get rid of it altogether. The point
raised by Sir George Turner is an important one. There may be a Customs Bill introduced,
and it may involve duties of excise on alarge number of goods, and at present each excise
duty would have to be included in a separate Bill, and then amost unfair thing might be
done. Ten duties might be proposed, and eight, because they were popular, might be agreed
to, and the remaining two thrown out because they were less popular. If you have the
Customs as awhole you must have the excise as awhole.

Mr. FRASER: Surely duties of Customs on imports should be dealt with at the same
time as excise. That is only common sense, and might be agreed to at once, as we have
been wasting a tremendous lot of time

Sir GEORGE TURNER: | hope Mr. Barton will not mind me proposing to alter the
sub-section, as | know the difficulty of interfering with drafting, and | do not like to have
my own drafting interfered with. | will move:

That after the words "Customs on imports' there shall be added the words "and excise."
Mr. MCMILLAN: Do you mean that they should bein one Bill or two Bills?
Sir GEORGE TURNER: | think that they should be in one Bill.

Mr. MCMILLAN: Then you are making it necessary that there should be one Bill of
Customs and excise combined.

Sir GEORGE TURNER: | would not go that length.
Mr. WISE: | think the sub-section might be made to read:

L aws imposing taxation shall deal with one subject of taxation, and laws imposing
duties on imports shall deal only with duties of Customs and excise.

The difficulty my friend Sir George Turner suggestsisthat if you add laws imposing
duties on exports and laws imposing duties on excise you leave it this way: that you would
have to have as one Bill a Bill imposing duties on exports, and you would have to have
another separate Bill imposing duties on excise. | understand my friend may do this where
a Customs tariff isintroduced and there are a number of balancesin the same tariff at the
same time-Customs duties with excise duties.

Sir GEORGE TURNER: If necessary.
Mr. BARTON: Do we do that in our ordinary legislation? We bring in a separate Bill.
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Sir GEORGE TURNER: We do not.

Mr. BARTON: | do not think it isthe practice in New South Walesto go into Committee
of Ways and Means, both for Customs and excise, at the one, time; | think that is the Flame
in South Australia. It may mean avery important question to both Houses whether the
Customs duties should bein one Bill, and the duties on excise in another, or whether they
should both bein one Bill, and it is a question after al whether we should depart from the
arrangement here. | will put this case. It is easy to balance the duties on Customs and duties
on excisein one Bill if you do not regard certain contingencies which may arise, but if you
have another House to deal with and you have regard to the policy of taxation, then, in a
House to which you have conceded the right of veto, it isadifferent matter. |f you include
several subjectsin one Bill you will find the Senate ready to grant an excise on beer,
but not on tobacco, and it will not have the power to providefor that excise on beer,

without assenting to that on tobacco, inasmuch asthe power of amendment istaken

from it. It would not have an opportunity of declaring itself on this, inasmuch asthese
wereplaced in a sort of balance. So it remains a question whether these [start page 597]

duties of excise should not be in one Bill and Customs in another, and also whether-

END QUOTE
And
QUOTE
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Mr. GLYNN: Yes. The clauseis open to that construction. Look at section 52; it is there
provided that you cannot originate a Bill in the Senate whose main object isthe
appropriation of supplies; but supposing you have aBill whose main object is something
else, but whose collateral or minor object is appropriation, what is to prevent you from
originating that in the Senate?

Mr. BARTON: I do not quite follow my hon. friend's objection, but | take it to be this
the sub-section only forbids expenditure for services other than the ordinary services of the
Government in the Appropriation Act, and that inasmuch as those extra services are the
only ones forbidden, things which are not extra services, but independent matters of
legislation may be included in the Appropriation Act. The answer to that is that the
Appropriation Act can only include appropriation.

Mr. GLYNN: Whereisthat provided for?

Mr. BARTON: It need not be provided for, asfar as| can understand. | think there are
understandings about these matters. When we speak of Bills of this kind, and that to which
the Convention has so long been accustomed, it would be idle and endless if we endeavored
to give definitions to all these matters, which would preclude the possibility of any
objection being raised.

[start page 606]

The things which are ordinarily understood are defined by an Act of thiskind, and
inasmuch as the Appropriation Act is alaw for the appropriation of the neecessary supplies
for the ordinary annual services of the Government, and inasmuch asthat is a proposal of
legislation which is thoroughly understood, it would be perfectly beside the question to
contend that that Act could include services beyond the ordinary annual services of the

Government_lt is conceded that it cannot include money services beyond the ordinary
services of the year, and inasmuch asit isaMoney Bill it would be perfectly absurd if it

were attempted to be reasoned before a Court of Justice-if it ever came there-that, as the
only prohibition upon the extension of the Appropriation Act is that it cannot go beyond the
ordinary annual services, therefore there is an implied permission given to include in the
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Appropriation Act matters of legislation which have nothing to do with monetary matters at
al. If the hon. member will look at section 53 he will see that, after providing that the
Senate shall have equal power with the House of Representatives, there is a preclusion of
amendment against the interests of the people in the way of increased taxes or
appropriation. The Appropriation Act isfairly defined in the clause. One must read the first
part of clause 53 with the sub-section to which the hon. member refers. It is clear, therefore,
if you read the two together, that the one Bill isto provide for the ordinary annual services
of the Government, and that beyond the ordinary annual services of the Government, which
are all matters of expenditure, there must be another Bill.

Mr. GLYNN: Theway | read this section-and I think if hon. memberslook into it closely
they will agree with me-isthat in the light of clause 52 you can introduce into the Senate an
Appropriation Bill, aslong as you put in the same Bill matters of general legislation whose
importance overbal ances the importance of the Appropriation portion of the Bill. | would
ask hon. membersto read section 52. It says.

Proposed laws having for their main object the appropriation of any part of the public
revenue, or the imposition of any tax or impost, shall originate in the House of
Representatives.

| take the rule of construction to be this that you cannot have an affirmation without an
opposite-an implied exception without something not excepted-and in these clauses
mentioning certain things for their main object there must be something the opposite of
that. Y ou may have Bills with appropriation for their main object, and Bills with
appropriation for their minor object, and something else for the main object. It would,
therefore, be possible to initiate in the Senate appropriations which are joined with matters
of big general legidation. That was never intended, but it is possible. Further, under section
53, you confer a power upon the House of Representatives of introducing matters
obnoxious to the Senate in conjunction with an Appropriation Bill, and of sending up at the
latter end of the Session the Appropriation Bill with this obnoxious matter in it for
acceptance or rejection by the Senate. Y ou can, under the necessity of passing the general
supplies, force the hands of the Senate to accept a policy they do not believein. Thisisthe
history of legidation in the colonies, particularly in Victoria, but | am sure it was never
intended by the Committee that anything of the sort should be done. | would ask the L eader
of the House, Mr. Barton, if thereis anything in this section to get rid of the implied effect
of section 52?7 He saysthat in the Appropriation Bill matters appertaining to the annual
supplies only can be dealt with. Section 52 speaks of -1 will read it again:

Proposed laws having for their main object the appropriation of any part of the public
revenue, or the imposition of any tax or impost, shall originate in the House of
Representatives.

Y ou may therefore have a Bill which isan Appropriation Bill in asubsidiary or secondary
sense, and dealing as its main object with mattters of general legidation, If that isgo you
may [start page 607] force the hands of the senators into accepting a matter of general
policy, or rejecting through incapacity to amend the Bill altogether.

Mr. DEAKIN: Isthere not set out practically a definition of the Appropriation Bill in the
severa sub-sections of clause 53?

Mr. GLYNN: I think thereisno implied limitation of its application to Bills
appropriating revenue, or which excludes the power of joining other matters.
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Mr. DEAKIN: Doesit not speak of appropriating the necessary supplies for the
ordinary annual services of the Government?

Mr. GLYNN: That is not adefinition limiting its general purport, but excludes the
joining to two classes of supplies.

Mr. BARTON: Did you ever hear of the House passing aresolution after the Committee
of Ways and Means has sanctioned the expenditure, taking upon itself the responsibility of
amplifying that resolution to put other matters into the measure except-

Mr. GLYNN: I think the resolutions generally apply to supplies, but do not exclude
inclusion in aBill with other matters.

Mr. BARTON: I think the hon. member isright in one sense and not in another. The
Committee of Ways and Means carries certain resolutions, which are received and read a
second and third time, and upon which the Bill is founded. Did the hon. member ever hear
of aBill founded upon these resolutions that went beyond them?

Mr. GLYNN: Whether | did or not, my knowledge does not limit the possibility of
things. | know it would be possible after these resol utions were passed to introduce a Bill
dealing with the matter of the resolution and general legislation aswell. No resolution
would be required to the latter. Is that not possible? | move to cure this by adding to the end
of sub-section 4 the words;

And no law appropriating any part of the public revenue shall have anything but
such appropriation for this object.

Mr. BARTON: What isthe ordinary parliamentary processin these matters? |
cannot conceive of the Parliament of the Commonwealth doing other than accepting
the ordinary process, and if we do not conceive of thiswe had better not have these
clausesat all.

Mr. ISAACS: We would have to make a code.

Mr. BARTON: Asmy hon. friend putsit, we should have to make a code. How isthe
Appropriation Act brought about? After a message from the Gover nor
recommending that provision be madefor the ordinary annual suppliesthe House
resolvesitself into a Committee of Supply, and then it passesits estimates, and after
these estimates are covered by the ordinary resolutions, at a later stage of the session
the Appropriation Bill isbrought in. That Act cannot cover anything but these
matterswhich havein the ordinary estimates been passed. How can the hon. member's
argument apply in such a case. If the ordinary process is observed, and which we agree
must be observed, or else this machine which we are constructing will not work, then you
will have the estimates passed in amore or less mutilated form and covered by the
Appropriation Bill, which covers nothing more nor less than these estimates. If that
Appropriation Bill isbrought in framed on the estimates, how can the question arise. It
cannot possibly arise, and | do not think we need waste our words in discussing it. The
guestion is so unsubstantial, | say it with respect, and of so remote a character, that |
think we had better leave the matter as one of ordinary common sense.

Sir GEORGE TURNER: Question, question!

Question-To insert at the end of subsection 4: "And no law appropriating any part of the
public revenue shall have anything but such appropriation for this object”-put and
negatived.
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[start page 608]
Sub-section 4 as read agreed to.

END QUOTE
And
QUOTE

Clause 54.-1t shall not be lawful for the States Assembly or the House of
Repr esentatives to pass any vote, resolution, or law for the appropriation of any part

of the public revenue, or of the produce of any tax or impost, to any purpose which

has not been first recommended to that House by message of the Governor -General in
the Session in which the vote, resolution, or law is proposed.

Mr. REID: | think we should make it quite clear if it isreally to be provided that Money
Bills, Bills appropriating revenue, or the produce of any tax or impost, are to be introduced
in the Senate.

Mr. BARTON: Perhaps my hon. friend will allow me to explain this clause. Thiswas
inserted in consequence of the carriage of an amendment in the Constitutional Committee,
as you will no doubt remember, sir. Instead of the clause relating to Bills appropriating
public money, it was altered so asto refer to Bills having for their main object the
appropriation of public money. The result was that, as a different class of Bills would be
introduced into the Senate, it was thought necessary that a message must also be addressed
to the Senate. It is desirable that these words should be retained; otherwise it would be
possible for the Senate, or any members of the Senate, to initiate Bills dealing in avery
large measure with the financia policy of the Government, notwithstanding that they might
deal first with matters of policy, and incidentally only with matters of appropriation. It
would be possible for them to deal with them without any message, and to my mind it is
necessary that there should be a conservation of the powers of the Executive in this matter,
and therefore it should rest with the Executive alone to bring down a message. For that
reason | am quite sure hon. members will agree that this provision should be retained.

Mr. KINGSTON: Would it not be well to ater this section to make it correspond with
section 52 in its atered form Clause 52 we have extended to apply to the appropriation
of public money from whatever source derived, including loan funds. | think that a
similar extension should be made in the provisions of section 54, so asto harmonise the
two. As one section has been extended | suggest that the other should be extended.

Mr.1SAACS: | would draw hon. members' attention to that and one or two other things
in connection with this clause. The insertion of the word "moneys' has occurred since we
have been sitting in this Committee. | would [start page 612] like to call attention to the
necessity of making the language uniform throughout these sections. In clause 52
undoubtedly it will be public revenue or moneys, but it does not add the expression "or of
the produce of any tax or impost." While that is being done | would also draw attention to
clause 79. The expression thereis " one consolidated revenuefund." Now that seemsto be
the term which is most in consonance with our colonial Constitutions, and Mr. Barton
might consider the advisability of having one uniform expression which would comprehend
the necessary term in al these clauses. | would also draw attention to the position of the
word "law" in the second line of clause 54. That should be "proposed law," or something of
that kind. | observe that the Drafting Committee have to alarge extent taken advantage of
the criticism of Mr. Bourinot in his pamphlet commenting on the inexactness in the
language of the Bill of 1891 in certain clauses. | refer particularly to the next clause, in
which we find the expression-"proposed law passed." Mr. Bourinot made some keen

observations on that, and the Drafting Committee have to some extent followed that, but
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they have not in all their conclusions, and this clause is one case in which they have not. He
has pointed out the obvious fact that one House does not pass a law, and that it is not
law until it has received the Royal assent, and to speak of it asalaw until it hasis

Wrong.
Mr. BARTON: The best place to put it in would be to say:

To pass any proposed vote, resolution, or law. That would be ailmost the best English.
Sir GEORGE TURNER: No.
Mr. BARTON: Theword "proposed" would be the governing word.

Mr. ISAACS: They can pass avote, and they can pass aresolution, but a House cannot
pass a law by itself. That same observation would apply to various other sections-in both
portions of clause 55. In the last line of the first sub-section the word "law" iswrong.

Mr. BARTON: | do not think it iswrong there, because "the law," means "the proposed
law."

Mr.1SAACS: It has been altered in other portions.

Mr. BARTON: | do not think we need trouble about legal verbiage. "The law" meansthe
law which has been mentioned before.

Mr. SAACS: The dlteration has been made in some sections; but there are some
portions in which it has not been made.

Mr. BROWN: Perhaps one of the observations of Mr. Isaacs might be met by using the
word "consider” instead of the word "pass.” That part of the clause would then read:

It shall not be lawful for the Senate or the House of Representativesto consider any vote,
resolution, or law, for the appropriation of any part of the public revenue.

Mr.ISAACS: That would not meet it.

Mr. BROWN: | make the suggestion because, if | recollect rightly, it is provided in the
Standing Orders of the Tasmanian Parliament. No one can there propose a vote for a sum of
money or for expenditure of any kind unlessit has been first recommended by the
Governor. They not only cannot pass, but they cannot consider it.

Mr. BARTON: | am not quite sure, upon such consideration as | have been ableto give
it, whether that would be an improvement. | think there would be many cases in which the
proposed vote, or resolution, or law would thus fail of accomplishment, ssmply because of
the want of a message, which message might be sent at a late stage of the consideration of a
guestion. | understand that in the House of Commonsthe ordinary practiceisfor a
Minister to statethat the resolution or voteiswith Her M ajesty's consent, but that the

ordinary message from the Crown can be brought down at any time before the
question " that the Bill do now pass' isput.

[start page 613]
Mr. KINGSTON: The same thing obtains here.
Mr. HIGGINS: In Victoria, too.
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Mr. BARTON: In New South Wales the practice is more strict; but | have aways
thought that the strictness of that practiceis not really a compliance with our Constitution
Act.

Sir JOSEPH ABBOTT: In New South Wales the Act says "to originate.”

Mr. BARTON: That isquitetrue; | had forgotten that. | have always thought that the
practice in New South Wales has been a perplexing and hampering one. | think it isvery
much better to makethelaw read asit is, that the passage shall not occur until there
has been a message. There are many circumstances under which a message might not be
obtained by a Government, although they might find it necessary in an emergency to
propose a vote or resolution. So long asthe Queen's assent isgiven to that proposed
procedur e by message before thefinal act istaken of carryingit into law, the
prerogative of the Crown is sufficiently guarded. And if wetry to apply restrictions of
thiskind, so as to hamper the very origination of matters, we are extending the application
of the prerogative of the Crown, instead of really exercising the popular right, and then
applying that prerogative to the effectuation of the popular right.

Mr. REID: You will have to knockout one word in this clause, or €lse the same trouble
will exist.

Mr. BARTON: I will give an instance. It does happen, and it has happened within my
Parliamentary experience several times, that a point has been taken in Committee of the
whole during the passage of a Bill, where it has been discovered before anybody bad
thought much about it that an expenditure was involved. Under our practice, where we have
the word "originate" instead of the word "pass,” the Bill has been ruled out of order, the
Order of the Day discharged, and the Bill thrown under the table Under the words we have
here such a contingency could not occur, because until the very passage of the Bill it would
be within the competence of the Ministry of the day to bring down a message which would
authoriseiit.

Mr. REID: The clause says:
Which has not been first recommended.
Y ou will have to |leave out one word there.

Mr. BARTON: | havethat word clearly in my mind, but theword "first' relatesto
theword " pass." You cannot pass a thing which has not been first recommended; that

isfirst recommended before you passit.
Mr.SYMON: Precisely.

Mr. BARTON: With regard to avote or resolution, it would be necessary to have a
message befor e you pass such vote or resolution; with regard to a Bill, you must have
a message before you passthe Bill. This clause gives greater liberty to Parliament
than therestrictive application proposed, and | am therefore entirely in favor of
retaining the words of the clause. Mr. | saacs has raised a question with reference to
"proposed law."

Mr. ISAACS: | do not like the words "proposed laws," because it has a technical
meaning in other parts of the bill. The word "Bill" ought to be there.
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Mr. BARTON: I do not propose to alter without very good reason the phraseol ogy of
this Constitution Bill to which we are accustomed. A Bill isaproposed law until it
becomes an Act.

Mr.ISAACS: Itisnot alaw until both Houses have passed it and it has been
assented to by the Queen.

Mr. BARTON: The hon. member has raised the question in line 38, that the word
"Proposed” should be put before the word "law."” | am not very curious about that, and |
have no particular objection to it. The words used in the beginning of the section are "a
proposed law." Theword "the," if | must be very particular, which occurs in the fifth [start
page 614] line of clause 55 is generally known as the "definite article,” and specifiesthe
thing related to. Therefore, "the law" means "the proposed law."” But | have not the least
objection toit, if my hon. friend thinks there may be the least technical difficulty about it, if
he will move in the direction indicated.

Mr. ISAACS. We have not cometo that yet.

Mr. BARTON: I have not the least objection to the insertion of the word proposed
"before" law."

Mr.1SAACS: We want this Bill to passin aform that we shall not have any objection to
it.

Mr. BARTON: To meet my hon. friend's view, | would like to insert the word
"proposed” before "law" in the second line of the clause,

Mr.1SAACS: That is better than "law."

Mr. BARTON: | think the point is really unsubstantial, but | am perfectly content to put
in the word "proposed” before "vote" or "law™ and | leave it to some honorable member to
move one or the other.

Sir WILLIAM ZEAL: It seemsto me this difficulty would be met if the words, "or law"
were struck out and the word "or" placed before "resolution.” | move:

That the words "or law" be struck out.

Mr.SYMON: | would ask the hon. member Mr. Barton whether it isreally worth
whileto alter it. We know perfectly well what " law" means. You must interpret the
wor ds by the context, and if you read the whole section thereisno doubt that it
appliestoa " proposed law,” a" Bill," or anything which hasfor its object the
appropriation of public money-

Mr.BARTON: That isto say thething isinchoate until a messageis obtained.

Mr. SYMON: Exactly. There can be no misapprehension of the meaning. It does not
mean alaw after it has become a completed Act-after the assent of Her Majesty-it is
something short of that.

Mr.ISAACS: Itisquiteimmaterial to me what words are used, so long as we understand
them, but | do like to see words referring to the same things consistently employed. We
have heard a great deal even from Mr. Symon of the necessity of preserving a
distinction between the expression "law" and " proposed law." Herewe are using the
word "law" when it isunderstood that it isto be a proposed law.
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Mr. REID: Will any human being have any difficulty with it to the end of the
world?

Mr. BARTON: My friend isright to this extent, that he saysit isnot a"law" till
there has been a message, and it has r eceived the assent of the Governor.

Mr.1SAACS: Well, what objection to put it in? | move:
To insert the word "proposed" before "law” in the second line of the clause.

The CHAIRMAN: | would point out that Sir William Zeal has moved a prior
amendment.

Mr. BARTON: I will ask Sir William Zeal to withdraw his amendment to make room for
aprior amendment by Mr. | saacs.

Sir WILLIAM ZEAL: | agree.
Leave given.
Mr. Isaacs amendment agreed to.

Mr. KINGSTON: | ask the Committeeto consider the propriety of altering the
phraseology of section 53 to correspond with the phraesology of section 52, which we
madeto apply to all public moneys, but here we have limited it to revenue or tax or
Impost.

Mr. BARTON: I do not seethat thereis any serious necessity for making the
amendment.

Mr. KINGSTON: Will the Chairman kindly inform me the alteration made in section
527?

The CHAIRMAN: The words "or moneys' was inserted after "revenue.”
[start page 615]

Mr. BARTON: | beg the hon. member's pardon. | thought he was referring to another
clause altogether. | quite agreewith him that it is essential to bring the two thingsinto
conformity with one another. | move:

Toadd thewords" | or moneys' after "revenue" in thethird line of the clause.

Sir JOHN DOWNER: | do not think it is necessary. | do not see that thereis any
necessity for amessage in relation to loan money. | ask the House whether they wish to
extend the ministerial authority of the Senate more than is necessary to preserve the
legitimate prerogative of the Crown. | venture to submit that it does not.

Amendment agreed to.

Mr. REID: | was going to suggest that it would be very inconvenient to have different
sets of thingsin the two Houses with regard to these messages. Asto the procedure of the
Senate perhaps it would not be contrary to this provision if a message wer e introduced
before the Act left that Chamber. Under this language, if the message came down after
the first resolution had been passed the whole measure would be ruled out of order, because
it is provided that in the case of any vote or resolution, &c., it shall not be lawful for the
House of Representatives to pass any vote or resolution which has not been first
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recommended to that House. Under thesewords | remember the Speaker of the
Assembly of New South Walesruling a Bill out of order for thereason that the
message had not been presented to the Assembly befor e the stage of going into
Committee was reached. What does "first" mean? If it means "afterwards,” thenitisall
right, and there need be no trouble about it.

Mr. BARTON: | am not going to make a speech about it. It seems to me whether you
retain "first" or takeit out it does not matter much. It seemsto me to be just the same thing,
because it appears to be quite clear that a message must be there before anything final is
done.

Mr. KINGSTON: We have got some words there that appear to me to be unnecessary.
They may raise adoubt. Thewords | refer to are:

Or of the produce of any tax or impost.

They are not wanted. They do not occur in any previous clause, and when we use
such large expressions as " public revenue,” or " public moneys," we catch all that it is
desired to catch, I think. It would make the clause clearer if we struck these words
out, but I am not going to moveif Mr. Barton will not.

Mr. BARTON: | am alittle chary about this sort of thing, and | hopeitisnotina
conservative spirit. We havein all Constitution Actsthe provision relating to the
appropriation of the revenue or_of the produce of any tax or impost. Thereisan
unfortunate misprint in the New South Wales Act, which provides for the appropriation of:

Any part of therevenue or funds or of any tax or impost.

But we know what it means, and it has been corrected in practice. If Mr. Kingston will
convince me that the ateration will be safer, then | shall be prepared to accept it.

Mr. HIGGINS: | think to avoid any ambiguity in clause 52 we should not have these
wordsin clause 54, as they cover the same thing exactly. | mean to say they have no object,
and we refer to the same thing exactly in clause 52. In clause 52 we

have only got:

Public revenue or moneys,
and we should have:
Public revenue or moneys
here. Obviously they cover the same object.
Mr. SYMON: That amendment has been carried.
Mr. HIGGINS: My point is this-that in addition to the words:
Or moneys
you are keeping in the words:
Or of the produce of any tax or impost.

They ought to be out, and | will move:
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To strike out "or of the produce of any tax or impost.”
Amendment agreed to.
[start page 616]

Mr. O'CONNOR: Thereis anecessary amendment in the fifth line. The words used are:

To that House.

Asit stands it would mean the House of Representatives only, but the section intends to
apply to both Houses. | move:

To strike out "That," with aview of inserting "The."
Mr.1SAACS: "Such House" would distinguish it.

Amendment agreed to.
END QUOTE

Hansard 14-9-1897 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)
QUOTE.

TheRight Hon. G.H. REID: Yes, in hisgeneral financial scheme. That is the principle
on which our constitutions rest, and | have to say that that is a principle which the people of
Australial mean the people of the different colonies would be the last to give up in the
management of their own colonial affairs. | think that that is afair representation of the
case. | have, | admit, to come away from that state of things, and to admit that in framing a
federal constitution we must deviate. \We cannot frame the same sort of constitution as
we would frameif it were a constitution for a unified Australia. | have never denied
that. But the practical point is: can we deviate so far as we are asked to do today by the
proposition now before the Convention? We must again look at the facts, and these facts
are only factstoday. In the course of time, instead of New South Wales and Victoria
possessing the largest population, it may be that two colonies now possessing a small
population will be infinitely ahead in population of those two colonies. Thisisto bea
federation for al time; consequently, although we today seem to be fighting the battle of
New South Wales and Victoria, we are really fighti ng the battle of the people of the other
coloniesin daysto come.

END QUOTE

As | stated from onset, thisis a“limited” interim response as | need to go through thousands of
pages to deal more extensively with other content of the 29 February 2008 correspondence.

| noticed that the 29-1-2008 correspondence stated, “1 respectfully defer to your” would this to be
read as “| respectfully refer to your”, as the word “ defer” would unlikely have the right meaning
in this sentence.

END QUOTE

QUOTE
WITHOUT PREJUDICE
Australian Taxation Office 26-02-2008
Cl/o James O’ Halloran, Deputy Commissioner of Taxation
Fax 1800 060 063
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Re; your correspondence TPALS/PAR
Ref number 5843700
AND TO WHOM IT MAY CONCERN

COMPLAINT
Sir/Madam,

Further to my 20-2-2008 correspondence | add the following;

The ATO provided a cost estimate as to the collection of GST, but has not people trained in
taxation matters who are now conducting taxation matters and the collection of the GST.
Meaning that, so to say, strict compliance with legidlative provisions has gone down the gutter.

A purchaser/client is advised to pay acertain GST and has no way to avail himself/herself asto if
the GST charged is as such applicable.

The following are quotations of a correspondence where despite my immediate objections there
was an overcharge of about $150.00 on GST. After this correspondence this was refunded, still it
underlines that untrained persons are charging taxation and people who are not alert, and even if
they are dert do not persist, then end up paying GST for which no GST is applicable. The
guestion is how often thisis occurring and the customer/client is not aware of this?

The fact that this could occur in the first place underlines that the administration of the GOODS
AND SERVICES TAX is disorganised and people are charged GST for which none is
applicable.

QUOTE
WITHOUT PREJUDICE
Mr Brett Archer M.B.B.S. F.R.A.C.S. 24-3-2005
Southbank Plastic Surgery Centre Suite 10
City road, Southbank, Victoria 3006
Tel; 9686 9344 Fax; 9686 1420

AND TO WHOM IT MAY CONCERN

Sir,
My wife Olga Hlavka-Schorel requested me to contact you, which | do hereby.

In September 2004, my wife attended to your surgery regarding facia problems, for which
she understood, and advised me, you would charge $3,000.00 plus GST. Later, | discovered
that in fact it was $3,300.00 inclusive GST, but as the GST component was not 10%
therefore, she was, as | view it, overcharged. | did make this known at the time of payment
but found to be told that it was differently charged. However, | for one do believe that what
my wife advised me of , just having come from your office, at the time, likely was more
correct. In particular where she made known that you had quoted “$3,000.00”, and then
seemingly added “and obviously GST” making it $3,300.00. | do not believe my wife
would make up such version having just left your office then, neither would it make sense
for her to do so.
What thisis about is, in my view, “principles’ of honesty!

END QUOTE

And

END QUOTE
Had you advised my wife the cost of assistance would be $3,300.00 inclusive GST then |
for one would have had no problem with this, however, where the cost, as | understood it,
was quoted $3,000.00 plus $300.00 GST, and later it is found it was less GST, but then a
different charge was applied (despite my protest made at the time of payment) to still
arrive at the total $3,300.00, then, | for one question the honesty in this, and obvioudly then
wondered what else you stated would be reliable! 1 do not want my wife being trapped and
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so sucked into paying for other additional treatment to try to get the result she was
understanding would have been provided in the first place by you! My wife is very
disillusioned, and that is an issue to me! She is entitled to a better result, without further
cost to her! | ask, Why then the need for a referral, where thew work to be done is, so to
say, corrective treatment, free of charge, as she understand it to be? With the next
appointment due 21 April 2005, surely matters need to be clarified?

Awaiting your response, G. H. SCHOREL-HLAVKA
END QUOTE

Asreferred to in my 20-2-2008 correspondence;

Hansard 21-1-1898 Constitution Convention Debates
QUOTE

Dr. COCKBURN (South Australia).-Had the honorable member who moved the
insertion of this clause proposed to make it an exclusive power of the Commonwealth, then
| think that the arguments used by the honorable member (Mr. Trenwith) would have
applied; but | anticipate that the has no such intention, nor has any member of the
Convention any intention to make this an exclusive power, but merely to make it one of the
concurrent powers of the Commonwealth, under which the Commonwealth can act, at the
same time not forbidding any individual state from acting.

Mr. HIGGINS.-Would the honorable member give two pensionsto the same

person?
Dr. COCKBURN.-Certainly not.
END QUOTE

Y et, we find that there are people who are receiving two different pensions, so to say, to top up
another pension.

Clearly this is unconstitutional. As much as a person cannot get a State and a Federal pension
then the ongoing pension arrangements with other countries clearly is a unconstitutional conduct
where then the person receiving a pension from overseas also is provided with afederal pension.
However, this problem could easily be overcome if the overseas pension is paid to the
Commonwealth of Australia to compensate its pension payment to the person concerned. In this
manner the person who ends up getting the pension gets only one pension and the monies paid to
the Federal Government is to compensate the Commonwealth for the paying out of the pension
to that person.

A person who were to hold that the pension payment of hisher country of birth were to be
significantly more then that of the Commonwealth of Australia could rely upon that overseas
pension and forgo the Australian pension albeit by this would also forgo any pension benefits,
such as cheaper travel by public transport, etc.

The current system of having a minister of the Crown upon retirement having a huge pension
while also being employed for the crown also seems to be a constitutional conflict, as the framers
of the Constitution did debate this at length. Y ou cannot have a former Minister having a pension
pay-out and then be deemed to be impartial in representing the Government as an Ambassador,
etc.

The Commonwealth of Australia (the federal executive) as an employer is entitled to make
whatever arrangements it desires for its employees, but the Commonwealth executive cannot
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provide for tax exemptions and neither has the Federal parliament any constitutional powersto
do so in regard of Commonwealth employees, being it soldiers, ambassadors, etc.

Hansard 3-3-1897 Constitution Convention Debates (Official Record of the Debates of the
National Australasian Convention) (Chapter 33 of the CD)

QUOTE

Mr. ISAACS(Victoria).-What | am going to say may be alittle out of order, but | would
like to draw the Drafting Committee's attention to the fact that in clause 52, sub-section (2),
there has been [start page 1856] a considerable change. Two matters in that sub-section
seem to me to deserve attention. Eirst, it is provided that all taxation shall be uniform
throughout the Commonwealth. That meansdirect aswell asindirect taxation, and
the object | apprehend isthat there shall be no discrimination between the states; that
an incometax or land tax shall not be made higher in one statethan in another. |
should like the Drafting Committee to consider whether saying the tax shall be uniform
would not prevent a graduated tax of any kind? A tax is said to be uniform that falls with
the same weight on the same class of property, wherever it isfound. It affects all kinds of
direct taxation. | am extremely afraid, that if we are not very careful, we shall get into a

difficulty. Lt might not touch the question of exemption: but any direct tax sought to

be imposed might be held to be unconstitutional. or, in other words, illegal, if it were
not absolutely uniform.

END QUOTE.

Agan;

QUOTE
It might not touch the guestion of exemption; but any direct tax sought to be imposed
might be held to be unconstitutional, or, in other words, illegal, if it werenot
absolutely uniform.

END QUOTE

Taxation thresholds that apply to all persons are obvioudly constitutionally valid, irrespective if
this exclude certain persons from paying tax because e they are below a certain threshold. Like
the about $28,000.00 threshold now applicable. However, it cannot be that a person on
$40,000.00 yearly income is to pay tax while a person having a combined yearly income of
$500,000.00 or more can be without paying tax because they happen to be former Government
Ministers, former AWB chairman, etc.

Hence, on that basis also taxation cannot be charged against anyone who were to have less then
their income if they are excused of paying taxes.

The ATO therefore better address these issues also.

Parliament of Australia Senate Committee GST Main Report.htm
QUOTE

Cost of ATO Administration

15.24 The Commissioner of Taxation, Mr Michael Carmody, appeared before the
Committee on 26 March 1999. When he was questioned regarding the likely administration
costs for the GST, the following exchange took place:

Senator Gibson - Inthe Ageon 11 February your Mr Rick Matthews is quoted with regard
to compliance costs. He said that the tax office expects it will cost 0.88 per cent of revenue,
about $300 million, to collect the GST. This compares with 1.47 per cent in New Zealand
and 2.55 per cent in Canada. Would you care to expand on why you believe our costs will
be lower than in New Zealand and Canada, and are those estimates correct?

Mr Carmody - You need to be careful with revenue, because rates vary and change the
amount of revenue. | point out that, in preparing for our administration, we have obviously
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had the benefit of implementations around the world. We are doing it at atime when
electronic service delivery is much more viable. We are aiming to be the best at
administering that. Inevitably, for example, in the UK, which has avery complex set of
exemptions - not only zero rating but variations - their costs are significantly higher
because of that. Whether that is auniversal rule, it comes down to that question of what
level of compliance and intrusiveness do you accept. [7]

END QUOTE

QUOTE
[7] Evidence: Committee Hansard, 26 March 1999, p.2237.

END QUOTE

QUOTE

L egal Services

15.35 The Law Council of Australiaraised some of the more important aspects of the
goods and services tax that impact on the provision of legal services. The Council submit
that consideration should be given to the GST being recognised explicitly as an addition to
fees — rather than treated as a deduction from fees rendered. The major costs involved in the
provision of legal services are labour costs. Although the GST does not have direct
implications for PAY E salaries and wages, these costs will be affected in the legal
profession if the full cost of GST collected on legal fees cannot be passed on to purchases
of legal services. [9]
15.36 The GST ismore easily viewed as applicable in the manufacturing sector where
valueis added as goods pass through progressive stages of manufacture. In the professional
services sector (which includes lawyers, accountants and consultants), value is created
amost entirely by owners and employees using their knowledge, skills and experience in
the “production process’. Given the low level of non-labour input, the amount of GST that
most law firmswill be able to offset from input tax creditswill be very limited.
15.37 Inthe Council's view it is therefore necessary for legal firmsto try to pass on most, if
not all, of the cost of the GST in the form of increased fees. However, there are a number of
factorsthat will limit the capacity of law firmsto pass on the impact of the GST to
purchasers of legal services. These relate to fixed fee structure and fixed price contracts.
Lega practitioners undertake work for legal aid commissions, courts and other clients
where fees are fixed by regulation, determination and agreement. Unless governments,
courts and tribunals can be persuaded to accept charging of GST on top of fixed fee
formulas, legal practitioners will be disadvantaged by having to effectively bear the cost of
the tax from their own incomes.
Where fees are regulated by governments, courts and tribunals, specific action will be
necessary to increase fees to ensure that legal practitioners do not carry the burden of the
GST and that the incidence of thetax is passed on to the user. [10]
15.38 The Council also noted that unless the GST collected on legal services can be fully
passed through in increased fees, the tax will effectively reduce the incomes of owners and
staff of law firms. In this respect, the GST will amount to an additional income tax.
15.39 Some law firmsrely for asignificant amount of work on fixed price contracts with
certain “threshold” limits. For example, government contractsin NSW have athreshold of
$50,000 before public advertisement is required. Unless purchasers are prepared to increase
base contract prices, law firmswill be disadvantaged as aresult of :

¢ Reduced returns — having to pay the GST which was not previously payable

e Additional work to win tendersin a more competitive environment if thresholds are

not increased.
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15.40 The Council recommends that government departments and agencies will need to
examine and increase contract thresholds to reflect the impact of the GST on the cost of
professional services, or specify the threshold exclusive of GST.
15.41 The Council is also concerned that the ACCC and other price surveillance authorities
may not be comfortable with the price of goods and servicesincreasing by afull 10 per cent
on top of current prices —due to their lack of understanding of the cost structure of legal
(and other) professional service practices. It recommends that consideration should be
given to explicitly recognising the GST as an addition to the price of services rather than a
deduction from it.
15.42 Freehill Hollingdale & Page noted an instance whereby an offer was made by athird
party purchaser, but is only able to be accepted by the vendor during the period 1 January
2002 to 30 September 2002. The terms of the offer for sale of the property were agreed at
the time of the offer and no variation is possible without the express consent of the offeror.
In particular, the offer price is fixed and does not include any taxes which may be payable.
In the event that Freehill's client does not accept the offer during the agreed period, the
client is bound to enter into along-term lease of the property with the offeror, the terms of
which have already been agreed and which are particularly unfavourable to the client. That
IS, there is a deliberate commercial bias towards Freehill's client accepting the offer to sell.
15.43 Freehill submits that the Transition Bill will not apply in these circumstances as there
isonly an offer, rather than awritten contract, in existence prior to 1 July 2000. Therefore,
in accordance with the Main Bill, if the offer is accepted and the sale of the property takes
place, the vendor ( client) will be required to remit GST of one eleventh of the
consideration received, ie in the order of $9 million.
15.44 Freehill notes that thisis aresult that was not intended by the parties at the time they
entered the arrangement. GST was not publicly contemplated by the Government at that
time. Asthe Draft GST legidation currently stands, the client would not be able to pass the
GST liability on to the purchaser, thereby resulting in a reduced sales proceeds to the client
of amost $9 million.
15.45 Freehill submits that greater flexibility is needed in the transitional provisions for
GST to remove unintended consequences such as those outlined above, and request the
Committee to revisit the transitional provisions for GST and give serious consideration to
recommending amendments to these provisions.
Senator Peter Cook
Chairman

END QUOTE

Again;

QUOTE
Senator Gibson - Inthe Ageon 11 February your Mr Rick Matthews is quoted with regard
to compliance costs. He said that the tax office expects it will cost 0.88 per cent of revenue,
about $300 million, to collect the GST.

END QUOTE

One now hasto ask if the untrained defacto tax collector s were part of the estimate or not? Did
the Commissioner of Taxation deliberately conceal from the Parliament the real cost if the ATO
itself had to pursue GST, keep records of every person forced to pay GST and any system that
would allow the ATO to track back each and every GST payment made, etc?

i for one do not accept that anyone can represent the Federal Government. If they are not
employed as tax collectors by the Commonwealth then they have no taxation collecting powers
and neither are subjected to confidentiality provisions and as such it is highly inappropriate that
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then those people are used for de facto tax collection. Being it the banks or others, they have no
business to be de facto tax collectors

Itistotally absurd that some how some “alien” could be ade facto tax collector.
Excuse me “alien” defacto tax collectors?

WEell, any business proprietor who is an “ alien” somehow can now be working as a de facto tax
collector even so not entitled to be employed ads areal tax collector.

An “alien” who would not have any legal rights as to franchise, etc, can however have the right
to dictate Australians what tax they shall pay, regardless this “alien” hasn’t got a clue how the
taxation legislation applies!

As shown above with Mr Brett Archer M.B.B.S. F.R.A.C.S. his staff member overcharged on
GST, despite of my protest then to do so, and as such | was forced to pursue thisin writing.

To methisis atotal absurdity where a complains as to an overcharge is not at all involving the
ATO, a authority that deals specifically with taxation matters, but | had to unsuccessfully deal

with an untrained de facto taxation collector and then finding no resolve had to pursue the
matter further.

What a total absurdity we have where the Commissioner of taxation has not got a clue
what taxes| have paid and if they werein fact actually collected by the ATO.

After all, where | was charged GST over GST exempt services and in the end the overpayment
will not show up in the taxation records because the $3000.00 charge will have a breakdown as
to what was to be charged on GST. Hence, in the end the business owner (in this case Mr_Brett
Archer M.B.B.S. F.R.A.C.S.) has an extra earning not taxable as it is received GST but not
payableto the ATO.

Now it seems to me that before the ATO seeks to make an issue as to what taxes | paid or didn’t
pay it better get a hold on itself and organise how it enforces taxation legislation that is
constitutionally permissible and it refunds al monies paid on taxes that were unlawfully
collected from me.

It is not my concern if some business owner acted unlawfully in charging or overcharging GST,
aswherethe ATO enlist untrained de facto tax collectors then it is accountable for this.

Lets have alook at the meaning of indirect v direct;
QUOTE

Ruddock v Vadarlis (includes corrigendum dated 20 September
2001) [2001] FCA 1329 (18 September 2001)

Last Updated: 21 September 2001

FEDERAL COURT OF AUSTRALIA
Ruddock v Vadarlis[2001] FCA 1329

THE HONOURABLE PHILIP RUDDOCK MP, MINISTER FOR IMMIGRATION
AND MULTICULTURAL AFFAIRS, THE COMMONWEALTH OF AUSTRALIA
AND WILLIAM JOHN FARMER v ERIC VADARLIS, HUMAN RIGHTSAND
EQUAL OPPORTUNITY COMMISSION AND AMNESTY INTERNATIONAL
LIMITED

V 1007 OF 21001
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END QUOTE

QUOTE

In Laker Airways Ltd v Department of Trade [1977] 1 QB 643, the House of Lords held
that there was no residual prerogative right to withdraw the designation of an airline,
Skytrain, under an international airline treaty between England and the United States (the
Bermuda Agreement), where the airline had been duly licensed under a domestic statute
regulating civil aviation. On the question of construing the scope of the domestic statute,
Roskill LI said (at 722):

"I do not think that the Attorney-General's argument that the prerogative
power and the power under municipal law can march side by side, each
operating initsown field, isright. The two powers are inextricably
interwoven. Where aright to fly is granted by the Authority under the statute
by the grant of an air transport licence which has not been lawfully revoked
and cannot be lawfully revoked in the manner thus far contemplated by the
Secretary of State, | do not see why we should hold that Parliament in 1971
must be taken to have intended that a prerogative power to achieve what is
in effect the same result as lawful revocation would achieve, should have
survived the passing of the statute unfettered so as to enable the Crown to
achieve by what | have called the back door that which cannot lawfully be
achieve by entry through the front. | think Parliament must be taken to have
intended to fetter the prerogative of the Crown in this relevant respect.”

Lord Denning MR said (at 706-707):

"Seeing then that ... statutory means were available for stopping Skytrain if
there was a proper case for it, the question is whether the Secretary of Sate
can stop it by other means. Can he do it by withdrawing the designation?
Can he do indirectly what he cannot do directly? Can he displace the statute
by invoking a prerogative? If he could do this, it would mean that, by a side
wind, Laker Airways Ltd would be deprived of the protection which the
statute affords them ... [ T]he Secretary of State was mistaken in thinking
that he could do it."

See dso Lawton LJ (at 728) and Mocatta J at first instance (at 678) to the
same effect.

36 In Hunkin v Sebert (1934) 51 CLR 538, the Commonwealth suspended an employee
without pay, prior to dismissing him. It was conceded that the employee was not suspended
under or in accordance with the disciplinary procedures (including suspension) provided for
under the Public Service Act 1916 (Cth). The Commonwealth argued that, as another
section of the Public Service Act reserved the Crown's common law power to dismiss a
public servant, and the right of suspension was an incident of that power, there existed
outside the statute, alternative common law mode of dealing with the employee. The Court
ruled that the express power of suspension "necessarily regulates and controls any
prerogative power of the Crown to suspend” (Starke J at 544). Rich, Dixon and McTiernan
JJ said (at 542) that "such provisions must be interpreted as restricting the common law
right of the Crown to exercise asimilar power by other means and in other circumstances.”

37 These cases show that, where the prerogative is relied on as an alternative source of
power to action under a statute, the prerogative will be held to be displaced when the statute
covers the subject matter: See further John Goldring "The Impact of Statutes on the Royal
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Prerogative; Australasian Attitudes as to the Rule in Attorney-General v De Keyser's Royal
Hotel Ltd" (1974) 48 Australian Law Journal 434.

END QUOTE

Therefore, if the ATO cannot collect GST as to exempt goods and services then it neither can
somehow circumvent this by using “aliens’ or others as de facto tax collectorsin an indirect
manner what cannot be permitted in a direct manner. And this is besides the fact that the
GOODSAND SERVICES TAX isunconstitutional.

The ATO and not some de facto tax collector ultimately is accountable that any (valid) taxation
legislation is appropriately administered. Yet, | find that not even confidentiality is provided for
where even “aiens’ can know how much taxation | am paying at certain times, and they even
can fail to pay it on to the ATO and the ATO would not know the better of it.

As a taxpayers | am entitled to ask for accountability and as set out above and so in previous
correspondence there appears to no accountability and by your own admission there appear to be
no records by the ATO asto what GST | have been paying over all those years.

As such, the ATO would neither know how much GST | was forced to pay to business
actually was paid into the ATO and how much was fraudulently charged but withheld from
the ATO!

Fancy this, that an “alien” who might be unlawfully working in the Commonwealth of Australia
and not subjected to any secrecy provisions nevertheless can have access to my personal details
how much tax | have to pay in certain instances, being it GST or otherwise, and this by operating
as some de facto tax collector.

i?est assure that my correspondences are being published on the Internet and el sewhere!

Awaiting your response Mr. G. H. Schorel-Hlavka

END QUOTE
QUOTE
WITHOUT PREJUDICE
Australian Taxation Office 8-04-2008
C/o James O’ Halloran, Deputy Commissioner of Taxation
Fax 1800 060 063

Re; your correspondence 19-10-2007 TPALS/PAR
Ref number 5843700 TDM S 5935297
ANDTOWHOM IT MAY CONCERN

COMPLAINT
Sir,
thank you for your 26 March 2008 correspondence, and | wish to point out certain matters.

As to bogus emails, albeit they show the official logo of the Australian Taxation Office | only
reproduced them (with hesitation) so as to be able to forward them to you while the originas
received are held on the internet. | did so that in case the ATO does desire to have the original
forwarded by email to it, as to perhaps trace the sender of the emails which could be possible by
the electronic fingerprints associated with emails. Indeed, in the past | did so myself warning
companies not to use my email address where | discovered scam emails having been forwarded
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using my email address, and | have noticed that those businesses then stopped using my email
address. Therefore, and in particular concerned the harm that can flow to so manny7 who may
assume that it is an email from the ATO | hold the ATO hasaDUTY OPFE CARE to ensure that
any such scheme operation is acted against forthwith. Because the ATO website failed to show
any email reporting address to notify about scams, something | view is a considerable failure by
the ATO, it means that a scam can be going on and on before finally the ATO may become
aware of it. Hence | view that the ATO on its website should in a prominent manner provide for
anyone to click onto a reporting email address and/or to be provided with a “REPORT
SCAM/SPAM” email address as to enable the ATO to be immediately being notified and it then
can without delay trace the senders to ensure appropriate action is taken..

| thank you for your courtesy to warn me about the dangers of the scam email, which | kept in
mind.

i noted in your correspondence that you stated;
QUOTE 26-3-2008 CORRESPONDENCE
Y ou have again pointed out that the GST legidation is, in your view unconstitutional and therefore ultra vires.

You also assert that the legislation is “ultra vires from the time it was enacted once | made my constitutional
objections known”.

Chief Justice Latham’s comments on the effect of invalid statutes, in South Australia v Commonwealth

[1942] HCA 14; (1942) 65 CLR 373, are worth quoting in full. He said (at CLR p 408);
“common expressions, such as: “The courts have declared a statute invalid,” sometimes lead to
misunderstanding. A pretended law made in excess of power is not and never has been a law at all.
Anybody in the country is entitled to disregard it. Naturally he feel safer if he has a decision of a court
in his favour-but such a decision is not an element which produces invalidity in any law. The law is not
valid until a court pronounces against it-and thereafter invalid. If it is beyond power it is invalid ab
initio.”

You are entitled to maintai n your view that the GST legidation isinvalid ab initio and your view is entitled to
respect. The Tax Office, however, maintains the opposite view. Further more, as an organ of the
Administration we are especialy not in the position such that we are “entitled to disregard” the GST
legislation, particularly as to this time we do not have any court decision to vindicate such a position.

I must therefore advise you that the Tax Office will not be changing its view in response to your
representations. Furthermore, as have previoudly told you, we are not able to refund to you any of the GST
that has been included in the price of products and services paid for by you.

It would therefore seem that the only course of action available to you would be to take lega action, but it
would be entirely inappropriate for me to provide you with specific advice asto how you might proceed.

However | should point out to you that if you were to embark on legal action on the basis that the GST
legidation is not constitutionally valid, you should expect that your claims would be vigorously resisted.

END QUOTE 26-3-2008 CORRESPONDENCE

It must be clear that only the ATO as the organ of administration can administer taxation
legislation against a citizen. The moment this is abandoned to give the rights over to individuals,
such as shop keepers who may or may not be aliens, then the Federal Government has aborted its
own constitutional powers. As the High Court of Australiais on record that where a Municipal
Council failed to comply with its own by-laws in regard of an application for a building permit it
by this abandoned its rights and the by-law no longer could be enforced against the applicant.
The applicant was entitled having made an application to have the application appropriately
determined, regardless what the final decision would be, however where the council refused to
deal with the application altogether then it no longer can enforce this by-law it abandoned itself.
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The ATO therefore cannot enforce GST legidlation where it now has admitted that it does not
control the GST as it cannot refund GST charged in excess or otherwise. Clearly this is an
admission by the ATO it does not at al appropriately administrate the GST, which is a taxation
for which only the Commonwealth purportedly has legisative powers.

If the ATO administer GST legidlation against anyone, being it businesses or otherwise, then it
must ensure it has appropriate records to enable arefund to be made where duly so claimed.

;I'he statement of Latham CJ was also referred to in HCA 27 of 1999 Wakim to which | referred
to previoudy, as well as the Authority quoted again below;

QUOTE

The following applies as much to Federal laws of the Commonwealth of Australiaasit doesto

federal lawsin the USA; http://familyguardian.tax-

tacti cs.com/Subjects/L awAndGovt/Chal | Jurisdiction/AuthoritiesArticle/AuthOnJurisdiction.htm
37 Am Jur 2d at section 8 states, in part: "Fraud vitiates every transaction and all contracts. Indeed, the

principle is often stated, in broad and sweeping language, that fraud destroys the validity of everything into
which it enters, and that it vitiates the most solemn contracts, documents, and even judgments.”

And
The general misconception isthat any statute passed by legislators bearing the appearance of law constitutes
the law of the land. The U.S. Consgtitution is the supreme law of the land, and any statute, to be valid, must be
in agreement. It isimpossible for both the Constitution and a law violating it to be valid; one must prevail.
Thisis succinctly stated as follows:
The general ruleisthat an unconstitutional statute, though having the form and name of law, isin
reality no law, but is wholly void, and ineffective for any purpose; since unconstitutionality dates from
the time of its enactment, and not merely from the date of the decision so branding it. An
unconstitutional law, in legal contemplation, is asinoperative asif it had never been passed. Such a
statute leaves the question that it purports to settle just as it would be had the statute not been enacted.
Since an unconstitutional law isvoid, the general principles follow that it imposes no duties, confers no
rights, creates no office, bestows no power or authority on anyone, affords no protection, and justifies
no acts performed under it. . .
A void act cannot be legally consistent with avalid one. An unconstitutional law cannot operate to supersede
any existing valid law. Indeed, insofar as a statute runs counter to the fundamental law of the land, itis
superseded thereby.
No oneisbound to obey an unconstitutional law and no courts are bound to enforceit.
Sxteenth American Jurisprudence
Second Edition, 1998 version, Section 203 (formerly Section 256)
END QUOTE

Where then | have opposed the application of the GST legislation upon constitutional grounds,
despite the O’ Meara decision you referred to, and you have acknowledged my objection having
been noted then the ATO as an organ of the Administration can no longer in any way allow the
GST legidlation to be applied, not just against my person but against any other person (natural or
otherwise).

For al purposes and intent the GST legislation isWITHOUT LEGAL FORCE and remains to be
so0. The ATO can therefore not pursue that somehow | have to litigate, as| do not need to do such
athing. As acitizen | made my objection known and that is the end of the matter in that regard,
as the GST legidation for al purposes and intent is ULTRA VIRES and will remain to be so
unless and until, if ever at all, acourt could pronounce a decision to overrule my objection.

Lets give asimplified example.

If a police officer comes to your residence and wants to enter your property and you refuses to
allow this police officer to do so then unless the police officer first obtains a WARRANT to
allow him to enter your property his conduct to nevertheless persist in entering your property
despite your objection will be unlawful. It is not that somehow you first have to go to Court to
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get an order against the police officer not to trespass, as the moment you make your objection
known then that is sufficient.

I have likewise indicated to the ATO not to trespass upon my rights with causing me to be
charged GST , and so at times also in additional wrong manner, and as such the ATO cannot
argue that merely because it is an organ of the Administration it can nevertheless trespass upon
my rights and charge directly and/or indirectly GST unless | obtain some court order asit is not
for me to do so. | made my objections known and the ATO seeking to trespass upon my rights
therefore has the onus to prove having such a right, failing to do so it must refund all
unconstitutionally collected monies.

QUOTE
A pretended law made in excess of power is not and never has been alaw at all. Anybody
in the country is entitled to disregard it.

END QUOTE

The statement of Latham CJ would make no sense at all if His Honour had intended that the
“victim” of the unlawful conduct first were to obtain a court order in its favour. As His Honour
made clear, as so have numerous other Authorities, the law pretended law is no law at all!

Hence, the ATO has no legidation to apply as it has no powers to place itself above the
constitution! It cannot administer a non-existing law which is a purported law only!

Therefore, where the legidation is ab initio from onset then the ATO having in some form or
another allowed individual s/businesses to administer the pretended GST legislation then must be
deemed accountable to refund all and any GST | was charged. It is not relevant to me if the ATO
did or didn’t keep records as that is an internal matter that is beyond my control. The onus is
upon the ATO to prove what amount of GST it directly/indirectly had caused me to pay over the
years and failing it having any records in that regard, it has admitted not to have records, then the
onusis upon the ATO to provide me with such offer of settlement that | may deem acceptable.

It is neither relevant to me if any GST | was charged by any individual/business was or was not
passed on to the ATO as after al it was the ATO who alowed this kind of absurd system to
operate and as such must be held accountable for its own total mismanagement in that regard.

Where legidation isinvalid “ab initio” then it does not and never can somehow still allow for an
organ of the Administration to nevertheless persist in enforcement of this purported legislation!
Indeed to persist in doing so may make those persisting in this conduct liable to various criminal
offences!
In my view, neither the ATO (Australian Taxation Office) and/or any other organ of the
Administration should have to litigate in extensive manner about the validity or otherwise of
legidation, rather that there should be a special office, such as the OFFICE OF THE
GUARDIAN, a constitutional council, that advises the Government, the People, the parliament
and the Courts, asto what is constitutionally permissible and what it not. Only then the ATO and
for this any other organ of Administration could resort to advice irrespective of what political
party isin power, and | have no hesitation to state unlikely would the purported GST ever then
have come into legidation!
On the one hand, the ATO pursues individuals/businesses to keep records and to make
declarations as to taxation paid, etc, while on the other hand the ATO itself has no proper records
to verify this at all. One would have taken that the ATO at the very least has reliable records it
can delve into to check if certain taxes or purported taxes were received by it, however, it is clear
that the ATO despite receiving billions in dollars of purported GST (taxes) has absolutely no
proper records as to ultimately who paid them. Yet, when | go to some businesses | am provided
with a statement stating how much GST was paid by me while other businesses do not disclose
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this at all. Meaning that the failure of appropriate recording by the ATO and having this also
enforced by individuals/businesses, many millions of dollars individuals/businesses are
collecting as to purported GST never makes it way to the ATO itself and so neither to
Consolidated Revenue. Clearly the onus rest with the ATO to have ensured that there is a proper
record keeping, and where the Senate Committee specifically request for details as to cost of
administration of the (purported) GST legislation then the cost factor should have included all
cost. As such the ATO may have deceived the Senate Committee if it didn’t include al relevant
direct and/or indirect cost! It also means that the ATO cannot now complain about the additional
cost that may eventuate from keeping appropriate records as after all that is a problem the ATO
ought to have addressed when requested for answers during the Senate Committee inquiry.

More over, the ATO unlikely also will have precise records of any other taxes it may raise, such
as debit taxes of bank account. Meaning that the administration of the ATO is perhaps anything
but administration but some gobblygook kind of conduct of “I am alright” conduct.

QUOTE
Furthermore, as have previously told you, we are not able to refund to you any of the GST
that has been included in the price of products and services paid for by you.

END QUOTE

The wording “we are not able to refund” may perhaps be better stated as to “we are not willing to
refund”, this as the ATO is bound to refund any moneys it unconstitutionally collected. The
Framers of the Constitution made this clear.

Now lets see, there was this newspaper article on 7-4-2008 that the ATO is pursuing criminals
for a75 million dollar tax bill asaway to combat crime, at least that was the gist of the article.

As my past correspondence indicated the Framers of the Constitution made clear that legislation
may be valid for one purpose but not for another purpose. If therefore the ATO is using taxation
provisions to stop criminal gangs operating and/or to conduct business then its purposes is
beyond its powers as it is to administrate taxation laws (that are constitutionally valid) and not to
go after alleged gangsters to get them being prevented from operating. The ATO principle
concern is to collect taxes from whatever source, regardless if they are from legal or illegal
business practices. It is for this aso that the aim is to keep taxation records confidential so that
those persons who commit crimes still make appropriate taxation payments and not hide this for
fear that they be reported then about their crimes to the police.

For argument sake if | were to be a crime boss | would need the making of a financial return to
be lodged with the ATO like a hole in the head, as the ATO rather then being concerned with
collecting taxes would be using it for ulterior purposes. It doesn't matter if the parliament did
authorise it or not, what is relevant is that the ATO must make up its mind and if its conduct isto
pursue crime rather then to collect taxes then it must face the consequences that
individual s/businesses who otherwise would declare their income may be prevented from doing
so appropriately because the ATO is abusing/misusing the information for non taxation purposes.
Considering also that the ATO has aready admitted it has no proper records as to GST monies
collected as to by whom it was actually paid, the ATO may undermine its own enforcement
capacity as to collecting taxes. Its refusal to refund unconstitutionally collected GST underlines
that the ATO has therefore placed itself above the law.

If I were alawyer acting for criminals | would have, so to say, afield day with thisin court!

Admittedly the Courts tend to make orders against most individual ’businesses when ever the

ATO litigate but that is perhaps more likely due to a habit then proper administration of justice.

The John Murray Abbott case was a clear example where the High Court of Australia ruled

against Mr Abbott, only then for Mr. Abbott to be provided with a refund because after all it was
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found he never owned any debts to the Commonwealth. So much for the credibility of the High
Court of Australiawhere it make aruling of a debt existing where none actually ever existed and
so admitted by the Crown afterwards!

The ATO ought to revise its mentality that it can do as it like and get away with it because
ultimately there is going to be trouble. After al, as with my decision to refuse to vote in federal
elections, despite being a candidate, resulted that after a 5-year legal battle | succeeded on al
constitutional and other legal grounds UNCHALLENGED because while the High Court of
Australiain the past may have made certain rulingsit never did consider the details | presented in
my successful cases! Sure, the Australian Electoral Commission still persist in fining people for
“FAILING TO VOTE” regardless that it was totally defeated by me on 19 July 2006 but that is
the habit of organs of the Administration that when a judgment is against them they tend far to
often to circumvent or ignore this ruling whereas if it is in their favour you bet your bottom
dollar they will, so to say, haunt anyone into their grave.

In view of the refusal of the ATO to refuse to refund all unconstitutionally collected GST to me |
hold | am entitled to have the applicable interest rates applied for any monies refused to be
refunded, as to compensate for the loss of value of the moniesin view of inflation, etc and you
can take notice of this aso.

The ATO by having administrated the purported GST legislation in the manner it did by this has
trespassed upon my rights to allocate my monies as | desired because it alowed
individual /businesses to charge me whatever GST compOonent they desired without any due
and proper record keeping how much | was charged and how much of this monies was actually
paid to the ATO to end up in Consolidated Revenue. There is no system where the ATO can
collect purported taxes but cannot refund any invalidly/unlawful collected taxes. The power to
collect must include the powers to refund! Hence, | do not accept that the ATO cannot refund
any unconstitutionally collected GST to me!

QUOTE
However | should point out to you that if you were to embark on legal action on the basis that the GST
legiglation is not constitutionally valid, you should expect that your claims would be vigorously resisted.
END QUOTE

| do not need to institute legal proceedings as the onus is upon the ATO to refund monies to me
and for aslong asit failsto do so appropriate interest and other charges are applicable.

The ATO cannot expect me to provide tax returns whereit is unable to provide itself information
that are relevant to it. Taxes paid, being it (unconstitutional) GST, bank fees, etc, all are taxes
and | am entitled to take it that in due administration of taxation the ATO of anyone would keep
appropriate taxation records. Unconstitutional GST monies are not “taxes’ per se because they
were not collected as valid taxation and therefore makes it even more complicated to me to
differentiate between taxes and purported taxes where the ATO insist it being taxes regardless it
being well aware and having acknowledged as to that | hold the GST legidation is ULTRA
VIRES ab initio.

Over the decades many a barrister made clear | would be the losing party but then for them to
discover that the courts time and again ruled in my favour. Like on 19 July 2006. The problem
with lawyers is, so to say, that often they are unable to think outside the square. It is their fall
down in litigation when they are confronted with a person who like myself, so to say, has done
his homework. For example | read today a 2003 “Crime and Candidacy” statement of aDr. lan
Holland of the Federal Governments information service, Politics and Public Administration
Group, about Section 44 of the Constitution, and while the statement “appeared” to be well
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researched and set out, in reality | would give it a 2 out of 10, as the entire argument was in my
view constitutionally floored, in various ways.

My (48-year old) step-daughter made known in the past that when she obtained her various law
degrees she was limited to how to approach legal issues as certain concepts were dictated (at the
law faculty) and one ssimply could not act outside of it. She made known that when | provided
her with certain set out about certain litigation, it resulted precisely in litigation as | had set out.
Perhaps you may seek to consider matter from my point of view and then seek to understand
what | am pursuing and you may perhaps then realise that as like the AEC matters can escalate
and what will be ultimately the harm flowing from it when a court yet again were to make a
ruling in my favour? All | seek is a refund of monies unconstitutionally directly/indirectly
claimed from me and surely this ought to be deemed a reasonable reguest that should be
responded upon positively?

Awaiting your response,  G. H. SCHOREL -HLAVKA
END QUOTE

QUOTE
From: "G. H. SCHOREL -HLAVKA" <schorel-hlavka@schorel -hlavka.com>
To: "csgroup” <csgroup@iprimus.com.au>
CC: inspector_rikati @yahoo.com.au, aleequeensland@hotmail.com
Date: Wed, 11 Jul 2007 15:23:14 +0000 Subject: Re: Isthe GST cast in stone?

As a "CONSTITUTIONALIST" I for one do not accept the validity of the GST.

Anyone who can check the Constitution may discover Section 123 requires a State
referendum to approve a State to handover legislative powers to the Commonwealth
by reference of powers. the states giving up certain taxing powers in return of the GST
was unconstitutional.

Why not check out my blog

webS|te hﬂp.lﬂmm&&ghgrﬁj_hmmmm forfurther |nformat|on?
such as the unconstitutional SHOCK & AWE against the Aboriginals?

Gerrit (Gary)
END QUOTE

Hansard 14-4-1897 Constitution Convention Debates
QUOTE

Sub-section 2.

Mr. GLYNN: | would again draw the attention of the Committee to what, | submit, isa
difference between "laws" and "Acts." Thisword "law" is more abstract and may be
applicableto asingle section in an Act, and if that is so it is very material whether we leave
theword "law," because the single section may deal only with the imposition of taxation,
but the restriction on the power of amendment may be applicable to other sectionsin the
same Act which do not deal with taxation only. | merely mention the point because |
should like it cleared up by hon. members.

Mr. BARTON: Do | understand the hon. member to refer to the use of the words
"proposed laws'? If so, "proposed laws," | may say, is an expression used in other partsin
regard to "Bills," while "laws" covers the expression "Acts." If the hon. member will refer
to the Bill he will find that the words "proposed laws' relate to Bills. With regard to
"Billg" the provisions of the sections will be |eft to be carried out by the House, that is, by
the President or Speaker. So far asthe expression " laws' or " Acts" is concerned, that

dealswith the law when it is passed. and such an expression to my mind clearly means
that even after that which is a Bill has becomelaw. if it dealswith anything morethan
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the imposition of taxation, it will be unconstitutional, and the Federal High Court can
decidethat it isunconstitutional and void; so when an Act affecting to deal with more
than taxation, and vet isa Tax Bill, happensto be carried through both Houses and

assented to in contravention of thisprovision, that would be an unconstitutional and
thereforeavoid Act. I think that that is the point upon which my hon. friend wished for

information.

Mr. GLYNN: What | was pointing out was that it may be suggested that the word "law"
might mean a section or awhole Act. If it be contended that it means a section it might be
guite competent under this clause 53 to point to other sectionsin one Bill, others not
dealing with taxation only, but dealing with other and general matters. | raise the point
because it seems to my mind that the sub-section opens the way to a difficulty in the way
of limiting the power of the Senate through sending up mixed Bills such as one dealing
with appropriations and general matters.

Mr. BARTON: Of coursein one sense every clausein an Act isalaw, becauseitisa
distinct enactment; and if the hon. member will refer to the Statute Book in referenceto old
Acts he will find each clause beginning with "and be it further enacted,” and every clauseis
therefore an enactment, and in that caseit isalaw. Inthis case, however, the meaning is
clear. Itisthis: that the Bill, afterwards becoming alaw imposing [start page 576] taxation,
shall deal with the imposition of taxation only; that means, of course, shall contain such
provisions as are necessary for carrying the taxation into effect. Y ou cannot pass a taxation
law by simply enacting that there shall be laid on certain property, or on certain subjects of
importation, aduty. Y ou will have to passinto law other enactmentsto carry that into
effect. These are clauses dealing with taxation only, because they are the necessary
machinery clauses for carrying the object of the Bill into effect. To that extent alaw having
been a Bill which dealt with taxation only, so long as it has clauses dealing with that
subject only, would all be constitutional under this section. That isto say, where there were
clausesin the Bill which did not themselves impose the tax, but provided for what was
necessary or incidental to the carrying into effect of the tax law, they would be proper parts
of the Bill, and therefore could not beruled to be unconstitutional as being outside its
scope.

Mr. KINGSTON: | do not know whether | quite understand the effect of these sections.
Do | understand Mr. Barton rightly as saying that the effect of it will be, if we passthe
clause in this shgpe, that if the law should be assented to by the two Houses, and receive
also the Queen's assent. and if it deals with the imposition of taxation and some other
matters, that that |aw would be unconstitutional, and liable to be set aside by the High
Court?If that isso | think we are going agreat deal too far. | think these provisions are
chiefly intended for the regulation of business between the two Houses, and the
maintenance of the rights of each. If an infringement of these provisions, however
concurred in, takes place, and notwithstanding the infringement in question, both Houses
assent to the proposed measure, yet it isin afterwardsto be held invalid. | am inclined to
think it is too serious a consequence, and | ask Mr. Barton to say precisely what isthe
intention of the Drafting Committee on the subject. | ask him also to consider the point
whether it would not be sufficient to leave it as a matter between the two Houses without
going to the extent of passing the Bill in such a shape that any relaxation of any of these
provisions, however unimportant, and concurred in by both Chambers, would invalidate an
Act of Parliament.

Mr. BARTON: My own opinion is distinctly that in the form in which this and the
preceding sub-section, and probably the fourth sub-section, stand, they involve that
protection which must be given under a Federal Commonwealth by leaving to the supreme
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arbiter of the Commonwealth-that isto say, to the High Court-the determination whether
substantial infractions of constitutional law have taken place. To put it in another way: 1
the hon. member will compare this with the 52nd clause, that the hon. member will see
deals with "proposed laws," and not with "enacted laws." " L aws' means" enacted
laws." " Proposed” lawsareto originate in the House of Representatives. It isnot
intended, as of course he sees from the form of the section, that the High Court of the
Commonwealth should have under review such a question as whether aBill originated in
one House or another if passed into law. That is a question for the Houses to settle between

themselves. But the question whether a law on the face of it exceedsthe constitutional

power asdealing with morethan theimposition of taxation, dealing with morethan
the laying on of a tax and the machinery necessary for it, or whether it deals with two

subj ects of taxation at once, unlessit isa Customs law, that question, and also the
question whether the annual Appropriation Act dealswith morethan theordinary

annual services of the year, seem to meto be deeply rooted in the Constitution, and

depend not merely upon the questions of relations of the Housesinter se, but on much
lar ger consider ations. For that reason, the word used has been "laws," so that the Federal

High Court may deal with them, and if they [start page 577] infringe those principles,
declare them unconstitutional. But where the words "Proposed laws" have been used, those
sections deal with the position which would arise where, as between the two Houses, a
House as a matter of procedure originated, or otherwise dealt with, or amended a bill which
by this Constitution it is desired that that House should not originate or amend. These are
guestions that must be settled between the Houses, because no court in the world has ever
yet dealt with the question whether, as between the two Houses in their own relations, one
or other House has exceeded its powersin originating or amending Bills. Butitisa
safeguard-an integral part of a Federal Constitution-that, if we once say that alaw shall not
deal with more than one subject of taxation-unlessit is a Customs law-or that it shall in no
way deal with anything more than the imposition of taxation and the necessary machinery,
then that is a question which relates to the whole basic principle of Federation whether that
law shall be deemed to be constitutional, even if passed.

Mr.1SAACS: Would you consider the repeal of an Act to be imposing taxation?

Mr. BARTON: The repea of a Taxation Act could not be for the imposition of taxation.
Mr.1SAACS: | should think it would not be.

Mr. BARTON: Unlessit was accompanied with aternative provisions for taxation.

Sir GEORGE TURNER: Hear, hear.

Mr.1SAACS: Suppose you repeal one land tax and put on another, are you clear that
that is not dealing with the imposition of taxation?

Mr. BARTON: If you place in any subsequent Act of Parliament provisions which are
irreconcilably at variance with the provisions of aprior Taxation Act, there will be an
implied repeal. If this be so, then it is no violation of the provisions of the Constitution if
you turn an implied repeal into an express repeal. If there is areplacement of prior taxation
by alater taxation Act, the mere addition of arepealing clause would certainly not be an
infringement of constitutional provisions. What can be done by implication can always be
done by express statement. This set of sections has for its object the same object as had
those of 1891. A law is unconstitutional if it deals, asa Tax Bill, with more than one
subject of taxation unlessit is a Customs Bill, or with any question except the imposition
of taxation and the necessary machinery therefor. In either of these two cases, at any rate,
the Supreme Court could declare that law to be unconstitutional. That is the protection
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which afederal system gives, and, although it may be said to be placing the Supreme Court
above the Parliament, it is nothing of the kind. It results necessarily from the appointment
of an arbiter, who should decide what the Constitution is.

Mr. REID: The remarks of my hon. friend Mr. Barton raise very serious considerations.
L et us suppose that a policy of taxation-we will say a Customs tariff-is passed by both
Houses. Let us suppose that both Houses are emphatically in favor of it, and there is some
provision in that long Bill-one short clause-which may raise a point of law; then any person
affected by that taxation in some insignificant way might upset the whole tariff and throw
an entire community into the greatest state of uncertainty. We do not wish anything of that
kind. | look upon these provisions, not as inserted for the protection of the taxpayers, but as
provisions inserted to define the relations between the two Houses, and it is a matter
entirely between the two Houses. If, for instance, the Senate by an oversight or by
agreement chooses to pass a Bill which isnot in strict accordance with these provisions that
ought to be a matter entirely between the two Houses. It is not likely that the Senate would
allow anything of the kind to happen, and | [start page 578] have avery strong opinion that
if aBill contained say aland tax and also the machinery necessary for collecting that tax it
would be aclear violation of this provision.

Mr. BARTON: Oh, no.

Mr. REID: | ventureto say so, because | remember the way in which these taxes are
imposed in the mother-country and in most of the colonies. Thetax is put in one short Bill
and the machinery clauses in another Bill.

Mr. BARTON: Not because of provisions of this sort.

Mr. REID: No, because they do not exist, of course, but for another good reason,
namely, that whilst under our Constitutions the Upper House is not allowed freedom in
modifying taxes it should be alowed the most perfect freedom in dealing with the
machinery necessary for collecting those taxes. If the two were put together the Upper
House would be very much embarrassed in exercising a discretion upon the machinery
clauses. | think thisis so serious a matter in the light put on it by Mr. Barton that we ought
to copy the term in the margin of the clause. | propose therefore:

That in sub-section 2 the words "laws imposing taxation™ shall be omitted with aview of
inserting the words "Tax Bills."

| think that would be infinitely better. It would be far better that any Acts of the
Federation should not be open to review in the law courts upon a mere matter of procedure,
because the essence of authority to impose atax on a subject is the concurrence of the
Legislature, and if that concurrence is affixed to the tax it would be an absurdity that on
some technical point the whole law should be upset. We do not wish to appeal to our
higher court on matters of this sort. The more Parliament is self-contained the better, and
the more it is the master of its own powers the better. Viewing these clauses as provisions
to safeguard the other branch of Legidature, and with no reference to the ultimate effect of
the laws themselves, | propose the amendment | have submitted. | will follow this
amendment up by proposing asimilar amendment in sub-section 3.

The CHAIRMAN then put the amendment.

Mr. REID: In deference to the suggestion, which | think is a proper one, of Mr. Barton-
that we should follow as much as possible the structure of the Bill-I with the leave of the

Committee, will alter my amendment by
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Putting the word proposed "before "laws’
Leave granted to Mr. Reid to alter his amendment.

Mr. SYMON: There cannot be any doubt that this involves very serious consequences,
and the underlying principle to which we have to get seems to me to be only indicated by
my hon. friend Mr. Reid, rather than agreed upon by him. This amendment is not quite
logical, and will not really accomplish his purpose. Undoubtedly it seems to me that clause
53 isintended to regulate the proceedings between the two Houses, to prescribe the basis
upon which the relative power of the Houses in regard to Money Billsis fixed, and the
exercise of their [imitation and condition. If that is the governing sense of clause 53 and its
various sub-sections, then we do not want an amendment at all. | am not saying that
absolutely or dogmatically, but as indicating the opinion | hold on what Mr. Reid has said,
that the whole purview of clause 53 isto deal with the relations of the two Houses
regarding Money Bills. It was not intended by that section to create conditions which
before a higher court might possibly lead to some Act being declared invalid, whereby
endless confusion would arise throughout the Federal States. If that is the construction of
the clause, and its object is ascertained by reading sub-section 1, does that interpretation
govern the whole of the sub-sections, and would that be simply limiting their effect to the
relation between the two Houses? At the same time, if there is the shadow of a doubt [start
page 579] upon that point, | am sure that the Convention will feel that it ought to be set at
rest. It would never do to have the whole of the finances of the Federal States as well as
their constituent States disturbed by an interpretation which might, if the law had been
passed and brought into operation, be declared invalid after the lapse of time by some
suitor who objected to pay atwo-penny tax. | would point out that by introducing the
words "proposed law," if you do not exactly limit the scope of the whole section you will
not prevent that result, because if the High Court will have jurisdiction under secton 2 to
declare an Act invalid which did not comply with that provision it would equally have the
power to declare an Act invalid if aBill upon which an Act was founded did not comply
with that condition. It occursto me that if you condemn atree because the branches and
fruit are bad, the tree is equally bad if the root failsin its strength. So if your law is bad as
being in conflict with the Constitution, it must be equally bad if the Bill upon which it is
founded violates the Constitution. If we attach a condition to the introduction of a Bill that
is questionable, and open to debate, we would lay the foundation upon something which
might also be bad. What | suggest, in order to overcome the difficulty, which is obvious to
all, isthat we should introduce a general clause providing that non-compliance with any of
the conditions imposed in this section with regard to the introduction of Money Bills
should not invalidate them or lead to their being called into question after they have been
assented to by the Governor. It would be comprehensive and safe, and no doubt would
reach a constitutional point that would satisfy everybody.

Mr. HIGGINS: | may say with regard to the point the Premier of New South Wales has
referred to, that it is the very point to which | referred yesterday in discussing the matter. |
think it isright that "Bills" should be used so long as we are speaking of that which is not
an Act. It isthe proper expression to use when the measure has not been passed by both
Houses. | am not going to go back upon our decision. | understand that the Committee has
resolved that the phrase unheard of hitherto, "proposed laws," is to be adopted. If the
phraseisto be adopted, | think there is a danger of private suitors being able to show in the
court on twopenny-halfpenny litigation that the whole of the Act isvoid. Y esterday it was
auggested by the President that the best course under the circumstances, to avoid all doubt,
was to have a special clause stating that, notwithstanding these provisions, if the Federal
Parliament has once assented to a Bill it isto be regarded as law, even though the exact
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terms of the section have not been complied with. During the debate | have put down these
words, which will answer the purpose if put in after sub-section 4.

Notwithstanding anything contained in the foregoing provisions, any proposed law to
which the Federal Parliament has assented shall be deemed to be valid as alaw.

When | say - the Federal Parliament | am using it strictly with regard to the definition in
clause 1, chapter 1. The Federa Parliament is defined as Her Mg esty and the two Houses,
and | think this will answer the purpose. Of course | have drafted thisin the haste of
debate, but it seemsto answer the purpose to which the President called attention
yesterday, and | will put it as an amendment to clause 4.

Mr.1SAACS: There are two classes of mattersin thisrelation that | think we must have
regard to. The first is this: Wherever the Constitution sets forth a condition of the validity
of alaw, and that condition is intended to protect the people as against the Acts of the
Parliament, there | think the court should be the ultimate tribunal to decide the
constitutionality or otherwise of the enactment; but wherever it isintroduced for the
purpose of merely regulating the procedure between the branches of the Legislature, there |
think, after the two Houses agree to any [start page 580] enactment, that no court should
afterwards question it. This section is intended to protect the Senate as against the House of
Representatives, and | think that we should be careful, while affording the fullest protection
to the Senate, that if the Senate saw it was a case in which public interest or public urgency
demanded that they should not stick too closely to their privileges, that no individual
should be able by litigation to challenge their conjoint and voluntary act. | do think thereis
the strongest danger, and | ventured to draw attention to it yesterday, that the Federal
Treasurer might, after having a Tax Bill passed or an Appropriation Bill, passed by both
Houses willingly and with their eyes open, find himself in this position: that some
individual might challenge the Act through a court of law, which would be compelled to
declareit invalid. The Treasurer might have expended the money, or might be desirous of
obtaining money under the authority of the Act, and the position | have indicated is one we
should not drift into. | think that the general modes of expression used by my friends Mr.
Symon and Mr. Higgins are very good, but | think that the form of the proviso, or rather
another sub-section, should be:

No law shall be deemed to be invalid by reason only of any non-compliance with or
contravention of this sub-section.

Mr. BARTON: That iswhat has been suggested to mein conversation with Mr. Reid.

Mr. REID: Any remarks made on this point may be made in better form if | withdraw
my amendment and move it in the following form:-

Money Bills shall not be liable to be called in question in respect to any breach of the
provisions of this section after the same have become law.

Mr.WISE: | am glad that the Hon. Premier of New South Wales has moved his
amendment in the form he has now suggested, because it brings us face to face with what, |
venture to think, is an important matter, the importance of which hardly appears to have
been recognised, and which it israther difficult to deal with at this stage. | regard the clause
as drawn, and particularly having regard to the deliberate choice of the word "laws" in
distinction to the words "proposed laws," as a most important constitutional safeguard, and
| doubt very much whether the representatives from the smaller States realise what an
important protection is going to be taken from them by the adoption of this amendment.
Stated in two sentences, it comes to this: The Bill as framed provides that although the
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ultimate power, whether because it has public opinion behind it or on account of the
adoption of any machinery for meeting deadlocks, shall rest with the House of
Representatives and the people of Australia as awhole, so that the numerical majority of
the people shall ultimately in some way prevail, yet, in order to prevent that numerical
majority overriding the views of any particular State, certain methods of coercion with
which we have become familiar in our local Houses-methods of coercion of one House by
the other-shall no longer be employed. One of the methods of coercion would be to include
an obnoxious measure of taxation-obnoxious to the Senate-in a measure extremely popular
and desired by the Senate.

Sir GEORGE TURNER: Isnot that provided for?

Mr. WISE: No; tacking on to the Appropriation Bill is provided for, but not tacking on
to ordinary Bills. Sub-clause 2 is necessary to give full effect to subclauses 3 and 4.

Mr. BARTON: Two and 3 give asfar as possible the right to the Senate in detail, and
sub-clause 4 gives the right for the prevention of tacking.

Mr. WISE: | am speaking more to get instruction from the Committee. As | understand
clause 2, it is designed to prevent the tacking on of atax on any other measure than the
Appropriation Bill. Subclause 4 deals with tacking atax on to the Appropriation Bill. Sub-
clause 3 says, [start page 581] each tax must be in a separate Bill; subclause 2 shuts up
another method of coercion.

Sr JOHN DOWNER: And away goes the Constitution.

Mr. WISE: As Sir John Downer says, away goes the Constitution. These are measures
deliberately designed for the protection of every individual citizen, and every citizen who
votes for the Constitution is entitled to know what are the terms on which he will be liable
to pay taxes. If thetax isimposed illegally thereis no reason why theillegality should
not be exposed by the Supreme Court of the Commonwealth just like any other illegal
measur e. No Government hasaright to raise money illegally.

Sir GEORGE TURNER: It might be raised in the belief that the Act was invalid.

Mr. WISE: | admit therisk, but it only becomesareat if you attribute gross
stupidity or ignoranceto the Government of the colony. | cordially assent to the

distinction drawn by the Attorney- General of Victoria between Acts of a political character
which the Supreme Court would never investigate, but thisis something more. Thisisone
of the fundamental conditions which must be observed before any taxation can be
legally imposed. It is no less fundamental than that in the Constitution of the United
States, under which the Supreme Court recently declared a certain tax illegal. It may be
inconvenient, but are not the inconveniences greater of having the whole power of taxation
placed in one House, putting it in the power of their membersto override the other in any
way they please, without having their action investigated or controlled by any judicial
body? Isthat not a greater risk than that of having alittle inconvenience by some accidental
omission through not observing the provisions of this clause? If it isreally desired there
should be no limit whatever upon the power of the House-and no oneis a stronger advocate
than | of keeping the control in the House of Representatives-

Mr. REID: Both Houses must concur.

Mr. WISE: No; that would not follow. We have yet to deal with clauses to prevent
deadl ocks.
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Sir GEORGE TURNER: There are none.
Mr. BARTON: These are dauses to prevent deadlocks, and the best there could be.

Mr. WISE: Certain clauses have been circulated in draft which make certain suggestions
for overcoming deadlocks. But supposing the two Houses have had a difficulty, and that
the numerical majority must prevail. Now assume that, in order to overcome this provision,
if the amendment of Mr. Reid is carried, a Taxation Bill has been tacked on, say, to a
Factory Act or some other Act. | am taking an extreme case, and it is only in extreme cases
that this would operate. Supposing it were tacked on to an Act of imperative necessity, like
aDefence Actsit could not be thrown out by any Chamber without menace to the public
safety. |f a case of that sort wer e attempted, and the Senate should choose to throw
that measur e out, the two Houses could meet, and the House of Representatives, by its
mor e numer ous majority, would carry the day, although therewould not be the
shadow of a doubt that the Tax Bill which had been carried in defiance of

Congtitution would beillegal. And vet no power on earth would be sufficient to aid
the reluctant taxpayer, who would be robbed as surely asif the money wer e taken out

of hispocket.

Mr. REID: You are assuming a case in which the Gover nment, having ultimately
the appeal to the people, would begin by a breach of the Constitution. That isa big
handicap.

Mr.MCMILLAN: Lf you do not wish to break the Constitution, you will recognise
theright of appeal tothe High Court.

Mr. REID: We do not want our taxes bandied about in courts of law.
[start page 582]

Mr. WISE: All thisisdesigned to prevent the use of a weapon with which we are
now familiar, the use of the weapon of coercion in timesof excitement, wherethere
may be a large, active, and passionate majority, a majority which, under these
circumstances, we say shall not be allowed to act at once, because we provide that
there shall be certain checks put upon it by the action of the Senate. But in order to
prevent that position being rudely, ruthlessly, and recklessly overborne, it is said that
the measure shall go up by itself asa single measure, and not tacked on to anything
else. If we agree, we can go further. Mr. Reid iswilling to put that in the Constitution.
If wewant to do that, let usdo it with our eyesopen, and not treat it asa matter of
small importance. It isa matter of very great importance, and the distinction ought to
be observed.

Sir JOHN DOWNER: What we are discussing now, and are endeavouring to fritter
away, iswhat has been called the compromise of 1891, and this represents the whole bone
and sinew of the compromise. The whole effect was this, when it came into the House,
whether the Senate should have the right only to reject a Bill absolutely in globo, or
whether they should veto in detail. We, who fought that, were in turn defeated, but in
substance were successful, amajority of them refusing to put in words giving the right of
veto in detail; and this provision, which was carefully drawn and considered, was put into
the Bill for the purpose of giving the Senate the right substantially in another form. Now it
is suggested that this right would in course of time be of little use, that these relative rights
of the two Houses would in course of time be of little authority, unless at the back of it al
there is avindicatory authority, some authority that is to be the guardian of the Constitution
and which will take care that the Constitution is observed, and that is to be the Supreme
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Court, therefore the draftsmen used different words-"proposed law" and "laws,"-the one to
mark the stages of a Bill as between the Houses. and the other to mark what it has to be
When in the condition of completion.

Mr. REID: | will say at oncethat | have no desire to raise an interminable debate on this
guestion of States' rights. | would rather not say another word-it is not worth the
discussion. We might have the debate going on for another two days at thisrate. | will not
move my amendment at all.

Amendment withdrawn.

Mr. DEAKIN: | desire to congratul ate the hon. member upon the step be has taken, but
would now repeat, in a sentence or two, a suggestion which has been discussed favorably
by Bryce and Bourinot, and which appears to me to offer away out of this difficulty. It
might be acceptable. It is not an amendment to move now, but one which, if thought over
and approved, might be submitted at alater stage. | realise the force of the case put by the
Premier of New South Wales as to the possible dislocation of machinery, the difficulty and
loss liable to be occasioned by the discovery that a measure of the kind to which he
referred-a Tax Bill-had been informally passed, and consequently that all that had been
done required afterwards to be undone. That would be a serious catastrophe, and if we
could prevent it, while conserving and protecting State privileges such as the hon. member
Mr. Wise has very properly called attention to, we should be glad to provide against. |
would ask, then, isit not possible to provide against this by enabling the representatives of
any State in the Senate, after such a Bill has passed both Houses, to challengeit, and
suspend its operation until the opinion of the Supreme Court can be taken on the matter?

An HON. MEMBER: That would never do.
An HON. MEMBER: Itisvery smple.
[start page 583]

Mr. DEAKIN: The Premier of New South Wales has called attention to an evident risk,
though not a great risk, but certainly a serious one when it occurs, and if it is possible to
provide against it, why not do so. If there were a power in the Constitution by which the
representatives of any State could challenge the coming into force of a measure before it
was given effect to, and before atax was imposed, and the Supreme Court were required to
take into consideration the question of its constitutionality, that would secure the safe-
guard which the less populous States require, while you would not involve any suffering on
the individuals intended to be affected by the legidlation.

Sir WILLIAM ZEAL: That would place usin a humiliating position.
Mr. KINGSTON: | understand that the position put by Mr. Reid is that-

Mr. REID: If thisdiscussion is going on, | shall not withdraw my amendment. |
withdrew it to stop the debate. But | shall insist on moving the amendment if thetalk isto
go on.

Mr. KINGSTON: | hope the hon. member will not withdraw it.
Mr. BARTON: Thediscussion | would point out, Sir, can only be upon the clause.

The CHAIRM AN: Thereis no amendment before the chair. The Hon. Mr. Reid
intimated that he was going to move an amendment.
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Mr. KINGSTON: | hope that the Premier of New South Wales will adhere to the course
that he indicated earlier in the debate that he would pursue. | understood the position put by
the hon. member, Mr. Barton, wasthat if the clause is passed as at present, under clause 52
non-compliance will not be fatal to the validity of any law, and non-compliance with
section 53 will be fatal, and that any law passed under that section will be invalidated by
the High Court of Australia.

Mr. BARTON: | might put it thisway. The matter appearing on the face of the Bill-in
respect of these matters which | submit are charters to the States-can be dealt with by the
Court, but matters which are matters of procedure between the two Houses are not to be
dealt with by the. Court.

Mr. KINGSTON: | understand my hon. friend putsit this way: Non-compliance with
the section guarding the rights of the House of Representatives will not be fatal, but non-
compliance with section 53, providing for the recognition of the privileges of the Senate,
will be. | object to that most strongly; and as to what has been said about words being used
here to emphasise the distinction, | remind hon. members of this-that these words were not
used in the Commonwealth Bill asit left the Sydney Convention in 1891, but the same
words were employed as to the infringement of the rights of the House of Representatives
as were used with regard to the infringement of the rights of the Senate. The words we find
here, "proposed laws," on which the whole distinction is based, are introduced for the first
time before this Convention. There was a proposition to strike them out, which | then
supported, and | trust something of the sort will be moved again in order that we may
decide whether or not we are going to draw this distinction-that neither Sir Samuel Griffith,
nor any other member of the Sydney Convention suggested-that, as regards the House of
Representatives, if they infringe the law, so good, but, on the other hand, as regards the
senatorial rights, if they are once touched, the aid of the High Court of Australia can be
invoked, and the law declared invalid. | ask members to consider which of the two isthe
more important. Look at section 52, declaring in which House laws appropriating revenue,
or imposing burdens on the people should originate. Surely there is no more important
principle in constitutional Government, than a principle of that sort. Y et we aretold, or the
distinction is now attempted to be drawn, that it can be infringed-that a[start page 584] law
can originate in the Senate in direct defiance of that, and, so long as the House of
Representatives concurs, it passes to the Statute book as avalid measure. Compare a
provision of that sort with the mattersin clause 53, matters of pure convenience in regard
to which we are to give powers to the Senate to enable them to veto in detail, by requiring
that the laws should deal with one subject only. Sub-section 3 of clause 53 says:-

Laws imposing taxation, except laws imposing duties of Customs on imports, shall deal
with one subject of taxation only.

Compare these two things as matters of importance. Can any hon. member doubt for a
moment which should be placed first in point of importance, clause 53 or 54? Y et hereby
the introduction of words which were unknown to the Sydney Convention-"proposed
laws'™-in the first part of section 52, as opposed to the word "laws" in clause 54 of the 1891
Bill, it is proposed as regards the rights of the people to say to the House of
Representatives as regards the initiation of Bills for the appropriation of the public revenue,
"Y ou can do what you like with them and no court shall stop you." As regards these other
matters, priority of importance is to be given to them, and though the Senate may well wish
to waive them, if they are infringed in the minutest particular the High Court of Australia
may interfere and say, " our work shall be held as nought, and the Act shall be declared
void." It seemsto mesuch athing is utterly indefensible, and | trust Mr. Reid will adhere to
the course he originally indicated his intention to take.
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Mr. BARTON: Asthe hon. member who has just sat down has referred so fully to what
| have said, | should like to put myself in the right position. | lay down two principles. The
oneisthat a question of mere procedure, where rights are given by our Constitutional law,
IS to be settled between the Houses themselves, and that there never was a Constitution in
the world which gave any judiciary the power to inquire into the manner in which the
Houses settled their procedure in those matters; but where it is a question of the
presentation of alaw, when passed, in such a shape, on the face of it, that one House is
deprived of its fundamental rights as a component part of the Constitution, that should be

settled by the arbiter of the Constitution. Was it ever attempted in thisworld, on a question
whether a Bill originated in this House or that, or whether that House amended it or not,
which isaquestion of fact, to allow a Supreme Court to be the arbiter of its validity? That
has never occurred, and never can. No Court should be alowed to inquire into the manner
in which two Houses adjust relations between themselves. If we give these two Houses the
privileges which, according to the decision of the Committeesin 1891, according to the
decision of the Convention of 1891, and according to the decision of the Committee now, it
isintended to give-the powers, privileges, and immunities of the House of Commons-they
will stand, as the House of Commons has ever stood, against any encroachment or
infringement by any Court whatever inquiring into its method of regulating its procedure.

Sir EDWARD BRADDON: Hear, hear.
Mr. SYMON: Itis not within the power of the judiciary to do so.

Mr.BARTON: Itisnot in thejudiciary's power, as given in this Bill. But the question
whether, what appears on the face of alaw iswithin the provisions of the Constitution or
not, is atotally different one, and that question alone the arbiter of the Constitution has a
right to decide. | desire to adhere to the compromise of 1891. | have been endeavoring to
do so against some delegates, who, however, will now find me faithful in adhering to it on
their behalf. Where there are matters not matters of procedure-where the effective rights of
a[start page 585] component part of the Constitution are involved-the Constitutional
principleis that the arbiter of the Constitution-must be allowed to protect those rights. Y ou
have not it so in England because the Parliament there is Sovereign, but you haveit in the
Federal Constitution, because you have a Parliament that is only a part of the Constitution,
and that Constitution must protect those provisions of the Constitution which are
threatened with infringement. | shall resist all amendments in these respects because |
consider the principles, which are altogether principles of justice, ought to protect
Parliament in the exercise of itsinterna powers, and protect the people as to what is on the
face of alaw abreach of the Constitution

Mr.1SAACS: Would the hon. member mind looking at clause 54 with regard to that?

Mr. CARRUTHERS: My hon. friend, Mr. Barton, forgets that he has already consented

to adeparture from the principle of the 1891 Bill. If he looks at clause 52 he will find we
have amended that clause in the very direction that he objects to amend clause 53. The Bill

of 1891 uses the words:
Laws appropriating any part of the public revenue

An amendment has been carried which effects the very purpose which Mr. Bartonis
contending against now. So that if there is any strength in the contention of the wisdom of
the 1891 proviso, the hon. member has given his case away. For the sake of consistency, he
should either support the proposal now made or else go back and have clause 52 brought
into harmony with clause 53. Mr. Barton speaks of the English Constitution. That isan
unwritten Constitution, and no court of law has, therefore, any statute to guideit in its

5-6-2011 Submission Re Charities Page 397

PLEASE NOTE: Until our website Http://www.office-of-the-guardian.com has been set up to operate the website
Http://www.schorel-hlavka.com will be the alternative website for contact details. hel p@office-of-the-guardian.com
Free downloads regarding constitutional and other issuesfrom Blog Http://www.scribd.com/InspectorRikati




10

15

20

25

30

35

40

45

interpretation of that Constitution. But here we have awritten Constitution. In clause 71 |
see that-

Thejudicia power shall extend to al matters arising under this Constitution or involving
its interpretation.

My hon. friend, Sir John Downer, smiles, but if these words had not this meaning: that the
Federal Judiciary should have the power of construing, | am at aloss to understand what
they mean. It says so, and | take the words in cold type rather than listen to arguments
based on a Constitution which is unwritten. Mr. Wise says that we may nave the case of a
minority overriding a majority, coercing the Senate, and passing laws despite of this
regulation. Does not the hon. member know this, and | appeal to this Constitution to
support my argument, that any solitary member, either in the Senate or in the House of
Representatives, can immediately wreck a Bill infringing these provisions by drawing the
attention of the presiding officer to it. It isin the hands of any one representative in either
Chamber at any stage up to the final stage of that Bill to call attention to the infringement
of the Constitution, and to have the Bill ruled out of order. | may be told that you may
have a corrupt Speaker or a corrupt President, who will not ruleit out of order, but
you arejust aslikely to have a corrupt Judge. So far as regards this matter, any one
solitary member of a minority-and it would be a very small minority that could not number
one-can, by drawing attention to the infringement of the Constitution, have the Bill ruled
out of order. Where can there be the coercion of a minority then, when it will be in the
hands of the minority to protect themselves by this simple appeal to the Chair? In such a
case, | say the Bill will have to pass unanimously, and where it passes unanimously why
leaveit to the judiciary to wreck that which is the opinion of both Houses of the
Legislature?

Mr. WISE: Why have ajudiciary at all?

Mr. CARRUTHERS: If it isthe sole argument for a Judiciary that we should have such
atribunal to wreck laws made with the approval of both Houses of Legidlature, then let us
have no judiciary [start page 586] at all. If my hon. friend Mr. Wise wants a judiciary to
wreck the work of the Legislature, | do not think the people of Australiawill support him
in that contention. This clause was never intended, as far as the people have read it, to give
effect to the arguments of either Mr. Wise or Mr. Barton. | hope that Mr. Reid will stand to
his amendment, and that if he does not move it otherswill do it. We shall have this point
decided by atest division.

Mr. WISE: | would suggest to Mr. Carruthers that the amendment should be rather in
this form: instead of saying that no law passed under this section should be inquired into by
the Supreme Court say:

No law passed by the Federal Parliament shall ever be inquired into by the Supreme
Court.

Mr. REID: Thequestion just put by Mr. Wise shows the very strange position he
occupies. He does not seem to draw any distinction between the case hereferred toin
America, wherethe Supreme Court of the United Statesruled a Bill out of order on
thegroundsthat it wasa violation of the principle of the Constitution asto a principle
on which taxation should beimposed, and not a mere case of procedur e between the
two Houses. It seemsto methat too much has been made of this point, which is
represented as an attempt to take away from the smaller Statestheir protection. That
isavery good catch cry for, an argument, especially from New South Wales, when a
speaker ishard up for one. Thereis absolutely nothing whatever in it, asthe Hon. Mr.
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Carruthershas pointed out, and any member in either House can surely put asimple
question to the Speaker to decide the fate of a Bill that iscontrary to the provisions of
the Constitution. My hon. friend Mr. Barton put a view just now which would wreck
any Taxation Bill in theworld. He said that by thewords" L awsimposing taxation
shall deal with theimposition of taxation only" in a Bill you can put any number of
clausesin there which would have nothing to do with the actual imposition of
taxation. If that were so it would mean arich harvest for the lawyers of the
Federation, and | hold theview with othersthat our finances might be brought into
serious confusion thereby. L ately some taxation wasimposed in a colony and it was
donein two ways-by a Machinery Bill and by a Taxation Bill. Under provisions of
that kind you would have the courts of the Federation flooded with applicants for
litigation. We do not want the legislation of the Commonwealth to be degraded to that
level. If we put in the Constitution a safeguard for the Senate that the Bill shall not be
mor ethan is specified here, isthe Senate going to be such a decr epit, helpless
creature, that, having a constitutional safeguard for itsprotection, it will be
absolutely too blind to seeit? Not only that, but they say that every senator from all
the Stateswill be so absolutely incapable asto give away one of the safeguards of the
rights of the Senate. Unless this Senate that we are about to createisgoing to be such
a despicable object such argumentsas those used by Mr. Wise would have no weight.
While Parliament islegidlating for the people, and when thetwo Houses have cometo
an agreement that a certain thing should be law we do not want the High Courtsto
comeinto the Parliaments of the country and shipwreck that which both Houses have
deliberately passed. With referenceto the bogey raised about thereferendum, there
areprovisionsin thisamendment, which dispose of that argument, becausein the
amendment | proposed to submit Money Bills should beliable to be questioned until
they become law, so that at any time when thereferendum isgoing on, a Bill could be
easily questioned on a point of law in the courts. The absurdity of the contention of
someisshown in thefact that in Americain neither of the two Houses would a glaring
violation of the Constitution be called attention to. | say further, if thereisso much
importance attached to thiswe must go back and put the clause which [start page
587] safeguardsthe other House in absolutely the same position. | have no feeling in
thismatter except a desire that Acts of Parliament, when they become law, should
have the for ce of law and should not merely become food for lawyers. That ismy only

desire. Anyone who has occupied the position of Treasurer can tell of thelossthat
might be brought about if, after a policy had been brought into for ce, per haps four or

five vear s afterwards, a point istaken on someinnocent formal words of the Bill, and
thejudges ar e compelled to declarethat all of the money collected under the Act

during those years had been improperly collected.
Mr. BARTON: Would that justify a sweeping amendment?

Mr. REID: My object was such asimple one that | did not apprehend so much
importance would be attached to it. At first blush | thought everyone would be as anxious
as | wasto prevent the possibility of such difficulties, but | see now that thereis a great
deal more importance attached to it than | thought. The importance, | think, disappears
when we remember that any member of the House of Representatives, upon calling the
attention of the chair to the breach of the provisions, would kill the Bill there, and any one
senator, upon drawing attention to the same clause in the Upper House, could kill the Bill
there too.

Mr. WISE: Have you considered the position in Americawith regard to the Speaker,
who happens to bear the same name as yourself?
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Mr. REID: The Speaker of the House of Representativesin Americaisreally the leader
of apolitical party sitting in the chair, and surely we are going to draw a distinction
between the Speaker of our House and the partisan officer sitting in the chair there and
pulling the wires for the benefit of his party.

Mr. BARTON: Would you let the Constitution rest upon this matter?

Mr. REID: Clearly no Ministry would bring in a Taxation Bill and allow it to be so
amended. In Americathey move under adifferent set of circumstances altogether. As|
pointed out, there is a great difference between the procedure as to whether a Bill contains
clauses too many or not, and taxation itself in clear violation of the principle of taxation put
in the Constitution. | was pointing out that | look upon this merely as a matter of
procedure.

Mr. WISE: Itisnot amatter of procedure.
Mr. MCMILLAN: Isnot the amendment to be limited to procedure?
Mr. REID: Entirely as between the two Houses, and that is my only desire.

Mr. WISE: Would not the defect, if there was a defect, under this sub-section appear on
the face of the Bill?

Mr. REID: If it appeared on the face of the Bill, we haveto assumefirst that the
Government would bring in a Bill which on theface of it wasillegal, and that there
would not be one puresoul in the Houseto call attention toit, and that even the
immaculate Senate would not contain an angelic mind that would do itsduty to the
Constitution. Heaven hdp the Constitution if it isto berun on theselines! The Upper
House will not allow itsrightsto beviolated if they are put in the Constitution, and
the object of theamendment issimply to prevent an unfortunate accident, which
would happen over and over again in Actsof Parliament, from rendering an Act after
it hasreceived the Royal assent, and which might be, perhaps, the deliber ate policy of
the country, accepted by vast majoritiesin both Houses, invalid. | would not have
proposed thisamendment in face of the serious debate it has provoked. | proposed, if
no member of the Convention has a previous amendment:

To insert at the end of sub-section 4: "Money Bills shall not be liableto be called in
guestion in respect to any breach of the provisions of this section after the same have
become law."

[start page 588]

That would allow any exception to be taken to aMoney Bill till it has received the Royal
assent, after which no such question shall be raised.

Sir GEORGE TURNER: We have devoted considerably over an hour to this
discussion.

Mr. REID: Perhaps Sir George Turner will alow me, and in order to get this matter
tested, | will apply the very same test which was applied to clause 52. | propose:

Before the word "laws," in sub-section 2, to insert the word "proposed.”

| shall thus challenge the sense of the Convention in exactly the same manner asin the
previous instance.
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Sir GEORGE TURNER: We have been discussing thismatter for considerably over
an hour, and if we take aslong over all questionswe shall be herefor some weeks, and
it seemsthe more we discuss it the mor e confused memberswill undoubtedly become
in connection with it. | do not proposeto add to that confusion to any great extent. |
think thereis some misapprehension with regard to the defects which might arise
under thissubsection. It may bethat if the Parliament did not follow out the cour se
herelaid down the Federal Court would have theright to declare the whole law to be
void. Well, that would never do. It would never do after alaw had been passed
voluntarily, without any compulsion such as Mr. Wise speaks of, the Parliament fully
believing that they were doing everything right, and the Treasurer had acted on it,
and collected a large amount of revenue, for him to find, because some small slip had
been made, that the law was absolutely void. At the same time we do not want it to
appear that in making any alteration we desireto, take away from the smaller States
any protection which they may think they have under this. No one desiresto give any
ground for it, and | do not think any alteration we could make would take away the
protection, because the protection is undoubtedly with the Senate. The only difficulty
which might arise would be that the point in question might be overlooked. Therefore
if wewould lay on somebody the duty of certifying before the law passesthat it wasin
compliance with this section we could give all the protection required.

Mr. O'CONNOR: Then you would leaveit to the per son who certifiesto interpret
the law.

Sir GEORGE TURNER: No: when the law has once passed the court should not
havethe liberty tointerfere and say on some small question of procedurethat thelaw
should be upset | would leaveit to the Senate.

Mr. REID: They will take care of themselves.

Sir GEORGE TURNER: Let it be the duty of the President for the time being to certify
that the proposed law was in compliance with this section. It will then be his duty before
putting in such law-

Mr. REID: The Senate could make a Standing Order to meet that.

Sir GEORGE TURNER: No; in order to prevent any doubt arising among the
representatives of the smaller colonies that they might be injured, | would suggest to Mr.
Barton to adopt that mode, and make it appear that, while the Court had noright to

interferewith the Act when it was once law, vet before it became law every
opportunity should be taken to seethat that section is not infringed. | would leaveit to

the President of the Senate to certify, either by himself or on aresolution of the Senate, that
the proposed law was in accordance with this section, so that there would be a statutory
duty on him to consider before the law was passed that there was no infringement of it.

Mr. GORDON: It might be passed in one, sitting.

Mr. BARTON: Would you prevent the Governor giving his consent without the
certificate?

[start page 589]

Sir GEORGE TURNER: Something like that. | quite agree with the smaller States that
there should be some provision by which they could not be injured, but | feel very loth to
go the full length of giving the court power to interfere with the Bill when it is passed.
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Mr. MCMILLAN: Perhaps a bewildered layman might mention what | understand to be
the exact position. | understand if we add the word "proposed” before "laws' it would then
be really a matter of procedure, and that the introduction of the word "proposed" before
"laws" would make it practically aBill, and that otherwise the question of whether the
measure is constitutional could not be dealt with.

Mr. BARTON: It will prevent the High Court from inquiring into it.

Mr. MCMILLAN: According to the amendment proposed, it would prevent any mere
dlip of procedure from making invalid an Act which may affect the whole country and its
financial operations, but nothing which we may enact with regard to procedure will
prevent any suitor from going to the High Court if the Act is essentially
unconstitutional. That isthe way | look at it, and it seemsto me that either putting in
"proposed” before "laws," or adding an amendment somewhere or other making it clear
that no mere dlip of procedure can invalidate the law, would meet all the difficulties.

Mr.BARTON: Thisisnot proposed to cover mere dlips, but everything.

Mr. MCMILLAN: | do not think that could be the intention. We are attempting to
legislate for avery limited possibility. You will get disputes so long asthereare lawyers
in theworld. | do not know whether Federation will do away with lawyers.

Mr. BARTON: Not until merchantswill ceaseto quarrel.

Mr. MCMILLAN: If soit would simplify our arrangements very much. At the same
time it does seem that there ought to be something introduced to prevent the law being put
into operation for a mere breach of procedure, if thereis such a chance.

Mr. SYMON: Thereis no chance.

Mr.MCMILLAN: I do not suppose that any ordinary moral layman would do it,
unlesshewereinstructed by aless moral lawyer.

Mr. HIGGINS: There seemsto have been infused in this debate an amount of spirit, and
| am going to incur the risk of the ordinary peacemaker. There has been no reference to the
common-sense provisions which are put into all articles of association with regard to
digressions from the prescribed routine. On the one hand, there is no doubt that there is no
covert design to injure the smaller States and their representatives, by attempting to impose
upon them laws which are not in the ordinary course as prescribed. | think the members for
the minor States will accept that assurance. But, on the other band, there is no desire on the
part of the minor States advocates to give the lawyers more work than they can possibly
help. But there is no doubt that these sub-sections 2 and 3 of section 53 are calculated to
lead to questions in the courts which ought to be avoided if possible. Take sub-section 3:

L aws imposing taxation, except laws imposing duties Customs on imports, shall deal
with one subject of taxation only.

Wheat is meant by one subject of taxation? Suppose aland tax isimposed, you tax posts
and rails. That may be argued not to be alaw dealing with one subject. There are questions
which will certainly arise which will be fruitful in litigation unless we take great care.
Therefore, | am in thorough accord with the desire of the Premier of New South Wales to
have some clause which will obviate the bringing of these trivial matters into the court, and
under which a great wrong will be done on the ground of some trifling breach of the Act.
What is done in the case of articles of association? There arein articles of association pro-
[start page 590] visions for meetings to be held, for the holding of meetingsin a certain
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manner, and for a number of directors, and so forth. But there isalways a clause for any
accidental omissions; to comply with the articles is not to invalidate the resolutions of the
meeting. | would suggest this should be done here. All we want to provide against is
accident, mere accidental omissions. | would suggest the following:

Any accidental failure to comply with the foregoing provisions of this section shall not
invalidate any proposed law to which the Federal Parliament has assented.

Mr. REID: That would make it worse.

Mr. HIGGINS: But | would provide that the failure shall be treated as accidental, in this
way. | would go on to add:

The failure shall be treated as accidental if it has not been brought to the attention of the
President of the Senate or of the Speaker of the House of Representatives.

Mr. BARTON: This procedureisto be brought before the court by way of affidavit,
then.

Mr. HIGGINS: It isasimple matter. The mere fact that you define the accident in this
form-that is to say, when no one has brought it before the Speaker or President-is quite
sufficient. Even if the word "accidental” were not defined, it isaregular expression used in
articles of companies, and there has never been any question of difficulty raised with
regard to it. It would be very easy to say that it should be treated as accidental unless some
member of either House bringsit before the Speaker of the House of Representatives or the
President of the Senate. | feel-sure that the experience of companies for many years past is
the best experience we can have for dealing with any irregularity of this sort. | do not want
to move this as an amendment, but if the honorable the Premier of New South Wales would
accept it | would be very glad. It might be better for usto leave it to the Drafting
Committee, with instructions that some form of words to carry out thisidea should be
adopted. | am not prepared to move anything on the spur of the moment, but | feel sure
something of the kind | have suggested would be the correct way of getting over the
difficulty.

Mr.O'CONNOR: I think it is a misapprehension on this question to say that it isa
matter for lawyers, and not of sufficient importance to be considered worthy of afull
discussion. But | think it is a matter of the utmost importance, because it is one of the
guarantees in this Constitution to the people represented in the Senate. | wish to put it as
shortly as possible from that point of view. The Senate, by section 53, have certain
limitations upon their powers. They arenot allowed to deal with an Appropriation
Bill appropriating the necessary supplies for the ordinary annual servicesof the year;
they arenot allowed to amend a Tax Bill; and they are not allowed to amend any
Appropriation Bill so asto increase any charges upon the people. That isthe
limitation which is put upon the power, not only of the membersof the Senate, but it
indirectly affects the rights of the people of the different Statesthey represent,
inasmuch asyou have your Statesrepresented in the Senate. That is alimitation on the
power of the States, and therefore in that limitation not only the members who represent
the States at a particular time, but every member of the States interested has a direct
interest in that portion of the Constitution. Now, in order that that right shall be exercised
only in the strictest possible way you must surround it with some safeguards, and these
safeguards become necessary for this reason, that it iswell known where legidation is
carried on by two Houses it is acommon practice to evade laws of this kind, which are
merely laws of procedure, and it is very easy to evade them. For instance, it is very easy to
evade alaw imposing taxation by inserting some provision in the Bill which it will be very
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difficult for the [start page 591] Senate to reject, and which would put the Senate in avery
awkward position in the public eyeif it did reject it, but which at the same time make it
necessary if they passit to pass an obnoxious system of taxation. A proposal of that kind is
not unknown. Take the next sub-section-

Laws imposing taxation, except laws imposing duties customs on imports, shall deal with
one subject of taxation only.

It isnot an uncommon thing to introduce a Tax Bill containing a tax on land which
might or might not be objectionable, or atax on incomewhich might or might not be
objectionable.

Mr. REID: Whereistherealaw against it?

Mr. O'CONNOR: | will deal with that by-and-by. | point out that in the absence of a
law, and the very absence of a sanction which will enforce the law, provisions for getting
over the procedure of the House are very common. The next provision is:

The expenditure for services other than the ordinary annual services of the Government
shall not be authorised by the same law as that which appropriates the supplies for the
ordinary annual services, but shall be authorised by a separate law or laws.

That is meant to be directed to the provision of tacking which is very often met with in the

process between the two Houses. Tacking to the Appropriation Bill isnot a device that
isunknown in these colonies.

Mr. REID: Isit forbidden in this section?
Mr. GLYNN: Itisnot prevented by this section.

Mr. O'CONNOR: It is not excepted in the way which | will point out now, by making
an infringement of this Act a penalty, that isto say, a penalty that the Act which infringes
shall be of no validity. It isonly in that way that you can ensure compliance with these
provisions, or_if you makeit so obligatory that if they are not complied with the Act
shall be void. | point out, in regard to these three different matters, that these are waysin
which proposals of this kind between the two Houses are affected. It is said that is only
between the two Houses. In any question between two Houses you will always be brought
face to face with the condition of things which exists between the two Houses now. A law
which may be introduced in violation of one of these sub-sections maybe believed to be a
violation by the Senate, and thrown out on that ground, and be sent back. It may be sent up
again by the House of Representatives, and so by that way you have a question which,
instead of being settled, becomes a matter of contest between the two Houses. Another
matter of difference between the two Houses we know. It is where one House happensto
take an unpopular view of a question-aview which for the time being is not the view of the
majority of the people. We know it is easy to bring the pressure of the majority of public
opinion on one House for the purpose of obtaining aviolation of the law. Thisis not
intended to be a protection to the House or the Representatives of the House, but to the
States represented in the House; that no matters of tactics between the Houses, or no
playing off of public opinion by one House against another, shall ever take away the
protection embedded in the Constitution for the States. | have heard of the argument of the
inconvenience of laws being upset on account of some invalidity being discovered-some
trifling invalidity, perhaps. | say you must submit to that inconvenience if you wish to enter
a Federal Constitution. The very principle of the Federal Constitution isthis: that the
Constitution is above both Houses of Parliament. That is the difference between it and
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Parliament, and they must conform to it, becauseit isin the charter under which

union takes place, and the guarantee of rights under which union takes place; and.,
unless you have some authority for them tointerpret [start page 592] that, what

guar antee have you for preserving their rightsat all. It is very necessary to insert this
provision in the Constitution, because if you do not do that then these questions are
guestions of procedure between the two Houses in which undue pressure may be brought to
bear at any time on one House or other for the purpose of vetoing alaw and doing injustice
to the States represented in that House in the different ways in which the States are
represented. Asto the inconvenience, there are thirty-two different subjects of legislation
here which may be dealt with by the federal authority, and in regard to any one of these if
an error is made which takes the law outside the authority which is given to the federal
power it isinvalid-absolutely void-no matter what inconvenience may follow.

Mr.1SAACS: That is not arule of procedure; that isjurisdiction.

Mr. O'CONNOR: With every respect, that is begging the question to put that as an
argument.

Mr. ISAACS: That touches on State rights.

Mr. O'CONNOR: | admit that. In fact the whole thing is founded on State rights
becauseif your amendment, using the word "proposed,” is carried it is a matter of
procedure; but if the word "laws' remainsit isnot a matter of procedure.

Mr.1SAACS: That is what you have done on clause 62.
Mr. REID: Why did the Drafting Committee alter that from the Bill of 18917?

Mr. O'CONNOR: With all respect to that hon. member, the Drafting Committee did not
alter that. It was atered by the Constitutional Committee, and | think very properly,
because the initiation of a Bill is a different thing altogether from any of these questions.
The initiation of aBill is amatter which does not limit the powers which are given under
section 53 to the States.

Mr ISAACS: Surely theinitiation of Money Bills gives much more to the liberties and
rights of the people.

Mr. O'CONNOR: That goesreally into alegal question. The difficulty of dealing with a
matter of that kind is the manner in which it has to be raised before a court.

Mr. ISAACS: Same principle.

Mr. O'CONNOR: So long as you have aprinciple that if alaw, on the face of it, is
invalid, it is amatter which the Court can decide, the matter of initiation is not a matter of
that kind. The principle involved hereis exactly the same principle involved in the question
decided in America as to the uniformity of taxation laws. The populations of the States had
aright to insist that no tax which was not uniform should be imposed. And no matter what
the rights of the Senate, for the time being, that was the protection in the Constitution
against any action which might be taken, whether with the consent of the Senate or
without. | ask the Committee to adhere to the proposal in its present form, not becauseit is
amatter of protection to the Senate or the other House, but because it is a matter of
protection to the States that have entered into this union that that limitation which is placed
upon their power of amending a certain class of Bills cannot be infringed or enlarged by

5-6-2011 Submission Re Charities Page 405

PLEASE NOTE: Until our website Http://www.office-of-the-guardian.com has been set up to operate the website
Http://www.schorel-hlavka.com will be the alternative website for contact details. hel p@office-of-the-guardian.com
Free downloads regarding constitutional and other issuesfrom Blog Http://www.scribd.com/InspectorRikati




10

15

20

25

30

35

40

45

the adoption of any ordinary tactics which may be used under our present Constitution
between the two Houses.

Mr. SYMON: I do not wish to detain the Committee more than a moment or two, but |
feel | ought to set myself right in regard to this proposed amendment. In doing so | wish, as
| have aready done personally, to express my regret that perhaps it was owing to a
suggestion of mine that Mr. Reid's amendment assumed the shape it did. | accept any
responsibility on that score, but | hope he will forgive meif | am unable to follow it up by
voting for the amendment. | am, in thisinstance, an illustration of the value of discussions
of this sort, and | desire to express my in- [start page 593] debtednessto Mr. Wise and Mr.
Reid for their arguments, which have satisfied me it would be exceedingly unwise and
dangerous for us to introduce this amendment in this clause. | rather come back to my
original view that, substantially at least, the provisions of this section are intended as
provisions of procedure. So far as they are provisions of procedure, Mr. Reid has shown
conclusively that we have absolutely nothing to fear, because the House of Representatives
may be relied upon, and the Senate may be relied upon to see that the ordinary
preliminaries and the ordinary technical provisions are observed before the Bills arefinally
dealt with. | was led away by a consideration of the inconveniences that might flow from a
taxation or some other Bill being declared invalid by the High Court some time after it
became law. But exactly the same inconveniences may possibly arise from any single Bill
passed under the thirty-five heads of legislation with which the Federal Parliament will
have to deal. Therefore it seems to me that, whilst undoubtedly inconveniences may arise,
still these inconveniences do not militate against a very salutary power which asa
Federation we propose to vest in the High Court of the Commonwealth. | will only add
thiswithout going into the details applied in so masterly away by my hon. friend Mr.
O'Connor, when he pointed out the real safeguard in relation to these sections which the
High Court might be at the instance of a suitor-that we must remember if we seek to
derogate from the power we vest in the High Court of dealing with all laws which any

citizen of the Federation may claim to be unconstitutional, we are not invading State rights,
because it is not a question of small States or large States, but it is a question of the liberty

and rights of every subject throughout Australia. It is the subject that is concerned in this; it
is not the body poalitic, but every taxpayer-every individual who may be assailed either in
his liberty-

Mr. REID: But if both Houses are favorable to the taxes, is there anything in that?
Mr. SYMON: That does not matter. The moment you override or coerce the Senate-

Mr. REID: Coerce! Why, one man has only to get up and point out that it is contrary to
the Constitution.

Mr. SYMON: Suppose you have amajority in the Senate willing to override the law,
how is the minority to be protected, how is the State represented by that minority to be
protected, and every dissentient citizen in any of the other States, large or small? But the
point | wish to call the particular attention of the Committee to is that if we seek to prevent
redress being obtained in the High Court with regard to the constitutional position of any
law, we are invading one of the first principles underlying any system of Federation. My
hon. friend Mr. Carruthers seems to forget that we are dealing with Federation when he
talks about a High Court to wreck the work of legislation. First of all, that isan
inappropriate expression. If he means we are constituting a High Court to decide whether
the laws are constitutional or not, undoubtedly we are. If not we had better sweep this
Federation away at once-we are here on awild goose chase. Were we to adopt the
amendment, | do not see that it would have the effect which Mr. Carruthers urged, if it
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were hedged round with such limitations as Mr. Higgins aluded to; but if we passthis
amendment in its present form we run the risk of making Parliament, in regard to Money
Bills, the judge of whether it is acting within the Constitution or not. If we do that we are
striking at the root of ajust Federation, and it is from that point of view, which was brought
very clearly before the committee by my hon. friend Mr. Wise, that | fedl it impossible to
vote for an amendment which at the first blush seemed to get over some[start page 594]
practical difficulty. | think we had better omit it altogether. If we omit it we shall be acting
consistently in this: that we shall be making no exception to the power of the High Court to
interpret the law of the Constitution, and declaring whether an Act of Parliament is
contrary to that or not. Parliament is not supreme, and the very essence of the Federation is
that it should not be so. Parliament, as far as constitutional questions are concerned, is
under the law, and it must obey the law. If we make an exception in regard to Money Bills
we had better make an exception in the case of all other Bills which may arise under the
provisions of clause 51, and thus sweep away the High Court. | thought that we were all,
agreed that the reason for the establishment of the High Court was a salutary one, and that
it would determine constitutional law and practice. We must all remember that at one
portion of the history of England a question of liberty was raised by a humble individual
named John Hampden, who put forward a point on the subject of taxation. We do not know
but that we may have John Hampdens in Australia raising questions of liberty; it would be
well to leave the High Court of Australiato deal with such matters as that.

Mr. Reid's amendment, by leave, withdrawn.
Sub-section 2 as read, agreed to.
Sub-section 3.

Sir GEORGE TURNER: | desireto draw Mr. Barton's attention to these words in the
subsection:

Laws imposing taxation, except lawsimposing duties of Customs on imports, shall deal
with one subject only.

That would require that every time you desire to deal with the duty of exciseit should be
done by a separate measure. That cannot be the intention. It would very often happen that
the question of duty of Customs and the duty of excise would have to be discussed
together, and that it would be impossible to decide what ought to be done with regard to the
one unless you know what you will do with reference to the other. If we are to deal with
the large number of items included in a Customs Bill, | fail to see why we should not be
ableto include in the same measure all duties of excise. | would ask the hon. member to
consider the matter, and either make an amendment or give us areason for the retention of
the words as they stand.

Mr. BARTON: The reason why it has not been done so far isthis: Sub-sections 2 and 3,
in consideration of the fact that laws imposing taxation are not subject to amendment by
the Senate, have been put in the form of protecting the Senate from the coercion which
might be involved in ataxation measure having added to it something which was not a
taxation measure, or a taxation measure having two distinct subjects of taxation brought
into the measure together. That protection is of course a counterpoise to preventing the
Senate from amending such measures. If what | might call the other side, in agenial way,
had their way this morning, it would be a question whether protection of this kind remains
in the compromise of 1891. The hon. member raises an important point, and that is whether
there isto be permission in the Customs Bill to have a corresponding excise. That isa
matter | must leave in the hands of the Convention entirely. For myself, | have no strong
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feeling about it, except that we ought to keep as strong and inviolate as possible those
protections which are afforded not only to the Senate, but to the people themselves to
consider what under the Federal Government is involved in so separating the subjects of
taxation, and, as the next sub-section shows, the subject of appropriation, as to enable the
Senate to deal with them separately. The object of this, of course, isthat inasmuch as
amendment is prevented the subjects should be so divided that no two subjects could come
before[start page 595] the Parliament together as matters of taxation, so that where the
Senate cannot amend they have the right of veto, and veto as far as possible in detail. Of
course they cannot have Customs or excise law in respect of so many items so that there
could be veto in regard to each, because veto in detail with all of these would mean
interference with the financial policy of the whole Government. But it has been
unanimously agreed in respect of taxation that the Senate should have aveto, and the
object of this clauseisto divide into their proper categories all laws imposing taxation, so
that that veto may be exercised without interference and as a protection to the smaller
States and a protection of those rights which every Second Chamber ought to have,
whether it is the Senate of a Federation or a House made under the ordinary Constitution.
That ismy object, and | am sure that the object would be infringed if the provision were to
allow the question to be considered in the same Bill. My position is this: that until | see
very strong reasons for doing otherwise it is my intention to adhere to the terms-1 do not
want to bind anyone else-but | desire to adhere individually to the conclusions of 1891,
because | think they are the best basis upon which Federation can be secured. | think very
strong reasons should be adduced to allow the two subjects of taxation to be introduced
into the one Bill, and we should adhere as nearly possible to the Bill of 1891. Most of us
contend that the compromise or the conclusions of 1891 should be adhered to, and aswe
have succeeded in our argument in showing that they should be adhered to in respect of
one portion of the clauses | think we should stick to them in regard to the other.

Sir EDWARD BRADDON: Although I entirely agree with the object of the clausein
one respect, | think it failsin the object intended to be given to it, and that isin the
exception asto laws for imposing duties of Customs. | question whether that exception is
sufficiently and carefully safeguarded. Thereis no doubt as an ordinary layman reads it that
under the laws imposing duties of Customs or on imports they can go on and impose
taxation in any other form. There is nothing to prevent the imposition of excise duties, and
there is nothing to prevent the law seeking to impose land or income taxes or anything else,
and therefore | hope, when the clause comes to be finally accepted, as| trust it will be, that
some limitation will be placed upon the exception in regard to duties. | think we all
understand what is meant, that a Bill imposing duties may necessarily have to deal with
any number of subjects liable to such duties, but as the subsection is worded it will go
much further.

Mr.1SAACS: Aninstant before Sir Edward Braddon called attention to this matter | was
directing Sir George Turner's attention to the same point. The intention is perfectly plain to
us at al events, but what may be done and what in future times may be contended is not
quite so clear. The sub-section reads:

Lawsimposing taxation shall deal with one subject of taxation only.

Bills which impose duties of Customs on imports are entirely excepted from that
provision.

Mr. GLYNN: We can amend it.
Mr.ISAACS: Yes, and | think it should be made to read:
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Laws imposing taxation shall deal with one subject of taxation only, provided laws
imposing duties of Customs on imports and of excise may deal with more than one item.

Sir WILLIAM ZEAL: | suggest that the best plan would be to postpone the clause
afterwards, and recommit it in order that the draughtsmen may re-cast it. We have now
been 