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8.3.5 it follows that if a bill increases an existing charge or burden, and the

Senate wishes to decrease the level of charge or burden proposed by the bill, then
the Senate is not precluded from deing this by the third paragraph. This is the case
even if the Senate alteration still exceeds the existing charge or burden. Again, the
Senate amendment is to be compared to the level of the charge or burden proposed
by the bill and not the existing level of the charge or burden. The Committee did not
receive a great deal of evidence on this issue, however it did receive evidence in
relation to two examples dealing with this matter. It is useful to consider these
briefly.

8.3.6 If the existing tax rate in an Act is 20% {the Act does not ifself impose the
tax} and a House of Representatives bill proposes to increase the rate to 30%, can
the Senate amend the bill to change the rate to 25% or should it make a request?
The Senate's changed rate is greater than the existing rate, but less than the rate
proposed by the bill,

8.3.7 Mr Evans' view is that the Senate could not amend the bill to provide for
a tax rate that exceeded the existing rate.® As has already been stated his

35 Mr Evans, Transcript, p.13.
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approach focuses on the 'status guo' and whether the taxpayer has to pay an
increased amount of tax.

8.3.8 Mr Barlin gave evidence in relation to a similar example that dealt with
expenditure under a standing open-ended appropriation. If pension payments are
$100 per week under an Act that contains a standing open-ended appropriation for
such payments and a bill proposes to increase them to $150 per week, can the
Senate amend the payments to $125 per week?

839 Mr Barlin indicated that in such a case the Senate alteration would reduce
the total of the additional funds that would have been required for the amendment
proposed by the bill itself. Consequently, on the 'bottom line' approach the alteration
would not increase the charge or burden on the people and the Senate could amend
the bill. 3¢

8.3.10 Mr Jones, of the Office of Parliamentary Counsel, submitted that the
Attorney-General's Department had recently advised the Office that the Senate
alteration should be compared with the existing charge or burden as proposed to be
affected by the bill.®’

8.4 Should the word "proposed’ (second occurring) be ignored?

8.4.1 Ifthe word 'proposed' were ignored in the third paragraph, it would prevent
the Senate from amending any bill so as to increase an existing charge or burden,
that is, the bill would not necessarily have to propose a charge or burden for the
third paragraph of section 53 to apply.

8.42  Mr Turnbull submitted that the word 'proposed’ {(second occurring) should
be ignored. He asserted that there would be a gap in the scheme of the section if
the Senate could indirectly increase taxation or appropriations by amending bills
from the House of Representatives that did not propose a charge or burden. He
argued that ignoring the word 'proposed' would give effect to the intention of the
third paragraph and prevent the Senate from amending a bill from the House of
Representatives to raise taxation, whatever the form of the bill when it is received

336
337

Seminar transcript, p. 37,
Submission, p. 8304,




‘Proposed charge or burden 163

by the Senate.?® He pointed out that it was a 'well-established’ rule of statutory
consiruction that a word could be disregarded if it is contrary to the intention of the
statute.® Mr Turnbull indicated that the same effect could be achieved by
changing 'proposed charge or burden' in the third paragraph to 'existing or proposed
charge or burden'*" He did not give any historical support for disregarding the
second 'proposed’ !

8.4.3 As has already been discussed, the Committee does not consider that the
word 'propoesed’ can be ignored in relation to bills that affect (up or down) existing
charges or burdens. If Mr Turnbull's argument were accepted, it would impinge more
on taxation matters than appropriation matters.

8.44  Appropriation matters are discussed in detail in chapter 9. It is sufficient
for the purposes of this chapter to note that a bill which does not itself contain an
appropriation does not contain a proposed charge or burden. The Senate could not
amend such a bill to include an appropriation because of the first paragraph of
section 53.°** (The first paragraph would apply on the basis that 'proposed law'
includes a provision in a bill as well as the bill itself. Alternatively, it would apply
on the basis that, once a provision originating an appropriation is added, the bili
becomes a proposed law originating an appropriation)

8.4.5 Furthermore, a parliamentary practice has developed such that the Senate
may not amend a bill which does not contain an appropriation if the effect of the
amendment would be to increase expenditure under a standing open-ended
appropriation. This practice is consistent with ignoring the word 'proposed’, and may
also be justified on views put forward by Mr Rose. For a detailed discussion on this
matter see chapter 9,

8.4.6 So far as taxation matters are concerned, a bill that does not itself affect
the existing tax rate nor affect the incidence of taxation is a bill that does not
propose a charge or burden. An example of such a bill would be a bill that deals only
with taxation administration matters. On a literal interpretation of the third
paragraph, there is mnothing to prevent the Senate amending a taxation

3wy |, Tumbull, Submissions, p. 258,

3 ihid.
340 Transcript p. 74.
M ibid.

342 MrD. Rose, Seminar transcript, p.41 ; Mr K. Evans, Seminar transcript, p. 40.
343 Mr D. Rose, Submissions, p. S249; p. S287,
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administration bill so as to increase the existing rate or incidence of taxation in
another Act (if that is regarded as not imposing taxation). It should be noted that
chapter 6 discusses in detail whether imposing a tax includes increasing the rate or
incidence of taxation.

8.4.7 Mr Rose argued that the power of the Senate to amend a bill that does not
propose a charge or burden so as to increase the rate of tax or expand the tax base
is no more anomalous than the power of the Senate to originate a bill containing
such provisions. He submitted that judges who had enunciated the narrow view of
imposing taxation must have foreseen such consequences. He is of the view that it
would be difficult to ignore the word 'proposed.** Ms Penfold agreed with Mr
Rose that the third paragraph should be interpreted according to the natural
meaning of the language used, regardless of whether this leads to what some might

consider 'anomalies’ 3

8.4.8 Mr Barlin submitted that based on his bottom line approach' the third
paragraph could apply to a bill that did not propose a charge or burden. However,
he acknowledged the application of the first paragraph to Senate amendments that
impose a tax or include an appropriation.®® Mr Evans' view is that the third
paragraph has no application to a bill unless it contains a proposed charge or

burden.?*’

849 Professor Blackshield argued that if the High Court were to interpret the
third paragraph it could not ignore the word 'proposed'. However, he suggested that
it was open to the Parliament to ignore 'proposed' if it was consistent with its

underlying objectives.

8.5 Comments

8.5.1 The Committee considers that it is inappropriate for the Senate to amend
a bill (that itself does not propose a charge or burden) so as to increase an existing
charge or burden by increasing the rate or incidence of taxation. Such an

3% MrD. Rose, Seminar transcript, p.35.
345 Ms H. Penfold, Seminar transcript, p.37.
38 Mr L Bartin, Seminar transcripl, p.37.
7 MrH. Evans, Submissions, p. $58.

348

Serminar transcript, p. 35
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amendment would be inconsistent with the broad purpose of section 53 and the need
to preserve the financial initiative of the House of Representatives, if not with its
literal wording, given the reference to 'proposed’ charges or burdens.

852 The Committee therefore recommends that the Houses adopt a practice
whereby the Senate will not amend a House of Representatives bill that itself does
not propose a charge or burden so as to increase the rate or incidence of taxation,
even if such an inerease s not regarded as amounting to the imposition of taxation.

8.5.3 The Committee acknowledges that, in relation fo this recommendation, it
could be argued the Committee is ignoring the word 'proposed' in the phrase
‘propesed charge or burden'. However, the recommendation sits naturally alongside,
and is concomitant with, the Committee's earlier recommendation that bills
increasing the rate or incidence of taxation should not originate in the Senate (refer
to paragraph 6.5.5).

854 Furthermore, the recommendation is not precluded by the words of section
53. The Committee believes that it is open to both Houses to adopt the practice
recommended by the Committee in relation to bills and amendments, the effect of
which would increase the rate or incidence of taxation. The Committee considers
that the recommendation is, in all the circumstances, appropriate.

commendation 7" .

mittee recommends that, where a

resentatives and does not itself propose-a charge o birden
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Chapter 9 Expenditure under standing appropriations

This chapter focuses on a number of parliamentary practices relevant to expenditure
under standing appropriations. Those practices include the application of the third
paragraph of section 53 to a bill containing a standing appropriation where a Senate
alteration would increase expenditure under the appropriation.

Furthermore, it is considered that the third paragraph applies to a bill that does not
itself contain an appropriation, i a Senate alteration to the bill will increase
expenditure from a standing appropriation. The Comnitiee considers that these

practices should continue,

8.1 Introduction

9.1.1 In chapter 8, the Committee considered the implications of the word
‘mroposed' in the phrase 'proposed charge or burden' in the third paragraph of
section 53, particularly in the context of increases in the rate or incidence of
taxation. This chapter further examines this issue by considering the practices of the
Parliament in relation to the third paragraph of section 53 concerning bills that
contain appropriations and bills that do not contain appropriations. In particular,
the Committee will examine the parliamentary practice of applying the third
paragraph of section 53 to a bill that does not contain an appropriation where a
Senate alteration to the bill would increase expenditure under a standing open-ended
appropriation.®® On a literal interpretation, a bill must contain a 'proposed
charge or burden' for the third paragraph to apply.

9.1.2 The parliamentary practice has arisen in relation to standing open-ended
appropriations. Consequently, the chapter will focus on these appropriations, but
will also look briefly at fixed appropriations. Consideration will also be given to
whether a bill that inereases expenditure under a standing appropriation should be
originated only in the House of Representatives.

%9 Chapter 10 discusses the tests that may be applied to determine if a Senate
amendment increases the proposed charge or burden,
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92 Fized appropriations and standing appropriations

9.2.1 A significant part of government expenditure is authorised annually by the
Parliament in statutes known as Appropriation Acts and Supply Acts. The amounts
appropriated under these Acts are f{ixed or specified amounts for a particular
financial year.

9.2.2 Many items of government expenditure are not authorised annually by the
Parliament. The money required to meet such expenditure is appropriated by other
gpecific Acta. The appropriation sections in such Acts are commonly referred to as
special appropriations. Special appropriations may be specific or indeterminate in

both duration and amount.**°

9.2.3 Special appropriations that are not restricted in their application to a
particular financial year are known as standing appropriations.®® Standing
appropriations do not as a rule specify a monetary limit on expenditure, that is, they
are open-ended appropriations. For the purposes of this chapter, a reference to a
standing appropriation is a reference to a standing open-ended appropriation.

924  Subsection 1363(1) of the Social Security Act 1991 is an example of a
standing appropriation. It provides that:

Subject to this section, payments of social security payments under this Act
must be made out of the Consclidated Revenue Fund, which is appropriated
accordingly.

Pursuant to this subsection, social security payments under the Social Security Act
are automatically funded from the Consolidated Revenue Fund. It is irrelevant how
many people are entitled to socizl security payments at any one time.

9.2.5 Both Mr Turnbull and Mr Wright explained to the Committee the effect of
an amendment that increases expenditure under a program funded from a standing
appropriation ? For example, a program funded from a standing appropriation
on the Consolidated Revenue Fund may provide for grants of financial assistance to
people who satisfy certain eriteria. An amendment to relax the eligibility criteria for
grants under the program will result in more grants being made, and consequently,

30 Browning , op. cit., pp. 448-9.

31 ibid,
352 Mr 1. Turnbull, Submissions, p. $259; Mr B. Wright, Transcript, pp. 88-89.
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will increase expenditure under the program. As the appropriation is open-ended and
the amendment increases expenditure, this automaticaily affects the draw on the
Consolidated Revenue Fund to provide the additional money needed for the
increased number of grants. Mr Turnbull stated that:

.. if a Bill relies on a standing appropriation, .. a Senate amendment
increasing expenditure automatically increases the amount appropriate{?:.353

9.2.6 Mr Turnbull and Mr Wright explained that fixed appropriations are quite
different in this regard. (A fixed appropriation specifies the amount of expenditure
authorised). An amendment that increases expenditure under a program funded
from a fized appropriation does not increase the amount that has been
appropriated.®* If the program (discussed above) was funded from a fixed
appropriation, by relaxing eligibility criteria for grants, the amendment could lead
to the money that has been appropriated being used more quickly. However, the
amendment does not increase the amount that has been appropriated to fund the
grants. The amount that is appropriated under a fixed appropriation can only be
increased by amending that amount to a larger amount.

9.3 Relevant provisions of the Constitution

9.3.1 In order to examine the application of the third paragraph of section 53 to
standing appropriations, it is necessary to consider briefly the general application
of the first and second paragraphs to appropriations. The first paragraph provides
that laws appropriating revenue or moneys shall not originate in the Senate. The
second paragraph precludes the Senate from amending proposed laws that
appropriate revenue or moneys for the ordinary annual services of the Government.
It is generally agreed {assuming that the third paragraph applies to appropriations)
that the third paragraph applies to appropriations other than for the ordinary
annual services of the Government,

9.3.2 Section 56 of the Constitution provides that a proposed law for the
appropriation of revenue or moneys may not be passed unless the purpose of the
appropriation has been recommended by a message from the Governor-General. The

333 Mr L Turnbull, Submissions, p. S259
% ibid, p. $259; Mr B. Wright, Transcript, pp. 88-89.
95 Refer to chapter 7.
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recommendation must be made to the House in which the appropriation originates,
namely the House of Representatives. As only the Governor-General can recommend
an appropriation, the Government of the day has the exclusive authority to originate
a proposal for an appropriation.

9.4 Appropriation bills

94.1  The third paragraph has been treated as applying to a bill containing a
gstanding appropriation, where a Senate amendment to the bill would increase
expenditure under the appropriation.

9.42 Mr Evans submitted that the Sugar Bonus Bill 1903 established that the
third paragraph applies to an appropriation bill.*® The Bill authorised payments
from the Consolidated Revenue Fund (appropriated in the bill iiself) of a bounty for
sugar cane that was grown under certain conditions involving the use of white
labour. The Senate alteration to the bill relaxed the criteria for a sugar grower to
be paid the bounty. The alteration probably would have led to an increase in the
number of eligible claims.

9.4.3 The Senate initially proposed the alteration as an amendment, but the
" House of Representatives took the view that it should be a request. The Senate
ultimately agreed with the House of Representatives that the alteration should be
in the form of a request.

944 The arguments put forward in the House of Representatives in favour of
the Senate making a request included:

¢ There was no difference between a charge on the revenue (appropriation)
and a charge on the people - it was the people's revenue. Therefore a
proposal for an appropriation out of the Consolidated Revenue Fund

imposed a charge or burden on the people.®”

% Any provision in a hill of this kind (hill appropriating revenue) which
prescribed a larger expenditure than that proposed by the House was, to

Mr H. Evans, Submissions, p. 8$54.
7 Pparliamentary Debates, 14 July 1903, p. 2014,
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the extent of the excess, origination of further appropriation - and thus in

contravention of paragraph 1 of section 53.%%%

9.4.5 The arguments put forward in the Senate in favour of the Senate making
an amendment ineluded:

. There was a difference between originating a bill and originating a
proposal in a bill. Section 56 implied that the Senate might receive
messages recommending appropriation and by extension of this argument
might appropriate revenue {even if under section 53 it could not originate
a bill making an appropriation) and by further extension might alter an

N ‘ 235
appropriation

s An increase in appropriation was not necessarily an increase in the burden
on the people {for example, if the budget was in surplus there would be no
need for increased taxes).?®

9.4.6 The practice established by the Sugar Bonus Bill is related to standing

appropriations. However, the third paragraph would also apply to a bill that

contains a fixed appropriation if the effect of the Senate amendment would be to
increase the amount that has been appropriated.

Is the parliamentary practice consistent with the third paragraph of section 537

9.4.7 Mr Evans submitted that the interpretation of the third paragraph adopted
in the Sugar Bonus Bill debate is 'rational and coherent'®®! As previously stated,
it is his view that the third paragraph applies only to biils which the Senate is
precluded from initiating but entitled te amend, namely appropriation bills other
than for the ordinary annual services of the Government.?® The bill itself must
contain the proposed charge or burden.® Mr Turnbull submitted that in relation
to an appropriation bill the proposed charge or burden is ‘obvious™®, that is, it is
the appropriation itself,

8 ibid,, p. 2015

359 Parliamentary Debates, 22 July 1803, pp.2375-5.
%60 ibid., p. 2377.

8T Mr H. Evans, Submissions, p.853.

%62 inid., p.850.

583 ihid, p. §58.

384 ML Tumbull, Submissions, p. S$258.
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948 The Committee accepts that the third paragraph applies to a bill which
contains an appropriation. In this context, a veference to a proposed charge or

burden is a reference to a charge or burden contained in the bill itself.

9.5 Bills that do not contain appropriations

9.56.1°  Mr Turnbull submitted that since 1910 i has been the parliamentary
practice to treat the third paragraph as applying to a bill that does not itself contain
an appropriation, if a Senate amendmens to the bill would increase expenditure from
a standing appropriation in another Act or bill.*® Mr Evans takes the view that
this practice should be limited to bills that amend Acts which contain standing
appropriations in such a way as to affect expenditure under the appropriations {refer
to pai‘agraphs 9.7.2-9.7.7).366

9.5.2 Mr Barlin outlined the approach of the House of Representatives to
expenditure under the third paragraph:

It is considerad that the provisions would apply in respect of expenditure if an
amendment is expected to cause an increase in the sum of money to be
expended under an appropriation — in other words, expected to increase
government expenditure. This is seen as a charge or burden on the people. It
has been considered by the House that it is the proposed expenditure which is
the charge or burden on the people — whether or not this is covered in an
appropriation in the bill itself is not the point. The same sum of money is
involved, and therefore the same charge or burden will result, whether it is
funded by an appropriation in the bill which is subject to the amendment or by
a consequential automatic extension of an q%:g?ropriaiion located elsewhere —
that is, in another bill or in an existing Act,3V

65 Submissions, p. 5258, $263.
%8 MrH. Evans, Submissions, p. S55.
37 ibid., pp. $197-198.
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This approach focuses on the effect of the Senate amendment and does not require
that the bill being amended by the Senate contain an appropriation.

9.5.3 Mr Evans informed the Committee that, on a ‘pure interpretation’ of the
third paragraph, an amendment to a bill that does not contain an appropriation so
as to increase expenditure from a standing appropriation could be made by the
Senate.”® However, Mr Fvans acknowledged that the parliamentary practice is

to require such an amendment to be made by way of a request.?’69

9.5.4 Mr Evans submitted the pariiamentary practice was established by the
debate concerning the Surplus Revenue Bill 1910.%”° Under clause 5 of that bill,
the Commonwealth was to pay Western Australia a certain amount of money over
a ten year period. In the first year approximately 250,000 pounds was to be paid and
in each subsequent year thai amount was to be reduced by approximately 10,000
pounds. The Senate alteration provided for the payments to Western Australia to
be continued beyond the ten year period.

9.5.5 There was uncertainty in the Senate as to whether the alteration should
be moved as an amendment or a request.”’’ The matter received little
consideration in the Senate and was glossed over with the remark "What does it
matter whether we proceed by way of request or amendment?®” The Senate
ultimately proceeded by way of a request. Mr Evans submitted that the
parliamentary practice was hastily adopted without proper thought being given to

the implications of such a practice ™

Expenditure and non-expenditure bilis

0.5.6 Ag has already been stated, it is parliamentary practice to treat the third
paragraph as applying to a bill that does not itself contain an appropriation, if a
Senate amendment to the bill would increase expenditure from a standing
- appropriation,

368
369
370

Mr H. Evans, Transcript, p, 15
ibid., pp. 15-16; Submissions, p. S55.

The bill amended the Surplus Revenue Act 1908. However it is not ciear what section of
that Act contained the appropriation.

Farliamentary Debates, 25 August 1910, p. 2060,
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9.5.7 Bills that do not contain appropriations can be divided into bills that affect
expenditure under a standing appropriation (expenditure bills’} and bills that do not
{'non-expenditure bills).*”* These bills need to be examined in relation to the
parliamentary practice.

(a) Expenditure bills

958 A bill that increases expenditure from a standing appropriation in an
existing Act is an expenditure bill. For example, a bill that amends an Act that
contains a standing appropriation to increase the upper limit on payments under the
Act, or to expand the class of persons who are eligible to receive payments under the
Act, would be regarded as increasing expenditure. A biil that extends the object or
purpose of a standing appropriation or alters the destination of the appropriation
is also an expenditure bill.3"

959 Mr Evans' view is that an expenditure bill does not contain a proposed
charge or burden and, consequently, the third paragraph should be regarded as
having no application to such a bilL.>™ (The charge or burden, that is, the relevant
standing appropriation, is contained in the Act that the bill amends.*”’) Mr Evans
submitted, however, that the third paragraph has been applied in relation to

expenditure bills since 1910 as if they did contain appropriations.®™

9.5.10 My Turnbull submitted that where a bill does not itself contain an
appropriation it is difficult to identify the ‘proposed' charge or burden.’” He
suggested that in relation to an expenditure bill the proposed charge or burden is
the 'standing appropriation as proposed to be affected by the Bill®° That view
has been adopted by the Office of Parliamentary Counsel ®!

$7%  Chapter 8 discusses whether a bill that decreases expenditure falis within the ambit of

the third paragraph. A bill that increases expenditure is, of course, subject to the third
paragraph.

Browning, op.cit,, p.410.
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9.5.11 Mr Rose also suggested that the proposed charge or burden is not limited
to that contained in the bill itself, but may include 'an existing charge or burden as
it would be altered by the provisions proposed in the bill*%

(b) Non-expenditure bills

9.5.12 A non-expenditure biil is a bill that amends an Act but not so as to affect
expenditure from a standing appropriation. An example of such a bill would be a bill
that merely decreases the level of penalties for offences contained in an Act.

9.5.13 A non-expenditure bill neither contains a proposed charge or burden' nor
does it ‘propose’ to affect the relevant standing appropriation {cf the arguments
outlined in relation to an expenditure bill at paragraphs 9.5.10 and 9.5.11).

9.5.14  The Attorney-General's Department submitted that it appeared to have
been accepted by the Houses that the third paragraph applied to amendments even
though they did not increase any charge or burden proposed in the bill itself.3
The approach taken by the House of Representatives as outlined by Mr Barlin
appears to support this (refer to paragraph 9.5.2). The Attorney-General's
Department initially suggested that in such a case the proposed charge or burden
ig the charge or hurden proposed in the amendment (o the bill) proposed by the
Senate.® That view was based on the approach taken to certain Social Services
Bills in 1960. Mr Turnbull did not accept that suggestion on the ground it confused
the Senate amendment with the bill it was amending.’®® Mr Morris was also
critical of the suggestion.®® In a subsequent submission, it was explained that
after a closer examination of the Social Services Biilg, the Department no longer
holds the view that the proposed charge or burden is the charge or burden proposed
in the amendment proposed by the Senate*’

9.5.15  Mr Rose took the view that the third paragraph would not apply to a non-

expenditure bill.® However, he argued that, even though the third paragraph did

382 submissions, p. 278.

S8 MrP. Lahy, Submissions, pp. 238-238.
884 My P. Lahy. Submissions, p. 5238,

385 Mr . Turnbuli, Submissions, p. $259.
3 Mr A Morris, Submissions, p. 8102,
7 submissions, p. S248; p. S278.
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not apply, the Senate was not free to amend a non-expenditure bill so as {o increase
expenditure under a standing appropriation. This view was based on two
propositions. Firstly, a Senate amendment increasing expenditure under a standing
appropriation is a law appropriating revenue or money within the meaning of the
first paragraph.®® Secondly, the first paragraph of section 53 precluded, not only
the introduction of a bill appropriating revenue or moneys or increasing amounts
under a standing appropriation, but also the insertion in a bill of a clause doing

either of those things, 3%

9.5.16 Mr Turnbull considered the argument advanced by Mr Rose and suggested
that the better approach was to treat the second 'proposed’ as a mistake, and ignore
it. Mr Turnbuli contended that this would give effect to the intention of the third
paragraph. (For a more detailed discussion of Mr Turnbull's suggestion, refer to
paragraph 8.4.1).

9.5.17 Mr Morris, although of the view that the third paragraph did not apply to
appropriations, argued that if a bill did not contain an appropriation the Senate
could amend the bill sc as to introduce an appropriation, or to increase an existing

appropriation.®!

Is the parliamentary practice consgistent with the third paragraph of section 537

9.5.18 None of the submissions suggested that the parliamentary practice, in
relation to bills that do not contain appropriations, should not continue. Mr
Turnbull submitted that the practice is corract. He suggested that if the practice was
not in place, there would be a gap in the scheme of section 53 that aliowed the
Senate to indirectly increase appropriations by amending bills from the House of
Representatives which did not propose a charge or burden.® Mr Barlin also

agreed that the current practice should continue.®*

%9 bid., p. S287.

30 ihid., p. $249.

¥ Mr A Morris, Submissions, p. $104.
%2 Mr I Turnbuli, Submissions, p. $258.
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9.5.19  The parliamentary practice is inconsistent with the interpretation of the
third paragraph advanced by Mr Evans. Nonetheless, he agreed that the practice

should not be overtum_ed.394

9.520 The Committee accepts that the parliamentary practice which has been in
place since 1910 in relation to a bill that itself affects expenditure (expenditure bill)
is appropriate. The practice is consistent with the interpretation that a reference in
the third paragraph to a proposed charge or burden is not limited to a charge or
burden contained in a bill, but includes a reference to a standing appropriation as
proposed to he affacted by a bill.

9.521 Theapplication of the third paragraph to non-expenditure bills is consistent
with the interpretation proposed by Mr Turnbull that the word 'proposed’ (second
oceurring) be ignored. The Committee also notes that it is justified if the argument
of Mr Rose is accepted, that is, that the first paragraph of section 53 precludes the
Senate inserting into a bill a clause that increases expenditure under a standing
appropriation.

9.5.22 The Committee considers that the current parliamentary practice is
consistent with the broad policy of seetion 53 and is not precluded by that section.
Having regard to this argument and recognising the force of Mr Rose's argument,
the Commitiee considers that the following recommendation is appropriate.

mimendation 9

ppropriatioh; the:Senate should not-amend the bill't

tanding appropriation; whether or not the bill its

xpend_;igq%é_ undeér a standing appropriation.

se4 Mr H. Evans, Transcript, pp. 15-16, Submissions, p. S230.
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9.6 Should expenditure bills be originated in the Senate?

9.6.1 If a hiil that itself affects expenditure under a standing appropriation
{(expenditure bill) is a bill appropriating revenue or money within the meaning the
first paragraph of section 53, it would appear that such a bill should be originated
only in the House of Representatives because of the prohibition in the first

paragraph.

9.6.2 Mr Rose submitted that the long-established views, at least of successive
Governments, are that a bill which increases expenditure under a standing
appropriation is a proposed law appropriating moneys within the meaning of the
first paragraph of section 53. A Governor-General's message under section 56 is
required for such a bill.**® Mr Rose also referred to an advice dated 26 November
1962 of the then Attorney-General, the Hon Sir Garfield Barwick QC, MP, who
expressed the same view.*™ My Turrbull indicated that the existing practice was
to treat such bills as requiring a Governor-General's message and that such bills

were introduced into the House of Representatives,®®

9.6.3 Mr Evans told the Committee that, as part of the parliamentary practice,
expenditure bills had been introduced into the Senate and the Senate had amended

such bills to further increase expenditure under a standing appropriation,*®

9.6.4 The Committee considers that whether or not a bill which increases
expenditure under a standing appropriation is a bill that falls within the first
paragraph, it is inconsistent with the broad policy of the third paragraph that such
a bill be originated in the Senate.

ommiittee recommends that a bill which incré&fl's'_'eé expenditure unde

p;'qprizit'id'n should not be originated in the-Senate, -

395 Mr D. Rose, Submissions, p. S246.
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8.7 Proposals by Mr Evans

9.7.1 In evidence to the inquiry, Mr Kvans made a number of proposals
concerning expenditure, Mr Evans stressed that the proposals were not designed to
give effect to what he considered to be the 'correct' interpretation of the third
paragraph, but rather to make the best use of the precedents and to formulate a

coherent and consistent interpretation of that section given those precedents.?®

9.7.2 Mr Evans submitted that under the existing parliamentary practice, the
third paragraph could be extended fto apply to an unwieldy range of bills and
amendments that indirectly affect appropriations.**® The first proposal appears
to address these concerns. It provides that:

it should be explicitly declared by the Senate that the paragraph does not apply
to bills in respect of appropriations unless such bills contain appropriations or
amend acts which contain appropriations in such a way as to affect expenditure
under the approptiations, and does not apply te bills originating in the
Senate.*

9.7.3 Mr Furnbull considered that the first recommendation reflected the existing
parHamentary practice, although it was too narrow. He noted that it was
inconsistent with Mr Evans' interpretation of section 53 (that the third paragraph
applies only to bills which the Senate is precluded from initiating, but entitled to
amend, namely appropriation biils other than for the ordinary annual services of the

Government).*%

9.7.4 Mr Rose also considered that the first recommendation was too narrowly
expressed.*™ He argued that the recommendation should not be limited to a bill
that amends 'an Act containing the relevant appropriation’. It should extend to any
bill that would result in an increase in expenditure under any standing
appropriation, regardless of whether that appropriation was contained in the Act

being amended by the bill 'or elsewhere' %

399 ibid., Submissions, p. S301.

400 Mr H. Evans, Submissions, pp.S55-56.
401 Mr H, Evans, Submissions, p. 556-57.
402 Mr . Turnbull, Submission, p. S261.
403 Mr D. Rose, Submissions, p. 5247,
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9.1.5 In a later submission, Mr Rose suggested that the Clerk's proposal should
at least include bills which require or authorise payments and which will result in
an increase in expenditure under ‘any standing appropriation, 'whether or not the
Act containing the appropriation is being amended %

90.78 The approach taken by the House of Representatives as outlined by Mr
Barlin indicates that the standing appropriation may be contained in an existing Act
or bill, that is, it need not be contained in the Act that the bill is amending (refer
to paragraph 9.52). Ms Penfold submitted there were very few standing
appropriations which were likely to be affected by other Acts that were not part of
the same legislative scheme or package. In her view, very few standing

appropriations risk being affected by arguably unrelated Acts.*%

9.7.7 The Committee considers that the first recommendation is too narrowly
framed in relation to standing appropriations. The Committee acknowledges that,
by limiting the application of the third paragraph to bills that amend Acts that
contain standing appropriations, it may be easier to determine whether a bill, and
a Senate alteration to the bill, will affect expenditure under a standing
appropriation. However, the Committee's view is that this can be determined even
if the standing appropriation is contained in another Act or bill,

9.7.8 Mr Evans' second proposal was that:

every government bill which amends an act containing a standing appropriation
s0 as to increase expenditure under the appropriation should contain a clause
appropriating the additional money, should be classified as an appropriation
bill, and should be introduced in the House accerdingly.4

9.7.9 Both Mr Turnbuil and Mr Rose considered that the second recommendation
was not necessary because such a bill was already a bill appropriating revenue or
money.*”® Mr Rose also submitted that it was not clear why the proposal should
only apply to Government bills, although he did acknowledge that it was of little
practical significance because it was unlikely that the a non-Government bill would

be passed by the House of Representatives.*”®

48 ibid., p. S288.
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9.7.10 The Committee considers that it is not necessary for such bills to contain
an appropriation clause. The Committee notes that recommendation 10 is consistent
with Mr Evans' suggestion that such bills be originated in the House of
Representatives.

9.7.11  Mr Evans made two further proposals which are dealt with in chapter 10.
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Chapter 10 Determining whether an amendment will
increase the ’proposed charge or burden’

This chapter considers the test that should be applied to determine whether an
alteration in the Senate increases the proposed charge or burden on the people. The
test to be applied in these circumstances appears to be the most serious area of
contention between the Houses. The Clerk of the House of Representatives favours
a test where the third paragraph of section 53 applies if the 'probable, expected or
intended' effect of the amendment will increase expenditure. The Clerk of the Senate
applies a test where the third paragraph applies if the effect of the amendment will
'necessarily, clearly and directly’ increase expenditure under an appropriation.

An alternative test of ‘availability is also discussed. This test involves considering
whether the amendment will increase the amount available for expenditure,
regardless of whether any of the extra amount available is likely to be spent.

10.1 Introduction

10.1.1  In the discussion of expenditure under appropriations in chapter 9, it was
assumed that an inerease in expenditure had occurred. Chapter 10 considers how to
determine whether an amendment will increase expenditure.

10.1.2  When discussing the test that should be applied to determine which bills
are subject to the third paragraph of section 53, Mr Rose suggested that the matter
could be usefully divided into two issues, namely:

(a) is there an actual proposed charge or burden on the pecple, and
(b) the test for deciding whether the Senate amendment increases the charge
or burden.*!®

The Committee has adopted this division in its discussion of whether expenditure
increases will amount to a proposed charge or burden.

10.1.3  If there is, in fact, a charge or burden on the people and if a Senate
amendment will increase that charge or burden, the third paragraph of section 53

410 Submissions, p. S285.
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applies and the Senate is precluded from amending the bili to increase that charge
or burden.

102 Is there a charge or burden?

10.2.1 Mr Rose submitted that it is reasonably arguable that any provision
appropriating moneys is a provision imposing a charge or burden on the people, even
though no actual expenditure may result. On this view, a charge or burden would
inctude the making of moneys available for expenditure, whether or not the money
will actually be spent (as it could be spent by the Government).**! The Committee
accepts this proposition.

10.2.2 It should also be noted, in this context, that the Committee has accept the
view put forward by Mr Rose that it is open to the Houses to accept that there is a
proposed charge or burden even where a bill proposes & decrease in the charge or
burden: see chapter 8 and recommendation 3.

10.2.3  Mr Rose suggested that a possible distinction could be drawn between a bill
which, say, increases pension rates {(and therefore deals with money) and a provision
requiring the doing of things other than the payment of money (for example, the
construction of a building).** If such a view were adopted, it could be argued that
a provision requiring or authorising 'the doing of things other than the payment of
money' does not impose a charge or burden even if the expenditure for the doing of
the thing is covered by a standing appropriation. On this view, the third paragraph
would have no application. Consequently, the third paragraph does not apply to a
provision merely by reason that it will or may lead to expenditure.*'? It should be
noted that Mr Rose did not advance this argumeni as his view, but rather he
advanced it as a possible argument.

10.2.4  Mr Turnbull did not agree with the argument that a provision authorising
the doing of things other than the payment of money is not subject to the third
paragraph. His view was that any amendment which has the effect of increasing
expenditure under a standing appropriation falls within the ambit of the third

M ibid, p. 5285
12 ibid., pp. 5285, 343, Transcript p. 35 and Seminar Transcript, p. 80.
12 ibid,, p. 5285,
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paragraph.*’* During the seminar, Mr Evans stated that he did not think that the
distinction - between a bill which deals with money and a provision requiring the
doing of things other than the payment of money - was viahle. Mr Rose said that he

was strongly inclined to agree with Mr Fvans on this issue.**®

10.3 Test for determining whether the Senate amendment increases the
proposed charge or burden

10.3.1 The test to he applied in determining whether the Senate amendment
increases the proposed charge or burden appears to be the most serious area of
contention between the Clerks. The Clerk of the House of Representatives believes
that the third paragraph applies where the *probable, expected or intended effect’ of
the amendment is to impose a greater financial imposition on the people than would
be the case if the amendment were not passed. The view of the Clerk of the Senate
is that the third paragraph of section 53 applies where the effect of the amendment
‘necegsarily, clearly and directly’ increases expenditure under a standing
appropriation.

10.3.2  The Committee notes that whether the effect of a Senate alteration should
be compared to the exisiing charge or burden, or the charge or burden proposed by
the bill, is relevant to the application of a test for determining whether there has
been an increase in the proposed charge or burden. The level that the Senate
alteration must be measured against is considered in chapter 8 and recommendation
6. The Committee recommends that the alteration be compared o the charge or
burden proposed by the bill and not the existing charge or burden.

The view of the Clerk of the House of Representatives

10.3.3  According to Mr Barlin's view, the limitation imposed by the third
paragraph of section 53 applies whether the imposition is either direct or
indirect.*'® It suggests that the only satisfactory approach is for each case to be
considered on its merits, The view considers that a charge or burden will result,
whether it is funded by an appropriation in the bill which is subject to the

414
415
416

Mr 1. Turnbull, Transcript, p. 68.
Seminar Transcript, p. 80.
Mr L. Barlin, Submissions, p. S196.
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amendment or by a consequential automatic extension of an appropriation located
elsewhere — that is, in another bill or in an existing Act.*!’

10.3.4 It has been submitted that the ‘probable, expected or intended effect’ test
has the advantage of being relatively ezsy to apply and allows for the application of
certain common sense assumptions about human behaviour in general, and the state

of Australian society in particular,***

10.3.5  Mr Evans criticised the approach of the House of Representatives in a 1992
paper. He stated that, adopting the approach of the House of Representatives and
deciding each case on its merits, '... is a recipe for ... confusion, inconsistencies and
disputes' and .. the lack of any principle to determine difficult cases simply results
in ad hoe decisions ...\

10.3.6  The approach of the House of Representative has been further criticised as
unsatisfactory because it injects uncertainty into the parliamentary process. It has
also been suggested that the application of the test will result in disagreement
between the Houses*® and may amount to an unjustified hindrance on the Senate.
However, it should be noted in this context that, in Mr Barlin's view, the third
paragraph should not be interpreted as preveniing the Senate making an
amendment which may result indirectly in a relatively minor and possibly incidental

increase expenditure in the administration of a program or scheme.*”!

The view of the Clerk of the Senate

10.3.7 In his paper, Mr Evans set out three general conditions which should be
satisfied before the Senate should be required to make a request rather than amend
the bill itself. Those conditions are that:

(a) there is an appropriation proposed in relation to the provisions in the bill
which is the subject of the amendment;

M7 ibid,, p.5197-201.
8 Ms H. Penfold, Submissions, p. $119.

9 amendments and Requests, p. 3 in House of Representatives Standing Committee on
l.egal and Constitutionat Affairs, op. cit.

420 Mr G, Carney, Submissions, p. S69.
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(b} an increase in actual expenditure under an appropriation must be involved,
not merely an increase in the amount authorised to be spent without any
indication of an increase in expenditure; and

{c) the amendment must have the effect of necessarily, clearly and directly

increasing expenditure under the appropriation.t#

From the evidence, it is clear that Mr Evans still subscribes to the view that a clear
and direct impact on expenditure should be the test of whether a request is

required.**

10.3.8 It has been submitted that support for the view of the Clerk of the Senate
can be found in the requirement ‘so as to increase'. It has been suggested that the
phrase requires a motive and an effect. In order for the Senate to have the requisite
motive, the proposed amendment must directly have the effect of increasing the
charge or burden on the people.*”® However, a majority of the judges in Chew v.
The Queen suggested that 'so as to' may sometimes signify purpose rather than
result.’”® This interpretation would appear to confliet with the mecessary, clear
and direct' test which requires a direct link with the resultant expenditure before
the third paragraph of section 53 is invoked.

10.3.9 The 'mecessary, clear and direct' approach has also been eriticised as an
extraordinarily narrow view'™® and as inappropriate where there is a potential
increase in appropriation and where the expenditure in question is subject to
ministerial or some other element of discretion.*®” It has also been suggested that
the narrow test of necessity gives the Senate considerably more scope for
amendment. At the time the amendment is being considered, it may not be possible
to prove that it will 'necessarily, clearly and directly' increase expenditure, and
thereby require a request if the Senate wants to make an alteration. Reasons that
may make it impossible to satisfy the first test include that intended beneficiaries

may be unaware of their eligibility and therefore may not apply for the relevant

422 Cited in The Legistative process in the Parliament of the Commonwealth: Amendments
and Requests', p. 9 In House of Representatives Standing Committee on Legal and
Constitutional Affairs, loc. cit.
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benefits, or claimants may not satisfy the eligibility requirements for payment of the
benefit. 4%

10.3.10 Mr Rose suggests that the approaches of both Clerks involve speculation
as to the likelihood that expenditure will oceur and the exercise of administrative
discretions.*® Mr Rose suggested that rules could not be drafted which can
determine whether an expenditure increase amounts to a charge or burden in every
conceivable situation, but he suggested that this does not mean some useful rules
could not, or should not, be laid down.**

Areas of agreement

10.3.11 Despite the conflicting views of the Clerks in relation to this issue,
there do appear to be some areas of agreement. Mr Rose submits that it appears to
be generally accepted that:

(a) the third paragraph preciudes any amendment that would increase an
appropriation by a quantifiable amount; and

(b) the third paragraph applies where the appropriation is standing and open-
ended, and it will necessarily result in a greater amount being expended
{whether the appropriation is in the Biil itself, in an Act being amended by
the Bill or in some other Act).*™

10.3.12 The Committee notes that, in relation to (b), Mr Evans' view is that the
third paragraph should oniy apply where a standing appropriation is in the hill itself
or in the Act being amended by the bill (refer to paragraph 9.5.1).

10.3.13 The Committee agrees that the area of controversy concerns those bills that
will not ‘necessarily, clearly and directly’ result in increased expenditure.*®* Mr
Barlin appears to agree that the third paragraph applies to bills that will necessarily

428 Office of the Clerk of the House of Representatives, 'The legislative process in the
Parliament of the Commonwealth: A Background Paper,’p.3 in House of Representatives
Standing Committee on.Legal and Constitutional Affairs, The third paragraph of section
83: Inquiry information, April 1994, See also paragraph 2.14.5 ff of the Committee's
Issues Paper,

428 Transcript, p. 36 and Submissions, p. 5341,
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or probably cause an increase in expenditure under an appropriation because the
nature of the amendment is such that it is reasonable to conclude that it will result

in an increase in expenditure,**

The 'availability' test

10.3.14 Mr Rose proposes a test whereby increases in expenditure could be
determined by considering whether the amendment would increase the amount
available for expenditure, whether or not any of the extra amount is likely to be
spent.* Where Parliament makes more money available to the Executive, that
is a burden on the people, regardiess of whether the money is actually spent, 13

10.3.15 During the seminar, Ms Penfold suggested that the ‘availability' test would
be relatively easy to apply®™® and it would enable identification of the purpose for
which the bill was being drafted®’. If an amendment added a class of people to
those eligible to receive a benefit, the amount available under the appropriation
would be increased by the amount needed to pay the increased benefits.*® The
effect of the application of this fest is that while increased expenditure is authorised,

it is not obligatory that the authorised moneys be spent.

10.3.16 However, Mr Evans was critical of the test and stated that it does not
accord with the third paragraph which refers to actualities and not intentions.*3
He also argued that the question of whether the amendment authorises more
expenditure often becomes the same question as whether any expenditure is going
to oceur. He suggested that the application of entitlements to an empty class does
not authorise any expenditure '’ Ms Penfold disagreed and said that an
application of entitlements to an empty class would clearly authorise

expenditure.it!
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10.3.17 Mr Evans' view was that the 'availability' test may not be helpful in relation
to standing appropriations. He suggested that it is often difficult to determine
whether a particular appropriation in a bill or a particular amendment increases the
maximum amount of money available under the appropriation. As the amount of the
appi‘opriation is indefinite, and the effect of the amendment is uncertain, it is not
possible to say whether the provision or amendment increases the maximum amount

available under the appropriation,*#2

10.3.18 Mr Rose suggested there was another possible option to determine whether
expenditure has been increased. Wherever the Senate wants to amend a bill and is
precluded from doing so by the third paragraph, because of the effect under an
appropriation, the Senate could include an amendment that would break the link
with that appropriation.*® Mr Rose cites a standing appropriation for the cost of
buildings of a certain deseription as an example. If a bill provided for a building to
be constructed, the Senate may want to amend the bill to increase the size of the
building. In order to do this, it could include a provision stating that the cost of the
increase would be met from moneys to be appropriated. ™ Mr Evans notes that
this approach has been used in the Senate and it could also be applied to taxation
bills.**

10.3.19 Ms Penfold put forward the proposition that a request eould be required
where an alteration makes an increase legally possible even if the net effect of the
alteration is a decreass (in the expenditure available under the appropriation or the
total tax or charge payable).®® According to this proposition, to determine
whether there has been an increase in the proposed charge or burden, the effect of
a charge or burden on any class of people is relevant, not the pet effect on the
revenue or on the people as a whole *” Ms Penfold also explained the way in
which she thought that this proposition appeared to have been accepted by Professor
Blackshield.*

10.3.20 As previously noted, Ms Penfold sluggested that this proposition could be
applicable to appropriations, taxes and other charges. Generally, whether there has
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been an increase in the proposed charge or burden on the people has been discussed
only in relation to expenditure as that is where the problems have arisen in the past.
However, the Committee perceives some benefit in a test which covers all types of
charges as Ms Penfold's test does. Such a test would cover issues concerning taxation
which may arise in the future. For example, there may be a proposed amendment
in the Senate which would result in some taxpayers being iiable to pay more tax and
other taxpayers being liable to pay less tax. Ms Penfold's test would be applicable to
such a case. Ms Penfold stated that she did not think her test was inconsistent with
Mr Rose's specific views, but he had not seen this formulation.

10.3.21 The Committee is attracted, in principle, to Ms Penfold's variant of the
‘availability test’. It notes the advantages, particulariy for drafting, in using a test
which is relatively easy to apply. But the Commitiee is also aware of Mr Evans'
concern that a test of this kind would severely curiail the Senate's power to amend
bills containing proposed charges or burdens, even if the test was not applied to
minor and incidental increases in expenditure or taxation . However, curtailing the
power of the Senate in amending bills of this type to increase the proposed charge
or burden is consistent with preserving the financial initiative of the House of
Representatives,

10.3.22 Given the increasing number of disputes prompted by this issue {refer to
chapters 1 and 2), it is evident that there is no established parliamentary practice
ont which the Committee can rely as a eriterion for making a decision on this issue.
The Committee considers that the current approaches do not appear to be operating
satisfactorily because the Houses do not apply the same test.

10.3.23 The Committee considers that a request should be required where an
alteration to a bill is moved in the Senate which will make an increase legally
possible, even if the net effect of the alteration is a decrease. The Committee
considers that the House of Representatives would be unlikely to object if the Senate
proposed to amend & bill where the alteration would resuit in a minor or incidental
increase in expenditure. The Committee notes that this appears to be the carrent
practice.
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104

10.4.1

proposals which deal with administrative issues concerning the third paragraph of

Further proposals by Mr Evans

This is an appropriate place to discuss Mr Evansg' third and fourth

seetion 53, (His first two proposals were discussed at paragraph 9.7).

10.4.2

10.4.3

Mr Evang' third proposal was that:

Where # government bill originating in the House amends an act containing
such an appropriation [ie. standing], in relation to each amendment to such a
bill circulated in the Senate, the responsible Senate minister should be required
to provide, before the amendment is moved, a statement of whether the
amendment would, in the government's view, affect expenditure from the
appropriation, and to give a statement of reascng for that view.“g(emphasis
added)

The Committee suggests that it may be an 'administrative nightmare' if the
responsible Senate Minister were required to provide a statement for every

amendment.

10.4.4

10.4.5

Mr Evans also suggested that:

Where an amendment, which will affect expenditure from an appropriation is
to be moved in the Senate, is stated by a Minister to have the effect of
increasing expenditure from such an appropriation, the amendment shail be
moved as a request to the House of Representatives. 50

The Committee recognises that Mr Evans' fourth proposal is related to his
earlier proposals. That is, the proposal is related to appropriation bills where the bill
contains an appropriation or amends an Act containing an appropriation so as to
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increase expenditure under an appropriation.*” The Committee does not agree
with that limitation. However, it considers that the idea in this proposal could be
usefully applied to all expenditure and appropriation bills.

10.4.6  If the responsible Senate Minister made a statement to the Senate as to
whether the alteration proposed in the Senate would increase expenditure under a
standing appropriation, this may assist Senators in deciding whether the alteration
should be moved as a request or an amendment. Assuming the Senator obtained
advice from the Attorney-General's Department and the Office of Parliamentary
Counsel, the Senate would then have a basis for making a decision as to whether an
alteration should be a request or an amendment. However, if the Senate disagreed
with the advice tendered, it could then decide how to proceed with the alteration.

1047 The Committee suggests that if the Senate proposes an amendment to a bill
which has originated in the House of Representatives and the responsible Senate
Minister congsiders that the amendment will increase expenditure under a standing
appropriation, the Minister should, give a statement to the Senate to that effect.

B ibid,, p. s221.
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Chapter 11 Further issues

Some issues that were not the subject of a great deal of evidence and which have not
been dealt with in earlier chapters, are discussed in this chapter. Those issues
include whether the third paragraph should apply to bills that have originated in the
Senate, whether the term 'charge or burden’ refers only to financial burdens,
whether it is within the Senate's power to request an amendment to a bill which it
could amend itself and whether the Senate can press a request for an amendment,

11.1 Introduction

11.1.1  There are many other issues associated with the third paragraph of section
53 that have not been dealt with in earlier chapters. This exposure draft does not
purport to provide an exhaustive account of theose issues. Rather it focuses on the
issues raised in evidence and dehated during the inquiry. Some of the issues, which
have not been the subject of detailed consideration during the inquiry, will be briefly
discussed here. ' 7

112  Should the third paragraph of section 53 apply to bills that have originated
in the Senate?

11.2.1  There are a number of arguments that support the view that the third
paragraph of section 53 should not apply to bills that have originated in the Senate.
First, Mr Morris submitted that the term 'proposed laws' should be read as applying
to a bill which has reached that stage, that is, a bill that has been passed by one
house of parliament.®”® He argued that a bill originated in the House of
Representatives, but which has not yet been passed by that House, is not a 'proposed
law'. The same applies for a bill originated in the Senate.

11.2.2 There are a number of criticisms that can be made in relation to this
argument. The argument assumes that "proposed’ only means 'proposed by a House'
and cannot include 'proposed by the member who introduced the bill'*® It has
also been noted that Mr Morris' construction of 'proposed law' is inconsistent with
the first paragraph of section 53 which provides that proposed laws appropriating

42 ihid,, p. 890
4% Mr D. Rose, Submissions, p. $277.
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moneys and imposing taxation cannot be originated in the Senate. It would not
make sense to suggest that the first paragraph applies to a bill only after it has been
passed by the Senate.*™

11.23 The second argument, which supports the view that the third paragraph
should not apply to bills which originate in the Senate, is based on the word 'return’
in the fourth paragraph of section 53. The fourth paragraph provides that:

The Senate may at any stage return to the House of Representatives any
proposed law which the Senate may not amend, requesting, by message, the
omission or amendment of any items or provisions therein. And the House of
Representatives may, if it thinks fit, make any of such omissions or
amendments, with or without modifications.

It would be inappropriate to refer to the return of a bill to a particular House if the
bill had never been in that chamber. It would appear that the reference to the return
of proposed laws the Senate may not amend in the fourth paragraph includes a bill

455

that the Senate cannot amend in a particular way.

11.2.4 In his 1950 opinion, Sir Robert Garran agreed that the prohibition on
amendment only applies to proposed laws that have come from the House of
Representatives. He stated that this is in accord with one purpose of the section,
that is, in the case of a difference hetween the Houses, the House of Representatives
shall be responsible for the form of the bill, but the Senate wiil have a voice as to
whether the bill shall become law.*%

11.2.5  Furthermore, if a bill was originated in the Senate, but the application of
the third paragraph prevented the Senate from amending the bill, the Senate could
reject that bill and simply originate another bill which includes the desired

amendments,*®7
44 see Mr H. Evans, Submissions, p. $218 and Mr D. Ross, Submissions, p. $277.
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11.2.6 It appears that most commentators, including Mr Morris, Sir Robert
Garran, Ms Penfold*® and Mr Evans, support the view that the third paragraph
should not apply to bills originated in the Senate. However, the source of Mr Evans'
view is not those arguments outlined above. As previously noted, Mr Evans
subranitted that the third paragraph applies only to bills which the Senate may not
initiate but may amend {(that is, bills appropriating money other than for the
ordinary annual services). He argues that it would be a nonsense if the third
paragraph was interpreted as preventing the Senate from amending a bill which it

may initiate.**?

11.2.7  The use of the word 'refurn’ and the fact that it makes no sense to prevent
the Senate emending a bill which was originated in the Senate leads the Committee
to agree that the third paragraph of section 53 should not apply to bills that
originate in the Senate.

11.2.8  The Committee would add only that this view must be considered in the
wider context of bilis which should not be originated in the Senate because of the
first paragraph of section 53 or which should not be originated in the Senate because
of the broad policy of section 53, In this respect, this recommendation is tied to an
acceptance of recommendations 3 and 6. In summary, the Committee considers that
the bills which the Senate should not initiate include bills increasing the rate or
incidence of taxation and bills increasing expenditure under a standing
appropriation.

Th Commlttee recommends that the. thlrd parag’raph of ‘se
as appilcable only to b1§15 thai have orlgmated
Representatwes : = :
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11.3 Does the term 'charge or burden' in the third paragraph of section 53 refer
" only to financial burdens or to financial and administrative burdens?

11.3.1 The issue was raised in submissions by Mr Jones*® and Ms Penfold. Ms
Penfold noted that:

The concept of 'financial’ charges and burdens has not been raised expressly but
is, ... inherent in some of the discussions about how far the expression 'charge
or hurden' can extend. 6!

That also appears to be the conclusion reached by some witnesses when considering
the Native Title Case.*™ The Committee agrees that the third paragraph applies
only to financial burdens,

11.3.2 The Committee has not attempted to define what is meant by charges or
burdens of a financial character. This will generally be clear, but there are
borderline cases. The Taxation Laws Amendment Bill (No. 4) 1993, which gave rise
to this inquiry, is one of those cases. The bill advanced the dates by which company
tax was to be paid. The consequence was that taxpayers had to pay in more frequent
instalments and thereby lose interest, or pay interest on moneys required to make
payments earlier than required under the existing law.*®® The Senate amendment
would have resulted in a similar interest burden being incurred by another ¢lass of
taxpayer (refer to paragraph 1.6.3). The Committee did not receive evidence on the
issue and it has not formed a concluded view. However, the Committee considers
that the third paragraph of section 53 should only apply to charges or burdens of
a financial charscter.

114 Does 'the people' in the third paragraph of section 53 refer to natural
persons only?

11.4.1 1t has been submitted that the third paragraph of section 53 refers only to
'a charge or burden on the people' and that it does not refer to either a charge or
burden on the Consolidated Revenue Fund or on the States.*®

480
461

Submissions, p. $310.
Submissions, p. $353.

%2 Refer to para. 3.4.18 f,

43 MrD. Rose, Submissions, p. S284.
4 Mr A Monis, p.S12.
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11.4.2 It has also been suggested that the third paragraph may not apply to an
increase in a 'proposed charge or burden' to be imposed on legal entities, such as
companies, corporations and trade unions.!® While the word 'person' generally
includes a corporation®®, the word ‘people' is consistently used in the Constitution
to refer to natural persons. The preamble and sections 7, 24 and 127 (before it was
repealed) of the Constitution are cited in support of that proposition.*®’
Furthermore, the High Court has held that the term ‘residents' in section 75(iv) of
the Constitution refers to natural persons and not corporations.*®® Consequently,
Mr Morris argued that the third paragraph has no application where a proposed law
is amended by the Senate to increase any proposed charge or burden on non-human

entities.*%

11.4.3 However, while Mr Morris noted that ordinarily '‘people’ would almost
certainly refer to natural persons, it has been suggested that ‘charge or burden on
the people’ may have been intended to have a less literal meaning that is wide
enough to cover charges where legal entities bear the direct impact. Such entities
are, after all, legal entities by which people are organised.*”™ Furthermore, in some
cases, the imposition of a charge or burden on non-human entities (eg. corporations)
will be passed on to natural persons {eg. shareholders) by increased prices or

membership fees "

11.44  The Committee is inclined {0 the view that charge or burden on the people
should be interpreted broadly to encompass the 'flow-on’ effects of charges or
burdens in a general sense.

5 ipid, pp. 812-13.

% Royal Mail Steam Packet Co. v. Braham (1877} 2 App Cas 381 and subsequent cases.
See also Mr Morris at p. 513 referring to the relevant Australian cases which are cited in
The Australian Digest second edition, volume 37, columns 182-191. The principle has
been included in statute in section 22({a) of the Acts Interpretation Act 19071 and section
161 of The Corporations Law. The principle has also been referred to in recent High
Court decisions - see, for example, Koowarta v. Bjelke-Petersen (1982) 153 CLR 168 at
236 per Mason J.

7 ibid., p.513.

468 Australasian Temperance and General Mutual Life Assurance Society v. Howe (1922) 31

CLR 290.

Mr A. Morris, Submissions, p. $13.

Mr D. Rose, Submissions, p. 5280,

ibid., p.5280. See also Mr A. Merris, Submissions, p.S27.
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11.5 Does ‘the people’ in the third paragraph of section 53 refer to Australian
residents only?

11.5.1 Mr Morris suggested that the third paragraph of section 53 may not apply
to a 'proposed charge or burden' which is to be imposed on persons who are not
residents of Australia. The use of the word 'people’ elsewhere in the Constitution
supports the argument as the 'people’ referred to in the Constitution are residents
of the Commonwealth.*™ Mr Morris concluded that it is an open question whether
charges levied on non-residents (for example, arrival and departure taxes or
payments for visas) are subject to the third paragraph of section 53.4% The
Committee agrees that this is an open guestion.

116 Is it within the Senate's power to request an amendment to a bill which it
‘could amend itself?

11.6.1  1f has been suggested that if the Senate agreed to request the House to
amend bills which the Senate believes it could amend it{self, the problems
surrounding the application of the third paragraph of section 53 may be solved.
However, there is a threshold question as to whether the Senate can request
amendments in situations where the Constitution does not require requests to be
made.

11.6.2 One view of the issue is that it is within the Senate's power to request the
House to amend a hill which it could amend itself. If the Senate requested an
amendment to a bill it could amend, it is not seeking to exercise its full powers and
consequently, such a request should not be considered unconstitutional.

11.6.3  The alternative view is that the Senate cannot request the House to amend
a bill it may already amend itself. The fourth paragraph of section 53 states that the
Senate may return a 'proposed law which the Senate may not amend'. On a literal
interpretation of that paragraph, if the Senate can amend a bill itself, it is prevented
from returning it to the House of Representatives with a request for an amendment.

11.6.4 As previously noted, where a Senate request is not complied with, the
Senate bears the responsibility of determining the fate of the bill. It may drop the

472 ibid., p.S28.
3 g, p.528. Mr Rose agreed that this issue is an open question.
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request or veto the whole bill.*™ It might be argued that if the Senate can amend
a bill, it should not be able to opt instead to request an amendment in order to
retain its ability to veto the bill altogether. It appears that it would be open to the
House to refuse to consider the request and return the bill to the Senate.”
Alternatively, the House may accept the request even if if is of the view that the
Senate could have amended the bill.

11.6.5 There may also be implications in relation to section 57 of the Constitution
if the Senate makes a request when it could amend itself. If the Senate makes a
request when it could amend the proposed law, that may be considered a failure to
pass the proposed law. A failure to pass may invoke the double dissolution procedure
in certain circumstances (refer to paragraph 6.4.10 for discussion of section 57).

11.6.6  Mr FEvans suggests that the boundary between amendments and requests
needs to be clear otherwise the Houses will be

... sliding down that slippery slope that pecple have expressed concern about in
the past, whereby every amendment will become a request.

11.6.7 The Committee recognises that there is stil! a need for delineation between
situations where amendments are permitted and those where requests are required.
It is anticipated that the proposed compact will assist in developing this delineation.

11.7 Where the Senate proposes to make alterations that would both involve
amendments and requests, how should those alterations be drafted?

1171 It has been suggested that, where the Senate proposes to make alterations
that would be a combination of requests and amendments, it would be simpler if all
of those alterations were drafted in the same form. This issue involves a question
of constitutional power. It also raises the possibility that where the Senate makes
a request when it could amend the bill, the House of Representatives may return the
hill and ask that the Senate make the amendment (refer fto paragraphs 11.6.4-
11.6.6).

474 Refer to paragraphs 1.7.1-1.7.4.

475 However, it appears unlikely that the House of Representatives would take that course
of action.

476 Seminar Transcript, p. 52.
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11.7.2 | Mr Turnbull submitted that, in this situation, it would be desirable to treat
all of the alterations as requests. The rationale for this view is that the Constitution
bars the Senate from making amendments in certain eircumstances, but there are

no restrictions on the Senate making any sort of request.*”’

11.7.83 Where an alteration could be drafted as an amendment, but it is
consequential on & request, the Office of Parliamentary Counsel takes the view that
the alteration should also take the form of a requests.®™

11.7.4  The Committee considers that, in both of these circumstances, the safest
and most efficient course wouid be for the alterations to take the form of requests
(noting that the House of Representatives may want the Senate to amend a bill
rather than request the amendment where the Senate has the power to do so).

118 Can the Senate press a request for an amendment to a bill?

11.8.1 The House of Representatives has never eonceded the Senate's right to
repeat and thereby press or insist on a request for an amendment in a Bill which the
Senate may not amend. The Clerk of the Senate argues that the Senate has
successfully pressed requests on many occasions since 1901 and suggests that if the
framers of the Constitution had intended that the Senate be prevented from pressing
its requests, such a prohibition would have been included in the Constitution. ™

11.8.2  Proponents of the argument that the pressing of requests by the Senate is
unconstitutional cite Quick and Garran in support of their view. Quick and Garran
~ stated that:

. in the case of a bill which the Senate may not amend, the House of
Representatives alone is responsible for the form of the measure; the Senate
cannot strike out or alter a word of it, but can only suggest that the House of
Representatives should do so. If that House declines to make the suggested
amendment, the Senate is face to face with the responsibility of either passing
the bill as it stands or rejecting it as it stands. It cannot shelve that
responsibility by insisting on its suggestion, because there is nothing on which
to insist ... If its request is not complied with, it can reject the bill, or shelve it;
but it must take the fuil responsibility of its action ... 480

7 Mr 1. Turnbull, Submissions, p. S262.

478 Ms H. Penfold, Submissions, p. S353.
479 submissions, p. $233,
480 Quick and Garran, op. cit., pp. 671-2.
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The implication of the view expressed by Quick and (Garran is that the Senate can
make a given request only once at any particular stage of a bill,

11.8.3  Other arguments that support the view that the pre'ssing of requests is
unconstitutional include:

(a) the words 'at any stage' in the fourth paragraph of section 53 do not mean
the same thing as ‘at any time and from time to time', but rather they refer

to the recognised stages in the passage of a bill through the chamber*®;

{b in 1902 Sir Isaac Isaacs stated that once the Senate had made a request,
its power of suggestion was exhausted as far as that stage was concerned;
it has no right to challenge a decision of the House of Representatives in

matters where it has made requests and received a definite answer*®

() Sir John Latham's statement that the only practical way a distinction may
be drawn between a request and an amendment is by taking the view that
a request can only be made once and having made the request, the Senate
has exercised all the rights and privileges ailowed by the Constitution®®?,
and

Gy in relation to a request, the form of the bill rests solely with the House; to
press a request Is to insist on it and that is a contradiction in terms and
unconstitutional 4%

11.8.4 Some of the arguments in support of those who advocate the
constitutionality of pressed requests include:

(a) the use of the term 'at any stage' in the fourth paragraph of section &3
suggests that the sending of requests is not limited to one occasion;

4 Garran R. et al, Constitutional opinion on whether the Senate has a right to press a

request for the amendment of 8 money bifi cited in Browning, op. cit,, p.448.

%2 House of Representatives Debates, 3 September 1902, p. 15691 cited in Browning, op.
cit., p. 448,

3 pouse of Representatives Debates, 30 September 1933, p. 5249 cited in Browning, op.
cit., p. 448

44 ibid,, p. 448.
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(b) at the Constitutiona! Convention of 1898 an amendment to insert the word
‘onece' in the fourth paragraph, to prevent the Senate repeating a request,

was defeated®®®; and

(¢) even if the Senate cannot press a request, it could easily circumvent the
restriction by slightly modifying a request when it was repeated. (It has
been suggested that it cannot be supposed that the framers of the
Constitution intended to impose a prohibition that could be so easily
avoided)*%,

11.8.5 The fourth paragraph of section 53 permits the Senate to make a request
by message for the omission or amendment of an item or provision at any stage.
The Commiitee agrees with the view expressed by Sir Isaac Isaacs that once the
Senate has made a request in relation to a particular issue, its power of suggestion
is exhausted as far as that stage is concerned. The Committee also agrees with the
meaning attributed to 'stage' in paragraph 11.8.3, that is, it refers to the recognised
stages in the passage of a bill through the chamber. Any subsequent request at the
same stage must relate to a different substantive issue. A second request on the
same issue can be made provided that the request is made at a different stage.

11.8.6 The possibility that the pressing of requests may invoke the process
outlined in section 57 of the Constitution should alsc be noted in this context. At
some point, for the purposes of section 57, the Senate must fail to pass the proposed
law. As previously discussed, if the Senate twice rejecis or fails to pass the proposed
Iaw within the prescribed time frame, or passes it with amendments to which the
House of Representatives will not agree, this may provide the ‘trigger' for a
dissolution of both Houses of Parliament (refer to paragraph 6.4.10 for further
discussion of section 57 of the Constitution).

11.9 Other issues on which there is little or no evidence
1181 A number of issues were brought to the Committee's attention by Mr Kerry

Jones. The Committee has little or no evidence on these issues and consequently has
not made a decision on them. Nevertheless, those issues have been listed here to

5 Mr M. Evans, Submissions, p. $233 citing Convention Debates, pp. 1996-9.
6 ibid., p. $233.
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promote further discussion prior to the drafting of the proposed compact and the
tabling of the Committee's final report.

11.9.2 Mr Jones queried whether, in the case of a tax base increase, there will still
be an increased charge or burden if the person is given a choice whether to accept
the increase. Mr Jones gave the example of where a bill requires taxpayers to keep
onerous records and assesses the taxpayer $100 whenever a transaction oceurs, An
alteration gives the taxpayer a choice of not keeping records but paying $150 tax
instead.*®” Mr Evans responded that to define voluntary payments of this type as
taxation would blur the distinction between taxation and other compulsions®®, It
appears that Mr Evans does not think a payment of this type should be classified
ag a charge or burden within the meaning of the third paragraph.

11.2.3  Some of the other issues raised by Mr Jones are listed below,

(a) How many people must have their charge or burden increased for the third
paragraph of section 53 to apply? If the charge or burden must be
increased on more than one person for the third paragraph to apply, how
should the number of people be determined?

1)) In relation to (a}, if the charge or burden on other people is decreased,
must the increase be a net increase in order to fall within the third
paragraph? If so, is this to be done on the basis of the number of people or
the quantum?4®

() H there is more than one alteration to a bill, should the third paragraph
of section H3 be applied:

() separately to each alieration;
{ii) to all alterations as if they were a single alteration; or
(i) to each, taking into account only the alterations that preceded it?

487
488
489

Submissions, p. $310.
Submissions, p. 3349

Nate Mr Evans' view that where the taxation payable by any group of taxpayers is
increased, the bill should be regarded as a bill imposing taxation - see p. $348.




146 The Third Paragraph of Section 53

{d) Can a proposed law propose more than one charge or burden?

The Committee would welcome any comments on these issues.

1116 Issues related to the fourth paragraph of section 53

11.10.1 The fourth paragraph of section 53 is relevant to any discussion of the
third paragraph because it is the only way by which the Senate may alter a bill if
the prohibition in the third paragraph is invoked. The text of the fourth paragraph
of section 53 is set out at paragraph 11.2.3. The ability to amend is perceived as
more significant than the ability to make requests. Therefore, the fourth paragraph
of section 53 is central in relation to the powers of the respective Houses.

11.10.2 Two issues relevant to the fourth paragraph of section 53 have been raised
by Ms Penfold.**® Those issues are set out below.

{a) The fourth paragraph refers to 'any proposed law which the Senate may
not amend'; it does not refer to a proposed amendment. Does the fourth
paragraph of section 53 therefore only apply to the second paragraph?

(b} The fourth paragraph provides that the Senate may request the omission
or amendment of any items or provisions., Does this mean that a request
is not available if it would involve the insertion of new material?

11,10.3 The Committee is inclined to answer both of these questions in the
negative, as a positive answer seems to depend on a particularly literal approach to
section 53, but it has not formed a concluded view.

490 Submissions, p. $355.
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Chapter 12 Overview

This chapter provides an overview of the exposure draff. It discusses the main
criteria on which the Committee has relied in making decisions on the issues and
it outlines the Committee's recommendations together with the criteria used to reach
that recommendation. The Committee has scught to adhere to the broad purpose of
section &3, that Is, to maintain the financial initiative of the House of
Representatives, and to preserve existing parliamentary practices. The chapter also
diseusses the consistency of the Committee's recommendations.

121 Introduction

12.1.1  The following chapter will draw together, and discuss the consistency of,
the Committee's recommendations concerning the third paragraph of section 53 of
the Constitution. A diagrammatical representation of the Committee's
recommendations is located at the end of this chapter.

12.1.2  Thebroad purpose of section 53 is to preserve the financial initiative of the
House of Representatives, The House of Representatives has an exclusive right of
initiation in relation to money matters. The Commitiee has consistently referred to
this rule in framing its recommendations and the rule appears to be supported by
all witnesses and participants.

12.1.3  There are a number of criteria that can be used in interpreting the third
paragraph of section 58 of the Constitution. The relevant criteria include the broad
purpose of section 53, current parliamentary practiee, the drafting history of section
53, the natural meaning of the words, the workability of any interpretation and the
opinions of respected commentators. All of these criteria need to be considered in
order to provide 2 coherent view of the third paragraph of section 53.

12.1.4 The Committee has evidently relied on some eriteria more frequently, and
to a greater extent, than other criteria. This is due, in part, to the fact it is
impossible to reconcile all of the competing views on this matter. Two criteria that
are often relied upon are the broad purpose of section 53 and parfiamentary practice.
It is apparent that there needs to be compromise of one or more of the relevant
criteria in order to arrive at a sensible and practical interpretation of the third
paragraph of section 53. This i§ not an inconsistent approach, but rather a
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pragmatic view designed to reduce the difficulties surrounding the interpretation of
the third paragraph of section 53 of the Constitution,

122 Discussion of recommendations

1221 The Committee's first recommendation is that the third paragraph of
section 53 should be regarded as applicable to tax and tax-related measures. In
reaching that recommendation, the Committee traces the history of the issue
through early opinions, focusing specifically on the 1950 opinion of Sir Robert
Garran. The recommendation is based on that opinion and current, although recent,
parliamentary practice,

1222  The Committee then recommends that provisions imposing {ines or other
pecuniary penalties, and provisions for the demand, payment or appropriation of fees
for licences or fees for services should not be regarded as charges or burdens for the
purposes of the third paragraph of section 53. The Committee suggests these
imposts are not charges or burdens on the people because they serve other purposes,
such as providing a sanction for unlawful behaviour, or are provided in exchange for
something received. The recommendation is also based on current parliamentary
practice.

12.2.3 The Committee's third recommendation is that a bill which increases the
rate or incidence of taxation should not be originated in the Senate. The Committee
considers that the origination of such bills in the Senate is inconsistent with the
purpose of section 53, and the counstitutional objective of preserving the financial
initiative of the House of Representatives, Whether or not the origination of such
a measure amounts to the imposition of taxation within the first paragraph of
section 53, which would preclude such origination (but on which the Comimittee
refrains from expressing a view), the Committee considers that origination of bills
which increase the rate or incidence of taxation in the Senate is inconsistent with
the broad policy of section 53. The Committee therefore considers that a practice be
adopted whereby such measures are not originated in the Senate.

1224 Inthe Committee's view, this approach is an example of a sensible practice
being open to the Houses which is not preeluded by section 53. It also avoids having
to determine the meaning of 'imposing taxation', which has been the subject of
considerable discussion, uncertainty and diversity of opinion.
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12.2.58  The Committee then recommends that the Houses should continue to
regard the third paragraph of section 53 as applicable to proposed laws relating to
appropriation and expenditure (other than proposed laws appropriating revenue or
moneys for the ordinary annual services of the Government, which the Senate is
prevented from amending by the second paragraph of section 53). This
recommendation is based on historical intention and nearly a century of
parliamentary practice.

12.2.6  The Committee then considers the appropriate benchmark for determining
whether there has been an increase in the proposed charge or burden within the
meaning of the third paragraph of section 53. The Committee accepts that a bill that
decreases an existing charge or burden contains a proposed charge or burden for the
purposes of the third paragraph. Consequently, an alteration in the Senate to
increase the level of the charge or burden proposed by the bili should take the form
of a request. Recommendations five and six are again based on preserving the
finaneial initiative of the House of Representatives. Once that House takes the
financial initiative and reduces a charge, the level for determining whether there has
been an increase is the charge proposed in the bill, not the original charge.

12.2.7 The Committee is aware that, on a liferal interpretation, the third
paragraph of section 53 would not apply to a bill that does not contain a proposed
charge or burden. Consequently, a bill could be amended in the Senate to increase
an existing charge or burden by increasing the rate or incidence of taxation, if that
is regarded as not imposing taxation. The Committee's seventh recommendation is
that the Senate should not amend a bill originated in the House of Representatives
{that does not propose a charge or burden) so as to inerease the rate or incidence
of taxation. This recommendation sits alongside the Committee's earlier
recommendation that bills increasing the rate or incidence of taxation should not
criginate in the Senate. The recommendation is also consistent with the purpose of
section 53 to preserve the financial initiative of the House of Representatives. It is
a further example of a sensible practice that is open to the Houses and not precluded
by the words of section 53.

12.2.8 The Committee recommends that the third paragraph should apply to a bill
which contains a standing appropriation, where a Senate alteration to the bill would
increase expenditure under the appropriation. This recommendation is based on
existing parliamentary practice.
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12.2.9 The Committee then considers the parliamentary practice in relation to
bills that do not contain appropriations. The current practice is that the third
paragraph of section 53 applies to a bill that does not itself contain an appropriation,
if & Senate alteration to the bill would inerease expenditure under a standing
appropriation, The Committee recommends that the current parliamentary practice
should continue.

12.2.10 The Committee then considers whether a bill which itself affects
expenditure under a standing appropriation should be originated in the Senate. If
such a bill appropriates revenue or money, it can only be originated in the House of
Representatives by virtue of the first paragraph of section 53. Such bills have
previously been originated in the Senate and these bills have been amended in the
Senate to further increase expenditure under a standing appropriation. The
Committee considers that this is inconsistent with the broad purpose of section 53,
to preserve the financial initiative of the House of Representatives, and recommends
that a bill which increases expenditure under a standing appropriation should not
be originated in the Senate.

12.2.11 The Commitiee's eleventh recommendation coneerns the test which should
be applied to determine whether an amendment in the Senate increases the
proposed charge or burden on the people. The Committee considers that as the
Houses currently do not apply the same fest, a new approzch is needed. The
Committee recommends that | in relation to appropriations, taxes and other charges,
a request should be required where an alteration is made in the Senate which will
make an increase legally possible (even if the net effect of the aiteration is a
decrease). The Committee considers this test to be workable and the
recommendation is a sensible practice open to the Houses which would not be
precluded by section 53.

12.2.12 The Committee further recommends, in recommendation 12, that the third
paragraph of section 53 should not apply to bills that have originated in the Senate.
This recommendation is based on the word 'return' in the fourth paragraph of
section 53. The fourth paragraph provides that the Senate may return to the House
of Representatives, a proposed law which the Senate may not amend, requesting the
omission or amendment of certain items in the proposed law. The Committee
. considers that it would be inappropriate to refer to the return of a bill to a
particular House if the bill had never been in that chamber. This recommendation
is also supported by the fact that it makes no sense to prevent the Senate amending
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a bill which was originated in the Senate. It should also be noted that this
recommendation is tied to an acceptance of recommendations 3 and 7.

12.2.13 The Committee’s final recommendation is that there should be a compact
between the Houses on the interpretation and application of the provisions of the
third paragraph of section 53 of the Constitution. The Committee further
recommends that there should be consultation between the Committee and the
Senate Legal and Constitutional References Committee to determine how
negotiations for the compact should proceed. The Committee has devised a
gtatement of principles that it considers should be included in any proposed compact
on this issue, That statement of principles is outlined in the next chapter.

12.2.14 The Committee's recommendations are consistent in that they are designed
to preserve the financial initiative of the House of Representatives and, where
possible, preserve existing parliamentary practices. This theme is evident in all the
recommendations and the Committes considers that adhering to that policy will
assist in formulating a workable interpretation of the third paragraph of section 53
of the Constitution. '
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The Senate may not amend any
proposed law so as to increase any
proposed charge or burden on the
people.

T,

Applicable only to billa
_} originated in House of
Representatives,
{recommandation 12)

Applicable to tax and
tax-related measuras,
{recommendation 1)

Applieable to appropriation

and expenditure measures other
than proposed laws appropriating
revenue for the ordinary

annual services of the Government.

(recommendation 4)

A bitt which increases the
rate or incidence of taxation
shauld not be originated in
Senate.

(recommendation 3)

The Senate should not amend & bill
which contains a standing appropriation
to increase expenditure under the
appropriation.

{recommendation 8)

A proposed charge or burden
includes an increase in an
existing charge or burden,
as well as a decrease.
{recommendation §)

\ J

The Senate should not amend s
House of Representatives bill
{that does not propose a

charge or burden) to increase the
rate of incidence of taxation,
(recommendation 7}

When determining whether

a Senate alteration increases
the proposed charge or burden,
the alteration must be compared
to the charge or burden proposed
in the bill and not the existing
charge or burden.
(reccmmendation 6)

The Senate should not amend a bill
which does not contain an
appropriation to increase expenditure
‘sut of a standing appropriation,
whether or not the bill itself affects
expenditure under a standing
appropriation.

(recommendation 9)

5

In relation to appropriations, taxes and other
charges, a request shouid be required where
a Senate alteration will make an increase
legslly possible even if the pet effect of the
alteration is a decrease (in the expenditure
available under the appropriation or the
total tax or charge payable).
(recommendation 13}

A bill which increases
expenditure under a
standing appropriation should

{

Consultation between the Houses
in relation to the third paragraph
of section 53.

{recommendation 13}

Possible compact.

Note:

nat be originated in the Senate,
(recommandation 10}

Recommendation 2 is not ¢contained in the fiowehart because the subject matter relevant to that recommendation
are fees to which the third paragraph does not apply. Recommendation 2 provides that fines, penaities and fees
for licences or services are not subject te the third paragraph.
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Chapter 13 Compact

In this chapter, the possibility of a compact between the Houses in relation to the
interpretation and application of the third paragraph is discussed. Most participants
in the inguiry considered that a compact on the issue was desirable.

Reference is made to previous compacts within the Commonwealth Parliament. The
possible statutory basis for a compact is outlined, as are the possible objectives of
any compact. The primary objectives should be to assist in the practical workings
of the parliamentary process and to define and limit the constitutional powaers of
both Houses. The structure and content of a compact are discussed and a draft
statement of principles for inclusion in the proposed compact is outlined. The
Justiciability of such an agreement Is also canvassed.

13.1 Introduction

13.1.1  Evidently there is no consensus in relation to the legal meaning of all
aspects of the third paragraph of section 53 of the Constitution. Most witnesses and
participants in the seminar thought that a compact — detailing the circumstances
where the third paragraph of section 53 does or does not apply — was desirable,
although there were varying levels of optimism concerning the likelihood of both
Houses agreeing to such a compact.

13.2 Previous compacts

13.2.1  There have been previous compacts within the Australian Parliament, A
compact was established in 1965 on the meaning of 'the ordinary annual services of
the Government' (within the second paragraph of ssction 53). The compact was
between the Government and the Senate. It provided that a number of items of
expenditure were net appropriations for the ordinary annual services of the
government. Those items are outlined at paragraph 1.5.3.

13.2.2  The compact stated that proposed laws for the appropriation of revenue or
monies for expenditure on those items shall be presented to the Senate in a separate
Appropriation bill {that is Appropriation Bill (No. 2}} and that bill would be subject
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to amendment by the Senate.’®' It is interesting to note that this compact was
between the Government and the Senate.*™ The compact was amended in 1988
and 1989 in correspondence between the Senate and the Government.

1323 In 1982 a separate compact was completed. Tt was a subset of the ordinary
annual services compact and it provided that appropriations for the parliament were
not ordinary annual services of government. The parties to this compact were again
the Government and the Senate

1324 The Committee considers that the parties to any compact on the
interpretation of the third paragraph of section 53 should be the two Houses of
Parliament. As the parties to both previous compacts have been the Government and
the Senate, they are not precedents for a compact on this issue.

13.3 The basis for a compact
18.3.1 Section 50 of the Constitution provides that:

Each House of the Parliament may make rules and orders with respect to-

(i) The mode in which its powers, privileges, and immunities may be
exercised and upheld:

(ii) The order and conduct of its business and proceedings either separately or
jointly with the other House.

During the seminar, it was suggested that section 50 may provide a basis for the
compact as an agreement of that type would assist in the way the business and
proceedings of the Parliament were conducted®™ On the other hand, it was
suggested that section 50 may not only be a grant of power, but may also impose a

limitation on the ability of the Houses to make such an agreement.*®

491
492

House of Representatives Debates, 13 May 1965, pp. 1484-1485,
Mr L. Barlin, Seminar Transcript, p. 47 and Mr H. Evans, Submissions, p. 5304,
493 .
ibid.
4% Dr J. Thomson, Seminar Transcript, p. 53.

4% gee Mr D. Williams, Seminar Transcript, p. 50 and Dr J. Thomson, Seminar Transcript,
p. 53
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13.3.2  If, as the Committee considers is likely, section 53 is not justiciable, it may
not be necessary to find a statutory basis for the compact as the Houses would have
a broad disecretion to determine their own rules.

13.4 Parties to the compact

13.4.1 During discussions concerning the parties to a compaect, Mr Evans
suggested that a resolution of the two Houses may be preferable to an agreement
between the Government and the Senate (who were the parties in the earlier
compacts). It is probable that if the High Court did consider the Houses'
interpretation of section 53, a resolution of the two Houses may carry more weight

than an agreement between the Government and the Senate %

13.4.2 It has also been suggested that if the compact was between the House of
Representatives and the Senate, section 50 of the Constitution may provide some
basis because it deals with the powers of each House of Parliament.*®” However,
section 50 may not provide such a basis for a compact between the Government and
the Senate. As previously mentioned, the Committee considers that any proposed
compact on this issue should be between the Houses of Parliament.

135 Ohbjectives of the compact

13.5.1  The objectives of any compact are to assist in the practical workings of the
parliamentary process and to define and limit the constitutional powers of both
Houses.*® The Committee considers, as Ms Penfold suggests, that the Houses
should be looking to develop an appropriate interpretation of the third paragraph
of section 53, rather than ascertaining some pre-existing interpretation from what
has happened previously.*” However, the Committee notes that this
interpretation should be based on a sensible and practical view of section 53 that is
reasonably sustained within the words of that section and reasonably consistent with
history and parliamentary practice.

466
497

Seminar Transcript, p. 52.

Dr J. Thomson, Seminar Transcript, p. 53.
98 bid,, p. 52,

499 Subrnissions, p. S352.
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13.5.2 Any interpretation of the third paragraph should also be consistent with
the principle underlying the third paragraph of section 53 (and, in fact, the rest of
section 53}, that is, the preservation of the financial initiative of the House of
Representatives, All witnesses and participants appeared to agree that this principle
should be upheld,

13.6 The justiciability of the compact

13.6.1 The issue of whether a compact would be justiciable was raised during the
public hearings. It would seem logical that if section 53 was not considered
justiciable, the compact would not be justiciable either.

13.6.2 The general feeling appeared to be that if the Houses entered into a
compact, it would be unlikely that the Court would intervene.®” It was suggested
that if the ecompact were a bona fide attempt to resolve interpretive and practical
issues between the Houses, then the court would probably approach it in the same
way as it is anticipated the court would approach section 53. However, if the Houses
agreed to a compact that was in flagrant disregard of the Constitution, the High
Court may be interested in considering the matter.**! For example, the High Court
may examine the compact if it provided that the Senate could originate laws
imposing taxation®? as that would be in direct contravention of the first
paragraph of section 53.

13.7 Structure and content of the compact

13.7.1  During the seminar, the prospect of devising a compact based on a wide-
ranging view of the cases where Senate alterations ought to be requests was raised.
Mr Evans suggested the compact could usefully contain a statement of general
principles and an elaboration of some examples relating to previous cases.’®
Another approach (which could be combined with that suggested by Mr Evans)

500
501

See discussion at Transcript, pp. 77-78.
Mr D, Williams, Transcript, p. 78.

802 Mr D. Rose, Seminar Transcripl, p. 18.
Seminar Transcript, p. 51.
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would be to list those examples which can be excluded from the third paragraph of
section 53.5%

13.72  The Committee notes that the Office of Parliamentary Counse!l is willing
to looking at proposals for a compact and to advise on the implementation of those
proposals.’® The Committee suggests that the compact should contain some initial
statements of general principle. The circumstances when Senate alterations should
be in the form of requesis could then be outlined and examples provided of

situations where a request would be appropriate.

13.7.3  The proposed compact should embody the recommendations set out earlier
in the report. The compact could also embody further principles eonsidered by the
Committee but not made the subject of particular recommendations. Set out on the
following page is a statement of principles which the Committee considers should
be included in any proposed compact.

804 Mg H. Penfold, Submissions, p. §352.
505 Ms M, Penfold, Transcript, p. 67.
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principles for inclusion in‘thé proposed eompact -

rg 0r burden mcludes a fmancml charg i
stie as atax; an approprlamon or expend1ture 0
standmg approprmtlon but does Tiot: 1nc1ude an:

mmlstratlve or othel n(m ﬁnan(:lal bm den an ]

prowsmn for the 1mp051t10n or app1 opr1at1o

- © 8 pfoposed charge or burden for Lhe purposes of t

'. :.'--:f'ip«?r_agi apl}__ _Of section 53; and

“to __d'etéi'mi'ﬁe' if ‘a’ Senaie"altel ation td a‘ bill wouid

;ncrease a proposed charge or burden, _the alterat

be___compa:f‘ed to the level of the charge or’ burden
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‘Statement of principles continued

PR the blii contams a standmg appropmatm a

: alteration would increase: expenditure o

- appropriation;

“the bill does not cor’;iain'_a‘_ét’_&h:di.n'_g'_'é:ﬁ_npg‘b_;)riafibﬁ
affects expenditure out of & standing approp

-(whethel or not the appropmatmn i3 con
R _Lhat the blll is amendmg or:in- ‘another A
T alter atl{m would further i mcl ease the levei.:o expendit

- w‘proposed by the bill;

- the bill itself affects the rate ot incidente
R “the alteramon would further iner ease th

of taxation

e bill does ot itself propose a charge or

1 ialferation would increase the rate or ineid

“ - orincrease expenditure out of a standing approf
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tatement of principles continued "~ ... i

13.7.4 The compact could also usefully contain certain safeguards. For example,
it could provide that the Office of Parliamentary Counsel is authorised to draw the
attention of the Clerks of both Houses to situations where the compact might be, or
may have been, contravened.®® The proposed compact could also contain a

mechanism for resolving disputes between the Houses in this area.’%"

138 Conclusions

13.8.1 The provisions of section 53 of the Constitution were initially a political
compromise brought about by the conflicting principles of responsible government
and federation. That compromise has resuited in perceived inconsistencies and
anomalies in the interpretation and application of the third paragraph of section 53
since Federation.

13.8.2 1In its proposals, the Committee has attempted to preserve the basie

principle underlying section 53 - a principle which all witnesses and participants
appear to support. However, just as section 53 of the Constitution was originally

+

506 gee, for example, clause 18 of Mr Moris' dralt protocol, Submissions, p. 8116,
507 gee, for example, clause 20 of Mr Morris' draft protocol, inid., p. $117.
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drafted as a compromise, the Houses will also need to be prepared to make
concessions to reach a workable agreement. The Commitiee is confident, however,
that the statement of principles and recommendations contained in this exposure
draft can form the basis of a workable agreement.

Daryl Metham
Chair '

6 March 1995
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bill that does not ™ | applied the ‘applied paragraph expected to cause

sect;on 53 of the Conststution -but rather are desxgned to make the best of the precedents S

Mr Evansg emphasised that the recommendatlons he has made do not reﬂect hus wew of the correct mterpretat;on of the thtrd paragraph of . :_' .




T

Mr Turnbli -

tMrBalin o

Mr Brazil -

appropriatiofn in’ '
another Act or

‘Senate cannot -
originate sucha -

Issue - - _ Mr Evans ‘Mr Rose ! _ _ ) Mr Morris
Does para3 No, paragraph 3 - | No, because there | Yes, if the second | Yes, if the wider -
apply toa House . | ‘does not apply - . lisno proppsed proposed' s purposesof =7
©of Reps bill that - *| because there is - | charge or burden.. | ignored. -~ - '} section 53 afeto
‘does not tselt’ | no'proposed "But; because of -] ‘However, & does '{ be respecied.
containan -charga or bu;"den paragraph 1,thé - | matter whether : EREAT
appropriation - : ‘Senate woulld be - | para 3 applies,
(and doesnot - | . -] 'unable to maka‘ an" | because the ..
affect expenditure . "} amendment - - | ‘amendment wouid
under"a standing ' Increasing - ~+| be a proposed

. propnanon) expenditure under._' law appropnatlng

|i-the Senate . . ‘astanding money {agrees -~
‘amendment -appropriation as -] with Mr Rose).
‘Would increase ‘thatwould belaw - - .-
expenditure from ' ‘appropriating - .
a standing money and the

money. e

money

bili?.. . law due to - S R
{ie. there'is no _ paragraph1 (rehes_
proposed charge o Banwick - B
“or burden in the : ‘opirion),
oy R SRR o R Rt
W cansSenate | Yes, Yes, bit notto' - | Yes, but not to | Yes, but notto
|| initiate a bili that ' increase the' | ‘increase .- . | increase . :
affects {up or - amoint available expendlture Ifit | ‘expenditure. If it . -
dowr) for expenditure. If | did incfease . -_ “did increase .
expenditure. .- Cooo) it did inCrease that - _expendrture it expenditure, it
Under a standing - 4 ‘amount, it would -~ { ‘would bea would bea -
appropriation in be a proposad faw " | proposed jaw o .j;)roposed'law :
‘another Act-or - ‘dppropriatinig - appropnatmg : _appropnatmg
bill? - i

money




- TIT RO

lesie

|'Mr Evans . -

‘Mr Rose

“Mr Turmbull

MrBadin

o+

Mr Morris

Can the Senate
‘amend the above :
-;bmv :

‘Yes. ‘But, on the
: precedents, not to :
‘increase - :
: 'expendrture above -
--| -the ‘ofiginal ievet of -

expenditure.

'- Yes, ‘but not to-

increase the -

‘amount &vailable -
-for expenditure.” .

| Yes: but not to  3

' expen_dlture..lf i
‘did increase

increase’

expenditure, it

wouldbea .-
| proposed law . -
“approgriating .

money (agrees

“with Mr Rose).

{Yes, butmotto <
“ncrease
-~} ‘expendfure, .~

Can the Senate
“nitiate a bil that ™
| -expenditure
‘under d standing

appropriation in -
another Act or

Bill?-oo
‘{For example, 2’ _
bill unrelated to -

Yes, bul potto
‘make anew. .
4 appropriation
-(otherwise would
be proposed faw
§-appropriating -
‘money under .
paragraph 1). -

expeénditure'such |

as a bill deafing
“with cnmlna[
-penames)

Yes; not'to make a
| :new appropriation .-
| {otherwise waiild -

be. proposed 1aw

| appropriating -
“moriey under -
paragraph 1), .~

Yes, btit riot to -

make & new

'appropnanon, S
}-otherwise it would
./} be'a'proposed
I ] appropnatmg =

mcney

‘Yes, provided it did |
‘not ftself seekto
-appropriate

1 reveniie or o
moneys. .




Cebg

Issue

MrEvans

Mr Rose -

Mr Tombuli

MrBardin.o

| Mr Brazit

Mr Morris

Can the Senate -~
amend the above -

type of bill? -~ - '

Yes, not to

‘increase the =
amount available

for expendituré

“under an ex:st:ng
o.| appropriation,
| othérwise that -
| .wouldbea-
| ‘proposed law
o approprigting
Tomoney.

| Yes, but notto
“increase -
. expendrture under

an existing -

| -appropiation, -
otherwise that

wouldbea .

proposed law . :
-appropriating.
money,

increase’

‘expenditure under’
‘an existing

appropriation

otherwise that

would bea -

‘proposad faw’
appropriating

money..

Yes, but notto

S8 e bill is'fu'nded '
1 fromafixed 0
appropriation, -

‘No, bitthe .
‘precedents are to -

the contrary..

does paragraphs AP

‘amendments; that -

could lead to
increased

il ‘expendiure? -

Ne

1 Ne.

“An amendment |
which might cause
expenditure 1o be
| made more quickly
1 ‘would be in order -
| -provided the sum
ofthe fixed 0
expendnture is not
‘exceeded,

Ce




ozy

dssue -

1 'Mr Evans -

| MrRose"

Mr Turnbull

MrBadin

‘Mr Morris -

What test should -
beappliedto. .
determine which
appropriations -
“are subject 1o -
paragraph 37 .

Paragraph 3 Ny
applies where'the

efiect of the .
amendment = -

‘neoessaiy,c&eady

incréases -

expenditire under ; -

an appropriation in

an Act affected by -
the bill {otherwise

nearly every .

amendrment would
-1 have to be request)

Suggests that an
-appropriation - -
imposes charge or

burden, regardiess:

-of whisther the -

money is likely to
be spent.'Seem to

“follow thatan -~
_.mai%!i"d:“e".t : 5
“the amourt that 2
bill makes gvailable |-
‘Tor expéniditure is™

an amendmant to

increasethe
proposed charge
or burden, whether
ornot any of the

extraamount is -
1 fikely to be spent
_(p.SEBG). o

The probable,

cexpected or
“intended ‘effects of

the amendment

Should be taken -

into account. -

| Paragraph 3

| may resuit -
‘indirectly in minor .

_ Paragrahh'é"_' B
“applies where the:

-of the amendmeiy .
“is-an incredgse in

expenditure under
an appropriation

should not be

| taken-as preventing

Senate from"

1 making an:

amendmont which -

and perhaps .
incidental increases
in expenditure &g. -

néreasa’in’

| membership of .

Favours the

‘probable, .
‘expected or-
fintended
“approach,
‘Do not have 19
see with0

absolute -

| ceitainty that -~
‘there is going 1o
‘bean '
1 expeénditure -
cinvolving
appropriation of *
J.money. o

if paragraph 3 - -
applies to

-appropriations, -

the testis -

whathier the bill
will necessarily
and directly result -

inincreased

expenditure . -
under an existing -

| “appropriation.

statutory body.

T




e

“Mr Tusnbull

MrBrazit

“Mr Badin

1 'S apply to fines,
‘penalties, and . -
fees for licences . -

No.

tssue Mr Evans MrRoge o “Mr Morris

: '_'General iSsugs
WharetheHouse: . e T e T
‘proposes to : ;No : ERRARS It is strongty .. | Yes. If the second ‘No; Mr Bardin® ©

Ji reduce ant - - Open to Senate 10 j 'argu'able'that;:.:'_{ -proposed‘ is; adopts & bottom - .
‘existing charge or | incredse so long as | paragraph 3. | ignored, line approach’..
burden and the - | @mendment does - | ‘applies. _ | paragraph 3 = | The existing tax -

Senate wants to | hot incfease it .- . 1 The Senate change ‘clegrly applies. If 1 Yate wolld notbe 0} 70T

{ increase it (not | ‘abdva the original - | wili increase the - - #isnot ignored, .| exceeded by the e IR
-above the original || charge. - The ‘| proposed amount | paragraph 3" | Senate o R
‘charga), doés - existing charge is | payable and para 3 ‘applies for amendment, so the :

4 para 3'apply? .| the benchmark - ‘will apply. ‘The _: “feasons given by -] Senate'would not |1
{le Taxeg - (see p.i2-14 of - .| berchmark isthe . | Mr Rose,~ | have to proceed by |
‘where the - .| transciipt), chargeas . - - R ot way of reQuest.
‘existing tax rate’is | o T amended by the - S
20%, the House' ' 'Housa of Reps
of Reps - - . _ _
decreases it to
10% and the
Senate wants t6™

i increase itto
A5%) ' . L

" || Does paragraph | No. ' No. - No.

1 Yes.

or services?




zey

issue

| Mr Evans

L MrRose .

Sl MeBarin

| MrBrazt

‘Does paragraph -
3 appiy to bills" -

that originate in

the Senate? .

. __Nb.' S

Mr Turnbuli-
No, "

Thethird " -
paragraph makes
no distinction "
batween House of

Representatives

'.: ‘bills and Senate . g
| bills. :

;'Mr"Mor'r'ié 5

| Not :
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FET Mun;g 38 C.L.R. ak vy, 188._210.--

'7ﬁ_matters of ‘Parliamentary procedure,

.in:fﬁllglﬁﬁ-;}

Ia relatzon ko the Social Services Consolxdation Bill,
introduced 1n the Senate, Ian asked to advxse -

: ___(l) -wheLher,.having regard to the thxrd paragraph oE
o eee /Bl of khe ‘Congkitution,

~opill soas t Aincrease from. 5/= to 10/- the weekly
':H_fendowmcnt fo the £xrst chxld - S
[1(2)" Whether, havinq regard te tna tirst paragraph oz o

T seec.53; the ﬁlll is one wh;ch may propcrly CriQLnata?’”
*];1n the Senate AR SR : :

- Ta begln wlth, seq 53 differs i:om sec 55 in daalxng-
_thrcughcut,.nob with *lawe*, buk with "proposed laws®.:  Tha -
oavowed dncentlon was that'the requirements of -the ssction i
» should “be" regarded merely a8 matters bokween the two Houses,'
~and thak, “when:a propésed law hhd becoma a law,. the: fact of .

_*ncn~compliance with' these ‘requizemnents should not affect the
“walidity of “theoilaw.
ok the" High: Court tha thxs is tha effect ‘0f tha section" saa
Osharng v.. weallh, 12 CiLIR, 8t pp. 336, 351-3, 255-6,

‘tha Senate may tmend the-°_'

There are 'a numbar of dicta of Justxces'::"'.

/373; Buchanan ¥v. Commbnweith 15 C.L.R. 329-'§Qmm'r_gf zgg;;ggafT

TE soams clear th;t quastions arismng under sec 53 are::
ba.addressea only to the%Housesn:z“;:_:.
. . e . 'jfh'

_ Tha wc:ds chargelor burden on the peeple“'are apt words to
-;descxxbe the impos;txcn of taxation. It 'has been suggested.’

CUWi that they ‘alse cover auproprzatxons of money: ‘and:also that
Crotney ‘cover csuch matt&rs ag- the relevant provisiohs of. the .
. '8pclal Services Consellidation Bill « namely, provisions which;
o khough - theyide mot appropriata money, vet in: comblnat;on with

R imnosing taxat;un. (dsb. P, 23)

_  _Appropr1at1on Acts sfifect the smounts. which will be! ‘sxpended.

argumant as tc whlch can be:.'

All thesa quesiiqns raisn difficultles of 1ntprpretat10n 05  o

'3;sec B3, Betcre ‘discussing  these dxff;cult;es,'xt is woxth f
‘- while to Bee whekher -any guidance 'as -to . the intended meaning
can ‘be ‘had ‘from the: Bebates ©of ‘the Conventisns of 1891 and
1897-8, ‘seeing they arequestions to be: decided 4n the S
'"polxtmcul ‘arénd, and rob in courts e iuptice where. such an o
-:examlnatlon woula probably be considered 1rre1evant,_-

) Ptoceedinqs in’ the 1891 Conventxon began thh some general
~‘resplutions moved by :iSir Henry Parkes,. one of which was that

" tha llouse of Reapreassntatived should posscess the soic right ¢f
coriginating and amending all bills’ approprlating ‘revenua or

In the ensuang dxscu331on.

CR2e 0




| revenua derived from the taxes zo imposedr;.

_ thare was mucn difterencs ot opinlon abcut the pcwar ot - tna

_-Benste as to money bilxs._ At p.443 Eir Hen:y Parkcs stronglj
'.supported the :esolution,'and said ;..”

“All taxes levled muat be burdens on the people cE tha'.
:rountry

Cevery tax._wmmm is a burden upon-a
f£ree 'people, "Every expenditure derived: £rom ‘khe: revanue:_i
-producad by -tha 8 taxas must dffact “kha’ paopln in tna zame

'Z:_way in which the lmpoaltlon of . bu:dens a!tecta them‘.

x-He went on to say that tna principle was' that tne popular
fchambor ahculd alone be entitled to deal with measures

"affecting the . impo$ition ‘of bu;dgng ‘and ‘the distribut1§ﬁ'cf

ana thal At wag not' 
consxatent with:thib that ‘the Benate should have’ pover to veko

in whala ar in dakzll *any bili intraduced faor the purpese-af -
'.expendinq money ..‘fgg for increasing the burdens cf the state.

S Eventually 1t s agraed. to 11mit tha rasalutlon e
“origination, as to hich all ware agreed on the understandlng
Cthat a3 Committes woild work out an acceptabla comgxomxsa to_,
,'submlt to the Convention (p:4563)

The clausa bzeu ht up by the Constitutlanal Commit&ee (oE
' awnose discussions t erg_is._spntar_gs -1 know, ne_availabie R
coregord wasg, except for miner matters of form, ulmont 1denticn1
“with 'secs.53 and 55/ of the Const1tuticn {see p.T0EY. ERREI

‘intreducing the Comnittee's draft 'bill to ‘the Convention, Sir'
©Samuel Griffith (p.526) described the compromise ag not
c-allowing .the Senate to amend “tha ‘annual- approgriation pilior . -

T Bills “imposing taxa&xon, but giving.it the pewer to suggest_

'_amendments ‘on the lineg of ‘the ‘Scukh Austzralian practica " Ha

'5__mada o mention at 311 o: cha:ges nr burdens._f--'

Accordan to Mr ibbs (p 752) the cOmmxttee had been s
talkad into" the: compromxsa by sir Henry; -and ‘the only further
~8llusion T can £ind to vburdens”, was by Sir Henty on p, 273,
“whare he said. that [if 30 akhendment up=atting the compromise: =" .-
wers moved, ‘he would :submit another amendment restricting ‘the
'Senate from anandinq 0T touchinq Bilils: approprxating ravanue
: or 1mpcsinq new burdens upon the peopla. _ S _
Ty cannot find that the phrase wag ment1oﬂed at all 1n the
_:copvencion 0f 1897-8, wWhen after much debate = in which tha -
~kalk waa of “money'bzlla“ without furkher. specification - tha
1881 compromise, thouqh fiercaly attacked from both. 'sides, uas
~ooultimately adhered ‘to, vAnd I cannot find anywhere BOY :
" syggestion that” EN8 ssctlon was intended ko apply ko nnythxng
but -appraopriation ind tax bills, 'On the contrary, in tha 1891
sConvention Sirc Samqal Griffith¢at pp.714-5) said: "“As to 'all
'laws,'Rx;gg;_hgg_;jiizgg the rights of the twe Houses® (scil.
a5 %o amendment) “dre absolutely co-ordinate.”  ‘And .ha:named -
- tha two clas:ua = the annual approprzat;on b;ll and Eax bills.

Tha above extracts sugqext, ‘for ‘what they ate wo:th, that T
:the words were probably those of Pa:kes, that he rega:ded them L

IA2S

“The fteastcandition wauld be to have ‘no - tax-lanal'




a2 :azar:ing o taxes only,'and thah Griffith aid nct requrd

that provision a5 2 part1cular1y 1mportant purt oE thn
g_ccmpzomluu. o : SRR : :

o xn auppcrt ot the preposition tnat the words are also apt _
Cwords ko apply té apProprlatzon:._it may ‘baargued that an o
g_approp:iation of moneys, 1f followad by expendituras, can only

" 'pe met out of public moneys, and chargad sither against the -

o the reazoning .seamy Jtoo remote from tha tezk.

iConsolidsated Revenue Fund-or a rrist’ Tungd; that it khus

diminishes the public ‘resources, and must . in the and resﬁlt';ﬁ 3

LA reimbursamant by taxatlon which would otharwisa ha -
‘unnecessary; end ‘therefore that it i3 equivalent to, and g0 i3
in‘effack, an 1nc:aased charge or burdan ‘on“tha peopla, Ehat o o
the public moneys bdlong in a2 sense’to the people, and . acharge

0¥ burden on them id to.all intente and: purposes a charge or
“hyrden.onthe peopld, Somé” guch’ arguments, in the cage ot the
CBugar: Bounty Biil;: ﬂere ‘used 4n' 1903 in opposition to the
“Senate's claim to airighk ‘te ‘amand the Bill, and are- summarxsed
Dy Harzlson ‘Moore, in his book ‘on the" Constitution, P 145 But
JATcharge gr o
“burden on khe revenﬂe ig retin the: Parlxamentary sense,;éf-
charge or burden: on*tne pecple. Jtdges nokiackt on the Pecpla
colattiall;e ‘Buk! only. on‘a Fund derived from paat. cha:gas ‘on kthe -
Loopaople., And ‘tHe redults’ guggested, of increased taxation, are
Tditeguthec spe:uldtivu.. ‘It ‘dosy not fallow from increased -
_'approp:;atlon that fhere will ‘be.increazed ‘expenditurae; nor
S does it follow fromiincreased expenditure that there will be

'"- -1ncreased taxation.: What kthe paragraph forbidsiis an increased

chargs on:'the peoplae: . a
-';such a. charqe._;.;.,_” L

p(‘ St ’- L

If that ig" the natural meanzng of the words chargc or ’

o fburden“'read by themaalves. is thera any. compelllng raasnn in

'f_contaxt to glva them any other meanlnq?

: If the paraqraph reiers only to p:opcsed 1aws lmposxncrf
]taxation, why does 1t not say so. 'straight .out, without R
introducing ‘a new phrasa?. Besides, thers would be no po:nt in

scforpidding the: senaie Lo amend upwatds B proposed 1aw which 1t
'j may not amend at al '-” B

And even i: 1t were meant tc include proposed 1aws ,fﬂ*
__'GPPropzlatxng moneyd for cother than the ordinary annual
.ﬂarv1fﬁs, uhy not say that plainiy?

~Ik Beema fhat’ 15 tha paragraUh 15 tn bsve any ﬁffﬁﬂt_ﬂt 311
1it must refer to. proposed laws.gther -than proposed laws -0
Coimposing ! “4axacvivh of app;oyrzatzng Imoneys, And tne words sre
“Yany ‘proposea: Iaws“; witnour qualification JThe suggestien
- adverse the - Senatse’ 8 power is that the: paragraph zefers to
. .proposed laws which) w;thout appro?:zating money, affcct the
'_amount of expendyture v T _ :

. But to gmva the pa:agraph an sffech thera is no need to D
-_.screcgn the words charqe or burden“' A could equaily apply

mare appropr:atlnn does nct constltutaj.;"




 'to propcsad 1aws uhich uithou& impcsinq taxstion, af:act bha'f-”
-tamount 0: taxation. PR o

A cage the dra:t;man miy have had in ‘mind is. that of 3 bill'“

“not a ‘meney bill in dny sense, into which tha Senate might wish_' .

4o ingert a clause iﬁcraaszng s 'charga ‘or burden, i

L_'sense of ‘the words. iTo.glve tha paragraph an effact, it is .

__qulte unnecas:n:y to stratch thu worda beyand tha;r nhtu:al
mesnan FRER y ; RN o

. 1 cnnnot see that there is anyhhzng in the context that
-Zrequ1res that. 4'- ,4__ ST :

(It may bc, ﬁy the way,_that tho tcason why the pa:ag:aph
"escaped clarification din the :revislon stages of the Convenkion }
Tkhak it tormed part 6f the early compromise inone.of the moat

. rorlkical iasuesa.— & compremise that had been'more than once

was danqarous PR

attacked ‘and narrowi? eacaped ﬁefeat, and to zamper uith which“f':'

'mx,mmmung 1mﬁanm

Independently ‘ofi tha abova raasonlng,_I thlnk that sac 53
';Goes not agply to bx@la that orlgxnata xn tha Sanate.

The fourth paragraph provzdps that the Senatp may ;gtu;n to o

' the ‘Housw of Represehtatlve:-- - .
may net pmend. :Thesb.words: certaznly suggest that the proposed
Slaw had .come’ from tha House of Representatives; that is, that:

. the prohibition of ahcndmcnt ‘only ‘applies to propcsed 1aws thnt'ff o
v hava ‘cone from tha Housn of Rap:asantatives._ﬁ

Thls is . in a¢cord with tha purpo:a of the whola :act:on._.
“that in case of a diffsrence batween the two Houses, the House
of Representatives snall be responsible for the torm of the 0
+ - bill thaugh'the Bcnatc has a vozca as to whether, 1n that £e:m,'
S shail baromp 1au. :

e would be poxnkless to forbid tha Senate to amand ite own
© . Bill, when it can acnleve tha' sama result by. wzchdrawinq the
: bll‘ and r¢~1ntroduczng 1t with tha amcndmcnt._

: Moreover. anv amendment which the Senate may not make 1c :
mey ‘reguesk the Housle of nepresentahivea ko make, Ikt would e
absurd For the ‘Senate ‘to $end its-own bill to'the House of

:'v:QRepresantatives with a request for amendment.

: My answar ko tha Eirst questxon asked is, therefore, that
~in my - oplnxun the Sunata mar make :uch an amandment._

(a} because tha amandmanc doas not increase a proposad
‘L charge or Bu:den on the pecple, and

(h} _because 5. 53 Goes nct apply tc bills that oriqinate in
- the Senata..- S SRR
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7 Ik ¢lasrly ‘does nok imposs taration.: The mattar oE
;appropriaticn needs :urther conslderatian.

~;fSection al of the Constitut&cn provmdes that'

;‘All rcvenucu or monoys raised or rcceivod by the Ezecubiva
g Govarnment «of the Commonweslth shall form one Consolidated:

o Revenue Fand, to. be approp:zdted for the purposas ct the
'.,Commonwaalth Waa _

_ "Tne Hational wel are Fund Act 1343 194J astablishas a Trust
ZFund (withxn the meaning of the Audit Act, '9.62A) to he: known

"f-:as the Wational Welfgre Fund, snd provides thet in esch’

. f£inancial year there| ahall be pnid out of hhe Consolidahad
which ] :

- Revenue Fund,

L. sums, to be applied f

. ca:taln fixed

. . i : . ..
o Fund. - Moneys atandihg to the credit of %he Fund ure to be:
applied in'making sugh payments :

‘as-are directed by any law of ©
e mede - from’ the Eund,-in ;el§§i9p;tQ:,.1”

'lif:welfare or social services.-.-;'

The' ?Ilnclpal AcL whmch the SOCial Servxccs Consolidabion :

prroposas toamend makes datziled ‘provision for differant klnda:”f'.

of pensions‘and benefits, ‘Section 136 0f tha Actdirects that
‘payment of hensfity pnder: the Act {except cartain expenditure-'
to be made out -of mopaeys appropriated by Parliament for tha
purpose} shall be maﬁe out o: the National Welzare Fund

g Tha 3111 provzée
.sndcwment o£ 2/ - wee ly 1n raspect of ar flrst Chlld.'

- Naithgr tna Prinbipal ‘Ack ‘nar the Bill contains any f"' N
',p:ovxsxon for any apbroprlatlon ot mcnay frcm tha consolzdated

"_: nqvenua Fun&--. s

o In iy Oplnlon, the appropr;atxon, WLthkn the meanxng o£ ff'
: _ss 81 and ‘53, is-by the Naticnal Weifare Fund Act, not the
-o8ocial’ Services Consolidation BCct. . The ‘former: Act ‘Bppropriates

“iikhe 'money, for 8 purpose of kthe COmmenwealhh, aubjeck to the

.condition of a further direction ‘hefors expenditure; ‘and the
fact ‘that ‘“the ‘further direction 1is to be by a law of the

certaln further beneflts partmcuiarly an_g

-Z_COmmcnwcalth ddas not affack tha fact ‘that khé. appropr;ation ig - -

‘effectad By the farmer Act. Sas NSH ¥ Commendealth, Athe
Burplus Reveaus case} 7 CLR 179; j ]

caSe,.:
”71 CLR 237 and cﬁ. Su:plus Eevenua Rct k998, B S,

(agd ) R. R. Gar:sn"

13 Aprli 1sso.f,

o m2m
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c.u:mm RN
2 April 1950.,__. '

' H;,r daa: 31: Robert,

mm 7/9"(3?;/J 95

: u{w tha.nka fox ‘cha Opin.ianon ‘the two quan’cion.u '
' *hicb. wa aake.d, ‘gbout the position of the Senate in :elaﬁ.on

._;oltha ‘ourrent gmendment of the Joglal’ Servioua Conralidation

: I was naturally glad ta £ind that you raached, by your -
oW chﬁrasteriszioally lunid ard “learned routss, the same
-canolucionn as those which we aursalves had doaa._gf;

oI have my:xelr s.lways :L‘el“t: atmngly th.a.t aa. &

o 'jma:e ﬁ:.a*: tar of Janguags’ and ‘apart Lrom a.tmhority, tne R

:::--:: phrasa "charge ér burden on the people”

plght not to include

even an appropriation, still less a provision for expenditu.x:e ERE

S euk Of moneys alrsady appropeisted. . 0f course,. as you sai
the prohibitionisf upward omendment im the third paragrap

must extend to lawa whEick are mot iacluded iz the’ prohibition :
o ageinet all a.nmidmcn*h, as in the second paragraph. 1 heve . -
" always supposed howevsr that this odjection can-be’ admitted, :
o without baving o concede that "oharge or burden" includes:
cavpropriation, iThe fact is, or so it geems 1o me, thal the
.qoncert of-"chazige or hurdan’ wpoa the péovle? is widexr thm S
the congest of 1laws mpoaing 'caxs.tion“ An- oaxagrnph O
C Thig ds” expre:mly shown by ‘the seoond sentence in:ihe flrs*

. parsgraph. A pravisisn for the imposition of 2 pecuniaxy .

'f'taople“

CFanalty, or for:the paymsnt of fees for ‘licences or gervices, .
~ghoula’ I snould think, e regarded as imposing a "ehaTgs -OT - -
"_-_-'burden. on the pdenle™; but, as the acation itself exprassly

Ceaysey & bill coptelning such & provisicn: "aou_.d n.o*’ necossaxily
-_-‘be 8 'oronosed L im'ma 28, ‘be.xa'hion" T

E th_s &na‘}.ym.a is correct, ) su‘oplies, in *che - R
: "language of ‘the jseotlion 4taelf, some wnswer to tha guestion &
U which ‘you discudeias To the reasen lor ipserting the third
- paragraph at all, ‘and also as to The reason. for ‘chs 7ide.

o gena*-&l axpresqucn "353_ prcpoaed. law“'

. E‘ur'b}:.qmora, 12 this &ualysis s correct, :L't wcu...d BEERS
g suggast fhat thdre is reelly. no’chi_ng ‘dn ‘the contsxt ol tha
_ﬂr"rassicn. %0 réq_u_*::a tha words "charge or burden onithe

%o have leny wider meeaaing . than its orninary mtm:al
o 'daaotatian - 1.4. aven o the sxient . oa ﬁ* cn&n.ym, :Lt &o aa
'__--‘tc incluc.e ;*ro,rmtion bills. o

RN I v nansad on ycu: Gninien tc th»:z Attomey ‘F‘fIlO
?as vary ®lad mdeed. 0 have ft. -

f,_aitn and raga-da, T _

. co B Tours :slilc'ere}.y.: S
[6#}/&& v, )
'_hiv- Robart uur‘-s.n, K S, ...,.U., 1
_".-22 Huggs ay. - '
. “RZD uITL,_ s ;-Cal‘-
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© Senator tha Hoh Bob Mcﬂullanf
Parlismentary Secretary .

e thafreasurer’
7 Parliament ‘House :
'-'QCANSERRA:-ACT.*JSQO'. 5

/MJ

;" .Dear sana)r‘(ﬂullan

e I refer te your letter. dated 13 Octohar 1990 ccncarning the.
'recent ‘proposad imandmants -to the ‘Tazation ‘Laws Amendment - r

: {Rates and “Provisional Tax) Bill 1990 (e the Bill') moved in the

. Ssnate by the Australian Democrats toincreasa to: 50% tha’
marginal rat& oﬁ 1ncome tax on 1ncomes exceedinq $l§0 000.

'xDuanq debate, the Chairman of chmlttaes was asked to rula o
. -shether: thc nmendmant should have Deen worded ‘a3 & request to .
. the House, on tha basis that it dealt with a law *impozing -
c.taxatlaon® ‘within the maaning -6f '$.53 of ‘the Constitutisn.
-Chaizman ruled that the amendment was in the appropriate fozm R

.as it did not deal with the Amposition of tax {

17 October 1990, P.3231Y. " You have sought ‘my ‘advice in orde:

to elarify v;ow, exprasaed hy the Clerk oE the Senate on ‘the o
-mattar : j__ o _ : . :

'The questxcna and my uhort answers ara"

"(ﬂ).Q Was tha proposed amendment ‘a psoposad law imposing
R ,ta:ation?_.' SR Dok

'Jﬁ- Fé’ﬁ T

.'(b}.Q; Is 5.53 oE'Ene CcnStitutidn juéticiable’;ﬂ.;f

A. Nc,' axcept tha last psrsgzaph to tha extent that the . -
S courks would ‘notaccept as law-a bill that ‘had not heen
: ‘passad by the Eenate. (unlcsa it had heen pnased by 2
v jclnt sxttinc undar 5, 57) ' B -
':jﬁ(c)'o Was the progcsad amandment a grOposed iau xncseasing a
B _charge or buraen on the paopla? :
A Yes. i
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: 5f9ﬂ§nhan,ihl'

(d) Doas tha third paraqraph of £.%3 only rﬂfar ra
-_-apgccpriatiana cc does it ¢xtcnd kg . taxcs?';

CAL It extends to taxas.fi*
Sect;on 53 PEOVldeg_:“J-ﬂ;3"

,'53 Proposed law: a??ropriatinq revenue Qr. moneys, or ;i
“dimposing texstlion; ghall not originate in the Banata. But

‘g prcposed law =hall not be taken to appropriste zevnﬁue ar L

©omeneys, ot ko, 1 po:e taxation, by ‘rmasononly of iks "
“containing. p:ov eione for the imposition or appropriation

[_of fines or ‘othdr pecuniary penaleies, ofr for the demand of o

-peyment oK eppr&pt1atlon cf Lass fay 1icenc==, or fces £or
:: ae:v1ceB under the proposad lau '

mha Scnate miy not Amend proposed 1ews impoainq f.}f L
Z.Eaxatxon. oripréposed -laws: approprzatlnq ravenua or. mcnays :
~tor the ordinarY annual servxces ot the chernment

Tha Sanata me y not amend any propoaed law sc as ta f
--g;zncrease any pr posed charge or burdea on - ths paopla

L The Senate may a: any staqe return to tha Housa of _ﬂ

. Representatzvea any proposed law which the Senate may not:

- -amend, requesting, by messige, the! emizsion or amendment of
vany. ivems or:previsions therein, ' And ‘the House of T
.-Raprcsentntivestmay, i1f it thinks:fit, make any '0of guch
_:omxssxcns or amendments, wzth or. u1thout mod;fxcaticns.-

_ Etcept a3 9rbvxded in’ th;s.uec*icn, the Senate ahall
o have equal ‘powet:with ‘the Housza of Rapzasantatxves in s
s .respect cﬁ all Froposed iaws.._
. Qﬁﬁihicsuial-'a' o
.,The prcpcsad amenﬁmbnt in questzon was an amanamnnt to thc
S Income -Tax ‘Rates Ac: 1§88, Unat "ACt ‘13 . not Bn .act '1mgg§13g‘
‘taxation within: thesmcanxng of the first two' paragraphs of
8,53t it marely:sets rates of tax 'that are impossd Dby. the
“Income Tax Act 1988, 8imilarly,. the propased amsndments t£o the
" Incoms ‘Taz Assassment Act 1936 were met amendmanta ko 'a
proposed law 1mposinq taxatxon-

Section 53 is. cuncuznad w;th propcsed laws ~='that 1s, bills
i ekil) under conzléaratxcn by the Parliamant. Tha first . four ’
. .paragraphs set out iertain rules, obligations ot 11m1taticns to
" be observed with reypect to proposed laws and which are
addressed to the Parliament. . Tha view has baen conslseently

taken since Federation that these rules,: being concerned with
cparliamaentary prochuraz, are not justiciable: "33e Qsboxng v
‘The Commanwapltbh (L911)-12 CLR 321 at 136,352, J335. . Tha

fresolutxun of any lepuLes ovag Lhe lnLe:pcatatxon of these
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-ﬁprovxsions is, theretore, 1& the fznal analysx:, a matter Eoc. -

':,':tho Houaes them:alvns4

L rhe Clerk oc the Senate atate:, on paqe 2 aE his mamorandum
Jdated 18 October 1990, that 8.331 'may be tegarded as. .
Ujusticiable dntpart’, o iltis not entireiy clesr whag is ~T“=! _
. ‘intended Dby that. sEatement. If it 1z directed to the £imsl - . .
paragraph of 9.53,:1 agree with it ‘to ‘tha extant that the R

’5f_courts would ‘not rhqard az law any.bill that had: not “heen. f“

‘passed by the Senske unless: it ‘had béen passed at 3 Joznt

'fgsittinq under 5. 57 (sae aisc .. 58)

"There i3 some’ controversy as te Phe amhit cE the third L
,paraqraph ‘0f 8,53, The existiny Senzta practica (uhxch ig o
'_.raﬁlected ia the memorandum £rom the Clerk) 1is based on'the -

‘view that the parag:aph ds incended only ko prevent the Benats .
_,ainc:easing an-apporhpriation -andithat it does fot’ :elate to :
“bills dealinq with: taxation. The Clerk states: that “tazation
“hilis. iU are the aub]ect of 3 different prevasxcn ,_by which -
- ha p:esumably means tha sacond paragraph of - s.53 {sea-'p.2 of
his memorandum). ﬁowever, that is not ‘an ‘accurate statement .
i unless ‘the expressmon *eaxakion bills' ds limited ko bills for
Limposinq taxation. (A smmxlar statamant appears in ‘Quick ‘and
o gartan,y AN > ] Lo Cho{Lyoeay,
Cpy671; ‘wha eoam: to'aSSLma that hhe sacond parag:aph of g.83
capplies-te-all bills that, as a2 mattev of law, . yvesult in an -
‘inerense An taxatxbn.. ‘Howaver; in 1950 8ir Robert CGarran -+
o advised khat ‘the™ third paragraph 0f '8.,83:434 apply ko’ 1aws-_
. increasing rates. oz taxation ingosad by another Act. Yo '

ZA§.§;mattéﬁ:both of ordznazy languagg and censtituticnal
princliple, ¥ ‘see 'no reason why the third paragraph of 3. 53

ehould not ‘apply te amendments of hilla desling with %axatisn =

J{though'nat 'imposing' it) whare the amendments would incrazse:
othetrate of taxaticn that: is:imposed by asnobher Act. “As I have
guid, that view was Bxprassad in 1950 by Sir Roberx: Garran, It

was alse gupperted by another eminent Solicitor-General; “Sir -

Kennsth Bailey. Ultimdtely, &5 I have 1nd1cated sbove, the .~
linterpretation of ‘the third. paragraph ;s =y mattnr to be s :
q_detazmxned by the Houses tnemselves.l

_-Yours szncerely

. MICHAEL DUFFY
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Th.ls paper makes use of pubhciy avadab!e mformatmn ana‘ deals mth Issues to meet the mquu'ementa

. of the client's neque.ct

Vlews ex, pmssed should niot be atmbuaed to :he Reseamh Semce w)uc}: as an orgamsatxon does not
. promote Partmular appmaches to issues. . : A . : . .
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“Financial relations between the Houses in _bicoméml Parliaments .

- _-'.Introduct:on S

~ This paper consxders the powers of the upper and lower houses of the | -
. United ngdom _Canada and the Umted States of Amer:ca in relatlon_ o

_ _.___'-.-_to money bills, _ SRR
" "':-'Umted ngdom

s .-There are three restrlctlons on the powers of' the House of Lords in
-relatlon to ﬁnanmal Iegslatmn SR -

: 1 : the ﬁnanmai prlvﬁege of the House of‘ Commons

5 2 the restrlctxons in the Parﬁament Act 1911 concernmg Money -
' -_._Bllis and .

o -

_the restrlcmons in the Pazizament Act on the powers of the_..- o
House of Lords concermng generai bllls o - -

: 'I‘he financml PTIVllege of’ the House of Commons R

The ﬁnanclai prlvﬁege of the House of Commons is based upon the '
o followmg resoiutwn of 1678 S Do :

_' 'I‘hat all axds and supplzes and aids to hxs Ma_)esty in Paﬂxament are the soie e
" gift of the Commons; and all bills for the grantmg of any such aids and supplies . © . - -
" “ought to begin with the Commons; and that it is the undoubted and sole mght- - oo

of the Commons to direct, limit, and appoint in such bills the ends, purposes,

B ‘considerations, COndlthI’lS limitations and gualifications of such grants whlch S

' '.'_-ought not to be c:hanged or altered by the House of Lords

_"A1ds and supphes have been znterpreted as covermg Fmance Bllls .

L :WhICh deal with taxation, and Consolidated Fund Bills, which authorlse -

- expenditure. ' Together.they are categorlsed as Supply Bills. 1t also .

“covers other bills which ‘affect public revenue, involve charges on public

" “funds, alter an area of taxation, or affect the administration of public

B '_funds ‘The prmiege effectively limits the power of the House of Lords

" to initiate or amend such bills. It does not, however affect the power .
“of the House of Lords to re;ect such bﬁle N : :

' -Restnctzons on the power of the House of Lords to mtiat;e bﬁ]s -

- If the House of Lords mstlates a b111 dealmg w1th expend1ture or
. revenue whxch mfrmges the financial privilege ‘of the House of

Commons ‘the Commons usuaily either ans it asnde or defers 1§,s -

R consxderatlon

. ase o




_'Thxs posmon has been quahﬁed by House of Commons standmg

- orders, which waive its privilege in relation ‘to bllis or. amendments * '

introduced by the House of Lords which deal with ‘pecuniary penalmes, o
-forfeztures, or fees, when the object of such penaltaes or forfextures Was -

' to secure the execution of an Act; and when the fees zmposed were not

payable to the exchequer or in aid of the pubhc revenue.” : The House
‘of Commons has also waived its prmlege in relation to most categorles _
of prlvate bllls emanatmg from the House of Lords S NEIAE

; .'.Another ‘manner of aHowmg the House of Lords to m1t1ate b1lls whlch L

“would otherw1se breach the financial privilege of the . House of

: .Commons is for the House of Lords to msert the followmg provision;

. known as the prwﬂege amendment' m the bﬂl a‘c ItS thn'd readmg
s Stage . . BRI A .

. .Nothmg in this Act shait xmpose any charge on the people or on pubhc funds or '

o ~vary the amount or mmdence of or otherwise alter’ any such charge in. any

o manner, or affect the assessment, lequng, admimstratwn or applzcataon of any G

D money ralsed by any suoh charge

'_"Thls provwlon zs then removed by the House of Commons in the '
commlttee stage S aE .y L .. S

- _ ._Restrlctlons on the powers of the House of Lords bo amend bﬂls

B The restrlctlon on the power of the House of Lords to amend Supply s

. Bills is ‘treated so seriously that no:debate ‘has" been ‘held on a
Consohdated Fund Bill since 1907 (although a peer did attempt to - °
- speak on such abillin 1981), and’ any. debate on a Fmance BlH usually _
"_only deals w1th the generaI economic mtuatxon 3 - '

1 the House of Lords passes an amendment to a bﬂl other‘than a

' 'Supply Bill, whlch involves 2 charge on public funds or alters an area

~of taxation, or otherwise infringes on the financial prwﬂege of the

- ‘House .of Commons, then the House of Commons may reject 1t on
.jgrounds of prlvxiege or walve pr1v11ege

) ':Rules agamst tackmg

" The restrlctlon on the power of' the House of Lords to amend Supply
B1lis has led to the House of Lords protectmg 1ts own prwﬁeges by

1 'Erskme May’s Treat}se on the Law Pr:vxleoes Pmceedmos and Usage o!'
o Par[;ament 2ist ed 1989 745. - : :

2 _ Erskme Mays Treat.’se on the Law anrieoes Proceedmos and Usage of'
L Parl;amen!:, 2§st ed., 1989 746 B : :

3 -Shell D, Tbe House o{'Lords Phllip Alian/Barnes & Noble Books, 1988 108
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: :_mcorporatmg m :ts standmg orders a resolutlon of 1702 whlch

. ':'--_prowded

The annexmg of any ciause or. ciauses to a blil of’ atd or suppiy, the matter oi‘ o

“which is foreign to and different from the matter of the said bill of aid orsupply, S

1s unparhamentary, and tends :o the destructxon of constxtutlonal govemment

:The House of Commons has aiso adapted its standmg orders to
: 'prevent the tackmg of extraneous materlal onto Suppiy BlHS

g _nght to re_]ect blﬂs

: -':Although the ﬁnanmal prlvﬂege of the House of Commons hmlts tho' i

o power of the House of Lords to initiate or amend certam ﬁnanmal bills,

- it does not affect the power of the. House of Lords to reject such a B111 :

"'_'-The restnctmns m i;he Parhament Acts concermng :money o

- '.f'_bﬂis

- .'In 1909 the House of Lords exermsed 11:5 power to I‘BjGCt ﬂnancsai bllis o

i by rejecting the Finanee Bill 1909. This resulted in the passage of the - IR -

i :-':ParIJamentAct 1911, which curtailed the powers of the House of Lords .

- in relation to a special category of financial. bills, described as 'money R
bills' The Act has since been: amended by the Parhament Act 1949 R
if and the two are to be read together R :

-Erskme Ma y summamses the deﬁmtmn of money b1§1' és a pubhc blIi !

" which.in the opinion of the Speaker of the House of Comimons contams SR

_'-only provmlons deahng w1th all or any of the followmg subjects

. - .:___'the Imposmon repeal remissmn alterat;on or regu}atlon of .
L taxatlon : : - B

'._':' l_the mlposxtlon for the payment of debt ‘or other ﬁnanmal L
o . purposes of charges on the Consolidated Fund or the Nationa} R

“Loans Fund, or on ‘money. provided by Parhament or the o

E v&rlatmn or repeal of any. such charges s
- . supply, :

e the approprlamon rece;pt custody, 1ssue Or audlt of accounts
-.ofpubhc money, RN - :

-':Z . :_-' the rassmg or. guarantee of any loan or 1ts repayment and
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. subordinate matters in_ci&eotal to any o_f' the above.?

" The Speaker must certify that a bill is a rooncy .bill' before the
- limitations on the powers of the House of‘ Lords apply L :

’Money bxlis are not necessarlly 'b:lls of azds and supphes for the
.- purposes of the financial privilege of the House of Commons. In some
. ways the deﬁmtion of 'money bill' is wider than the category of 'bills
of aids and supplies’, but in other ways it is narrower. - For example
‘while all Finance Bills are bills of aids and supplies, they are not

" necessarily money bills because they often include subjects other than

“those listed in the definition of 'money bills'. ‘Erskine Ma _yrecords that
_approxxmate‘iy half the Finance Bills sent to the House of Lords smce
- the Parhament Act was passed have not beon cermﬁed as money biils.?

' if a money bxli sent to the House of Lords from the House of
Commons® is not passed by the House of Lords, without amendment,
. witHin one month, it may be presented for Royal Assent and will take
effect as an Act of Parliament on receiving Royal Assent. - This
eliminates the effectwe power of the House of Lords to reject such a
-blll . : : : -

Lt The restnctmns in the Parhament Acts concemmg other
- “bills

Ifabill is not a 'money bill', then s. 2 of the Parliament Acts still limits
* the powers of the House of Lords to effectively reject the Bill. 1%
‘provides that if a pubhc bill is passed by the House of Commons in two
successive sesszons and is rejected by the House of Lords in each of
~those sessions,” ‘and there is a gap of at least one year between the
second rcading of the bill in the House of Commons and the second
date it passes the House of Commons, then (unless the House of
Commons directs to the contrary) the bill shall be presented to Her
'Ma_}esty for Royal Assent and become an Act of Parhament

' Accordmgiy, as -Iong as the bill is passeé by tho House of Commons in
two successwe sessmns and a year has passeci between the second

'_4 - Erskine Ma_;is Treatrse ont the Law, Privileges, Proceedm$ emd Usage of
"~ Parliament, 215% ed., 1989: 751. : .

5 - Erskine May's Treat:se on the Law, Privileges, Pmceedmos and Usage of
Parliament, 21st ed., 1989 753, :

- 6 The money bill must be sent to the House of Lords at least one month before the
end of the session, for this provision to apply. ' '

7 The bill must have been sent to the House of Lards at least | month before the
end of the relevant session. :
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reading and the date the bill is passed a.'second time by the House of
~ Commons, then it may become a an regard%ess of the objectzons of ‘ehe
“-House of Lords

_-’Canada'
: "Con.stxtutlon
g 'Secilon 53 of the Canadian Constltutzon prov;des that bxlls for the |
: -appropriation of any part of the pubiic revenue, or for Imposmg any
tax or 1mpost shail orlg;nate in the House of Commons :
: Se__ctlon 54 prov1des t_hat_lt is not lawful for the House of Commons to
‘pass_any bill for the appropriation of public revenue or for the
- imposition of any tax, unless it has been first recommended to the .
House by message of the Governor General ' o
: __Pract_;lc_e SO
‘There is _no' ekbfesé :co_n.s'ti_tut':ionel. provi_eion which ;oz"e\_fents _the _.Senate
from amending a money bill. ‘However, the House of Commons has

contended that any amendment of a money bill by the Senate would

" amount to the introduction’ of that bill by the Senate (as it would no .
o longer be exactly the same bill as had been intreduced by the House of
Commons) and would therefore breach the _Cons_titutlon ' Standing
Order 80 of the House of Commons claims that it is the undoubted
right of the House of Commons to dxrect limit, and appoint in all bills
- of aids and supplies, the ends, purposes, considerations, conditions,
~ limitations and .qualifications of such grants, and these are not

- - alterable by the Senate. It further provides that privilege will be

- waived where a bill introduced or amended by the Senate imposes or
'_alters pecuniary penalties as long as they are only to punish or prevent
crimes and offences and do not tend to ldy a burden on the subject

_The Senate has ?_:hsagreed w1th the House of Commons mterpretatwn
of its financial powers. The Senate has asserted that its position in the
" federal system means that it must have the power to protect the
- provinces in financial matters. The fact that the Senate is an
-appointed body, rather than an elected body, tends to limit the foree
of its arguments on tbese issues. : ’

n pr_aci;zce, the Senate has rarely attempted to amend mooey. ‘oills, but
when it has done so, the House of Commons has, on occasion, waived -

8 Kunz FA, The Modem Senate of C’anadﬂ Umversxty of Toronto Press 1967
0338 ' . .
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:-prmlege and gwen 1ts consent to Senate amendmenLa $ In order to

“waive pr1v1lege Standmg Order 80 of the House of Commons must be .

. suspended

Asa money blll cannot be enacted w1t’nout bemg passed by the Senate L
the Senate has the technical power to reject such a bill."! 'In practice -
_such action is not taken, because the Senate is an appomted House and :
: .;theref‘ore does not have the legltamacy of democratic eIection

: On the questmn of tackmg, Senate Standmg Order 83 provxdes that a

o ‘bill of aid or supply. shall not have’ annexed to it any clause, the matte_r : . s

- _of which is forelgn to and dxfferent from the matter of the blll

‘ bills

Proposals to amend the Constltutlon concermng ﬁnancml L

There have been severaI unsuccessful proposals to amend the Canadian : L

_Cons_t_itu_ti_on in recent years.. One of the most recent was the =
. Charlottetown Accord of 28 August 1992. It provided for an elected "
" Canadian Senate, and consequentlal changes to the ﬁnanmai z‘eiatxons
- between the Houses : s

'The proposed changes related to revenue or. expendlture blils which :

': _were def“med s pu’o}ic blHS that contam oniy provzsmns deahng wn;h o

R '_-_the ralsmg oz” revenues, mcludmg the zmposxtzon, _repeai
o . remission, alteratlon and regulatzon of taxatlon o

o ;:-.; fthe approérlatlon of pubhc money,. $
._ . P '_charges on the Consoézdated Revenue Fuad
- . .'.'the pubhc deb%; 1nc}ué:ng borrowmg authonty, L
e ._the guarantee of any loan or other debt obhgatlon or _. =

Ce subordmate matters relatmg to any of' the above

29 '-Examples mclude amendments made by the Senate to the Home Bzmk
- Depositors Relief Bill 1925, the Tncome War Tax Bill 1 538, the Spec:a] War
" "Revenué Bill 1941 Kunz, F.A, The Modem Senate of' Canzrda Umversaty of
o Toronto Press 1967 343 e . R

10 Beauscbesnee Ru_!es & Forms of the Hoase of C'ommons of Canada Gth ed
1989 para. 620. - S . .

11 Beauschesnes Rules & Form:. o!' Lhe House of C'ommons of Canada Gth ed
o 989 para 619. ' : S :
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-It was proposed that 1f the Senate were to reJect or amend a revenue g

Lor expend1ture bitl, ‘the House of Commons could pass the bill again, - :

“in the form in whmh it-was mtroduced in the Senate, or with. such . -

‘amendments made by the Senate with which the House of Common - -~

L “¢oncurs, and that the bill wozzid then be deemed to have been passed - '

by the Senate in the form in ‘which it was ﬁnaily passeci by the House -
oief Commons If the Senate did not d1spose of revenue or expendxture

“bills “within 30 ‘days after ‘they were received from the House of =~ =" .
_' -_'.-_Commons ‘then the bﬂl wotld be ‘deemed to have been passed by the o
. ‘SBenate in the form in which it was sent to the’ Senaie This would R

' ff.prevent ‘the Senete from deferrmg such bﬂIs as an alternatlve to o

- *-_re,]ectmg them

.'_".The Charlottetown Accord wab re_]ected 1n a referendum so the above R
'amendments were never made R . _ ERT R

e _-_::__'Umted States of' Amerlca

" ':Revenue Bllls

_-:::3Art1cIe 1(7) of the Umted States Constxtutmn provxdes

Ail B:lis for ralsmg Revenue shali orlgmate in the House of Representatwes but S

the Senate may pmpose or cencur w;th Amendments as on other Bxils o : 3

-.._Apart from thls constltutlonal restrlcmon there are no further

o ‘restrictions on the ‘power of the ‘Senate, which may amend or reject -
“such Bllls “If the two Houses dlsagree “there ‘is-a’ censtltutional__'___ ) S
: procedure for a conference between the Houses to resolve the conﬂlet R

- i Approprxatxons Bﬂ}s

':_'Whlle there is no express constxtutlenal prowsmn demandmg that _-: L
. “appropriations bills be mmated in the House of Representatives, i is

= . the practice of the Cengress, that such biHS cr;gmate 1n the Houee of e

5 .'_Representatlves 2.

i -The Senate has fuli power to amend an approprlatlons bill. However o
~the Senate has standing orders that specrﬁcally apply to approprlataons _

- b1lls Rule XVI(E) of the Standmg Rules of the Senate prowdes

: On a pomt of order made by a Senfltor, no amendments shail be recewed to any o

- general approprlatlon bill the effect of whlch will be to increase an appropriation
“alréady contained in the bill; or to add a new item of appropnatmn unless it be
“made to carry_c_)ut the pm*ﬂsx_one of some exls_img l__aw or tr_eat_y atlpuhtaon or .

. 12 T_i_efer_, c., Cohgre_ssional Eznc_i:’ce a_n_d_Pmcedtrre, Creepweed Press, 1980 924.




act or resolution previously passed by the Senate during that session; or unless

the same be moved by direction of the Committee on Appropriations or of a
“committee of the Senate havmg legsiatlvejurisdtctaon of the subject matter, or
B propcsed in pursaance of an estimate subm1tted in accordance thh law

'.:‘There is also a rule that any amendments must be germane to the
.- subject matter of the appropriations bills. Accordmgly, if the bill is for
*‘the appropriation of funds for education programs, it should not be

“amended to include’ approprlations to fund labour programs, In ;

_ ‘_additlon a point of order may also be ralsed if an‘amendment to an
_appropriations bill seeks to restructure the program which is heing
- funded, rather than amend the actual approprlatlons Funds cannot
. be appropriated for a program unless that program has already been
“authorised by legislation. ‘Any amendments which change the nature
of the program must be made to the authonsmg leg1siatlon rather
'.than the approprlatmns ieglslation ' :

- One.way of avmdmg this restrlctlon is for hmitatmns to be placed in

~-appropriations bills, as to how the money may be sent. For example,
a limitation may be added to an approprlations bill that the funds may
not be used to perform abortions.’® This allows pohcy to be af'f‘ected
_-by means of an approprlatlons blll

In any event these Senate Sisandmg Rules are not mandatory They

‘merely prowde a ground of objection for a Senator to make a point of-
- order. “If no point of order is made, then they do not apply. . Even .
when a point of order is made the pomt can be overruled by a majorlty

“vote of the Senate

' 13 . Standin D'Rules ofthe Senate, Revxaed to March 18, 199 , Washington, 1992: 10-

14 For a discussion of the rule on 'germaneness' and the.'rt.lle against legislating’
through an appropriations bill, see: Cummmgs, F, C’ap:to] Hili Manua} 2nded,,
_Washmgton, 1984 I02 3.

15 Tlefer c., Conoressronal Pmcme and Pmcedure, Greenwood Press, 1989 928

18 See case discussed in: Txefer C, Cono'resswna] Practice and. Pmcedure,
~. . Greenwood Press, 1989: 986- 7 ' : :

© - 17 Tiefer, C, Congressional Practive and Procedure, Greenwood Press, 1989: 974-5.
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‘- Exhibit

'APPENDIX H

List of Exhibits

Exhibit

Resumes el
"~ Mr Harry Evans, Presented 11 October 1994,
:Mr Denais Rose AM QC, Presented 11 October 1994
‘Mr Peter Lahy, Presented 11 October 1994, s
‘Mr Patrick Brazil AO, Presented 11 OCtobf:r 1994
'_Mr Idn Turnbull QC Prescnted 12 Octaber 1994

_'.Select Commlttec on Tax Bllls of the House of Commons -

Part i1

_Prescntcd by Mr Pamck Brail AO 1 October 1994,
.' Letter from Hﬂary Penfold o the Secretary of the Senate
. Standing Committee on Legal and Constitutional Affairs.

: Presented by Ms Hllary Penfoid, 12 O(:tober 1994

- Daryl Wﬂhams AM QC MP 'Jud:cxai Rewew of Leg1slat1ve

Action'. Paper presented to the 16th Annual Conference of the

Australasian Study of Parliament Group 'The Courts and

- Parliament!, Parliament House, Darwin, 6-7 October 1994,

- Number
- ol
iy
(iif) -
vy
(O
5 M
(i)
(i)
@)
RUR
(vi)
(vil)

“(viii)

Article 1, section 7 of the United States Constitution.

Sections 53 & 54 of the Canadian Constitution. .~ .~
- Excerpts from Hogg P, Constxtut:ona]Law of Canada, 3rd ed:tlon

1992. .
Statement by Speaker of the Legrslatzve Assembly of Westem

- Australia, 5 December 1989, Hansard, pp. 6004-5,
~ Statement by the President of the Leglslatlve Councﬂ of Western
- Australia, 7 December 1989, '

Sections 45-47 of the Constitution Acts Amendmem Act.

‘Western Australia's submissions in The State of Western Australia

v Commonwealth of Australia, pp. 265-271.

Transcript in The State of Western Australia v Commonwealth of
Australia (No. P4 of 1994), pp. 190-199, '
Presented by Dr Jim Thomson, 26 October 1994.

The exhibits are published in a separate volume.
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