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Dear Minister, 

 

Higher Education Provider Amendment (Tuition Protection and Other Measures) 
Guidelines 2019 [F2019L01699] 

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) 
assesses all legislative instruments subject to disallowance, disapproval or affirmative 
resolution by the Senate against scrutiny principles outlined in Senate standing order 23. 
The committee has identified scrutiny concerns in relation to the above instrument, and 
the committee seeks your advice in relation to this matter. 

Merits review 

Item 3 of Schedule 2 to the instrument inserts new Chapter 2 into the Higher Education 
Provider Guidelines 2012 (principal guidelines). New section 2.10.5 of the principal 
guidelines requires the HELP Tuition Protection Director (Director) to give written notice to 
each higher education provider liable to pay a HELP tuition protection levy which sets out 
the amount of the levy, the calculation for each levy component that applies to the 
provider, and the day by which the provider must pay the levy. 

New sections 2.10.25 to 2.10.35 of the principal guidelines set out the circumstances in 
which a leviable provider may request a review of a such a determination by the Director, 
the options available to the Director in reviewing the decision, and the notice 
requirements attaching to the review decision.  

Where an instrument empowers a decision-maker to make discretionary decisions with 
the capacity to affect rights, liberties, obligations or interests, the committee ordinarily 
expects that those decisions should be subject to independent merits review.  

Following informal engagement with your department, the committee understands that 
the determination of levy components involves, at most, the exercise of strictly confined 
discretion, concerning the assessment of additional information or evidence provided by 
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Dear Minister, 

 

Higher Education Provider Amendment (Tuition Protection and Other Measures) Guidelines 
2019 [F2019L01699] 

Thank you for your response of 24 April 2020 to the Senate Standing Committee for the Scrutiny of 
Delegated Legislation (the committee), in relation to the above instrument. The committee 
considered your response at its private meeting on 20 May 2020, and resolved to seek your 
further advice about the matter outlined below. 

Availability of independent review 

As you are aware, the instrument inserts new sections 2.10.25 to 2.10.35 into the Higher 
Education Provider Guidelines 2020 (principal guidelines). These sections set out the 
circumstances in which a leviable provider may request a review of a levy determination by the 
Director, the options available to the Director in reviewing the decision, and the notice 
requirements attaching to the review decision. The instrument provides for internal review of 
these decisions; however, it does not appear to provide for independent merits review of the 
same decisions.  

Following informal engagement with your department, the committee sought your formal advice 
as to what characteristics of the determination of levy components justify the exclusion of 
independent merits review, by reference to the established grounds set out in the Administrative 
Review Council’s (ARC) guidance document, What decisions should be subject to merits review? 
(ARC guidance document). 

In your response to the committee, you advise that the automatic or mandatory nature of the 
decisions relating to the determination of levy components makes them inappropriate for 
independent merits review. In support of your advice, you explain that ‘there is no discretion 
exercisable around the factors relevant to the levy determination’, as the determination ‘is based 
on categories of statistical and other data which must be considered when making a 
determination’. 

  




















