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Air Services Regulations 2019

Item 1 of Schedule 1 to the Legislation (Exemption and Other Matters) Amendment 
(2021 Measures No. 1) Regulations 2021 provides an exemption from disallowance for an 
instruction given under subsection 7(3) or 7(4) of the Air Services Regulations 2019 (Air Services 
Regulations). 

Subsection 7(3) of the Air Services Regulations enables Airservices Australia (Airservices) to give 
directions or instructions to aircraft involved in either Instrument Flight Rules (IFR) or Visual 
Flight Rules (VFR) flights about the use of a controlled aerodrome or in a specified class of 
airspace. Airservices may use this power to establish the procedures IFR or VFR aircraft are to 
follow at controlled aerodromes or in a specified class of airspace.

Subsection 7(3) allows Airservices to run its strategic flow management system (including a 
ground delay program and the long range air traffic follow management program), which aims at 
achieving a balance between forecast air traffic capacity and actual air traffic demand. Instructions 
given by Airservices pursuant to subsection 7(3) generally relate to information under Part 175 of 
the Civil Aviation Safety Regulations 1988 (CASR Part 175), which concerns aeronautical 
information management. Industry benefits from these instructions by way of fewer airborne 
delays. 

Subsection 7(4) of the Air Service Regulations enables Airservices to give specified instructions 
about the use of airspace above a restricted or danger area which vary from, and prevail over, 
instructions given to aircraft under subsection 7(3). 

Instructions made under subsections 7(3) and 7(4) of the Air Services Regulations directly relate 
to the safety of air navigation and are technical in nature. They give specific form and substance to 
Airservices’ functions and powers as set out in subsection 8(1) of the Air Services Act 1995. 
Subsection 7(4) is relied upon by Airservices in a number of scenarios concerning the safety of 
aircraft. Airservices has agreements with Defence and other authorities that permit Airservices to 
stop the activity in the restricted airspace if an aircraft is entering the airspace without approval. 
The other scenario in which subsection 7(4) is relied upon is in relation to the use of restricted 
areas when Airservices is unable to provide a service in that area. In these instances, CASA will 
declare the area to be ‘restricted,’ which then permits Airservices to issue instructions to aircraft to 
manage the issue. 

The management of air navigation and Australia’s airspace is subject to rapid technological 
development and change. Including these technical instructions in the subordinate legislation gives 
Airservices the flexibility necessary to react to technological developments through the 
management and amendment of the regulation, rather than the through the more protracted 
pathway of seeking amendments to the primary legislation. Accordingly, it is appropriate that 
these instructions remain in the subordinate legislation.

As indicated in the explanatory statement to the Legislation (Exemption and Other Matters) 
Amendment (2021 Measures No. 1) Regulations, disallowance of the directions and instructions 
made under subsections 7(3) and 7(4) of the Air Services Regulations would adversely impact on 
the orderly management of the aviation industry. It would also increase uncertainty for 
commercial aircraft operators, providers of air traffic services and aviation regulators. The 
exemption improves certainty in regulation of the aviation industry, and reduces commercial and 
safety risks for the industry and the public.

It is therefore necessary and appropriate that this exemption is provided for in delegated 
legislation in accordance with the framework provided by section 44 of the Legislation Act 2003. 
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Australian Security Intelligence Organisation Act 1979

Item 2 of Schedule 1 to the Legislation (Exemption and Other Matters) Amendment (2021 
Measures No. 1) Regulations 2021 provides an exemption from sunsetting for a statement 
approved under section 34AF of the Australian Security Intelligence Organisation Act 1979 
(ASIO Act). 

An exemption from sunsetting will give effect to the note following subsection 34AF(5) of the 
ASIO Act, which was inserted by the Australian Security Intelligence Organisation Amendment 
Act 2020 (ASIO Amendment Act) and which provides that Part 4 of Chapter 3 of the Legislation 
Act 2003 (concerning sunsetting) does not apply to the statement. 

An exemption from sunsetting is necessary and appropriate on the basis that the statement of 
procedures under section 34AF of the ASIO Act is subject to a rigorous statutory review process 
that is equivalent to the sunsetting regime set out in the Legislation Act. In particular, section 34JF 
of the ASIO Act provides that Division 3 of Part III (including the power to make the statement of 
procedures under section 34AF) will cease to have effect on 7 September 2025. It would be 
duplicative and unnecessary to also apply the sunsetting regime under the Legislation Act to these 
provisions, particularly as the statutory review process would take place sooner than any 
automatic sunsetting that ordinarily applies to legislative instruments under the Legislation Act. 

It is not appropriate for the statement of procedures to be subject to a separate sunsetting 
arrangement outside of this legislated arrangement, as the statement of procedures forms a core 
component of ASIO’s questioning powers, which are critical to Australia’s national security. It is 
a condition precedent for the issue of a questioning warrant that the Attorney-General be satisfied 
that there is a statement of procedures in force (paragraphs 34BA(1)(e) and 34BB(1)(f) of the 
ASIO Act). The prospect of the statement of procedures not being exempted from the sunsetting 
regime under the Legislation Act, and thereby being subject to multiple sunsetting regimes, creates 
a risk that the compulsory questioning framework under the ASIO Act may be rendered 
inoperable. This would create an unacceptable risk of ASIO being unable to exercise its powers 
and missing out on critical intelligence. 

Division 3 of Part III of the ASIO Act is also subject to review by the Parliamentary Joint 
Committee on Intelligence and Security, if it resolves to do so, before 7 September 2023 
(paragraph 29(1)(ce) of the Intelligence Services Act 2001). 

Section 16 of the statement of procedures approved under section 34AF of the ASIO Act provides 
that the operation and suitability of the instrument will be reviewed on a recurring basis to 
coincide with the review of the Minister’s Guidelines made under section 8A of the ASIO Act. 
Paragraph 1.14 of those Guidelines provides that an initial review must be completed within three 
years after the commencement of the Guidelines, and that a further review must be completed 
every three years thereafter.

It is therefore necessary and appropriate for statements approved under section 34AF of the ASIO 
Act to be exempted from the sunsetting regime. 

Providing this exemption in delegated legislation is consistent with the approach to the sunsetting 
exemption that applied to the statement of procedures before Division 3 of Part III was reformed 
in 2020. 

The prior sunsetting exemption for a statement of procedures made under the former subsection 
34C(1) of the ASIO Act was in the Legislation (Exemptions and Other Matters) Regulation 2015. 
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The ASIO Amendment Act amended the ASIO Act to expand the scope of activities to which 
questioning warrants may apply from only terrorism to include foreign interference and espionage, 
as well as politically motivated violence (which includes terrorism). 

Section 34AF of the ASIO Act, as inserted by the ASIO Amendment Act, includes a Note 
following subsection 34AF(5) that the statement of procedures will not be subject to the sunsetting 
provisions in the Legislation Act (by virtue of the regulations in force at that time, and as 
subsequently amended). 

It is appropriate that this exemption is provided for in delegated legislation in accordance with the 
framework provided by section 54 of the Legislation Act. 

Road Vehicle Standards Act 2018

Item 3 of Schedule 1 to the Legislation (Exemption and Other Matters) Amendment (2021 
Measures No. 1) Regulations 2021 provides an exemption from sunsetting for a standard made 
under section 12 of the Road Vehicle Standards Act 2018 (RVS Act). 

It is necessary and appropriate that standards made under section 12 of the RVS Act, also known 
as Australian Design Rules (ADRs), are exempt from sunsetting to ensure they remain effective to 
regulate the ongoing roadworthiness of vehicles throughout their useful life.  While the ADRs are 
regularly updated to reflect changes in vehicle technology, it is not possible to apply these new 
standards retrospectively to vehicles that are already in use.

Rather than repeal old ADRs, they are kept on the register of legislation so that State and Territory 
regulators can use them to ensure vehicles continue to comply with the standards that were in 
force when they were first supplied to the market. Additionally, the Government regularly keeps 
older ADRs in force for new vehicles as a means to grandfather the requirements that apply to 
existing vehicle models. This reduces the regulatory burden placed on vehicle manufacturers to 
redesign existing models to comply with new standards and allows them to put more effort into 
making sure new models comply.

While the RVS Act and associated Acts relating to consequential and transitional provisions 
passed Parliament in late 2018, the commencement of the RVS Act was phased in. As part of that 
phased-in commencement, on 1 July 2021 the ADRs were continued in force as if they were 
standards under section 12 of the RVS Act: see item 2 of Part 2 of Schedule 3 to the Road Vehicle 
Standards (Consequential and Transitional Provisions) Act 2018.

In keeping with the phased-in commencement approach for the ADRs - as continuing in force 
under the RVS Act - it is appropriate that this exemption is provided for in delegated legislation in 
accordance with the framework provided by section 54 of the Legislation Act. 
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