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Dear Assistant Minister, 

 

ASIC Corporations (Foreign Financial Services Providers—Foreign AFS Licensees) 
Instrument 2020/198 [F2020L00237] 

ASIC Corporations (Foreign Financial Services Providers—Funds Management 
Financial Services) Instrument 2020/199 [F2020L00238] 

The Senate Standing Committee for the Scrutiny of Delegated Legislation (the committee) 
assesses all legislative instruments subject to disallowance, disapproval or affirmative 
resolution by the Senate against the scrutiny principles outlined in Senate standing order 
23. The committee has identified scrutiny concerns in relation to the above instruments, 
and seeks your advice about this matter. 

Exemptions and modifications to primary legislation 

Parliamentary oversight 

Senate standing order 23(3)(j) requires the committee to consider whether an instrument 
contains matters more appropriate for parliamentary enactment (that is, matters that 
should be enacted via primary rather than delegated legislation). This includes where an 
instrument modifies or exempts persons or entities from the operation of primary 
legislation. In addition, Senate standing order 23(3)(k) requires the committee to scrutinise 
each legislative instrument as to whether it complies with any ground relating to the 
technical scrutiny of delegated legislation. This includes whether an instrument limits 
parliamentary oversight. 

The instruments seek to give effect to a modified Australian Financial Services licensing 
regime for foreign financial services providers (FFSPs) by modifying the operation of 
specified provisions of the Corporations Act 2001 (Corporations Act) for FFSPs. For 



 

example, the instruments exempt FFSPs from the obligation to hold an Australian financial 
services license, subject to specified conditions. 

The instruments were made under subsections 926A(2), 992B(1) and 1020F(1) of the 
Corporations Act. Those subsections allow ASIC to exempt persons, entities and classes of 
persons and entities from provisions of the Corporations Act, or to declare that certain 
provisions of that Act apply as if modified or varied. 

Provisions that modify or exempt persons or entities from the operation of primary 
legislation may limit parliamentary oversight, and may subvert the appropriate relationship 
between Parliament and the executive. The committee considers that such measures 
should ordinarily be included in primary legislation, unless a sound justification for the use 
of delegated legislation is provided. 

In this instance, the committee understands that the measures are considered suitable for 
delegated legislation because the measures are made under powers given by Parliament, 
and it may be necessary for ASIC to revise the measures at short notice to keep pace with 
developments in global wholesale markets. Further, the committee understands that it is 
considered that if the measures were to be included in primary legislation, this would 
result in additional cost and complexity for users of the Corporations Act. 

However, the committee also understands that it is intended for the measures to remain in 
force for at least 10 years (until the instruments sunset under the Legislation Act 2003). 
Further, while the committee understands that ASIC intends to conduct a review of the 
instruments before that time, it is not clear when this review will take place. In this regard, 
the committee emphasises its longstanding view that provisions which modify or exempt 
persons or entities from the operation of primary legislation should cease to operate no 
more than three years after they commence. This is to ensure a minimum degree of 
regular parliamentary oversight.  

The committee therefore considers that the instruments should be amended to specify 
that they cease to operate three years after they commence. It if becomes necessary to 
extend the operation of the instruments, this should be done via subsequent legislative 
instruments that are subject to disallowance and parliamentary scrutiny. 

The committee therefore requests your advice whether the instruments could be 
amended to specify that they cease to operate three years after they commence. 

The committee's expectation is to receive a response in time for it to consider and report 
on the instruments while they are still subject to disallowance. If the committee has not 
concluded its consideration of an instrument before the expiry of the 15th sitting day after 
the instrument has been tabled in the Senate, the committee may give notice of a motion 
to disallow the instrument as a precautionary measure to allow additional time for the 
committee to consider information received. 

Noting this, and to facilitate the committee's consideration of the matters above, the 
committee would appreciate your response by 4 June 2020.  

Finally, please note that, in the interests of transparency, this correspondence and your 
response will be published on the committee's website. 
























