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chapter Four

deregulation and national competition policy

National competition policy is a comprehensive package delivering competition reform, deregulating closed shops and opening up restricted markets, for the benefit of consumers, retailers and producers.  NCP is delivering long term gains for the whole community, rural, regional, urban, business and consumer, it is forcing groups and individuals who are privileged, in that they are protected from normal disciplines of competition, to justify laws entrenching their privileged protections…it will go a long way to ensure that unless the community as a whole is best served by restrictions on competition, the restrictions are removed.

4.1 The impetus for total deregulation results in part from the requirements under National Competition Policy agreements that States review their statutory marketing arrangements in order to assess whether those arrangements were inhibiting competition. 

4.2 National Competition Policy is the set of reforms agreed to by the Commonwealth, State and Territory Governments under three intergovernmental agreements signed in April 1995. Under one of these agreements, the Competition Principles Agreement (CPA), all state governments undertook to review, and if appropriate, reform all legislation that restricts competition by the year 2000. The dairy industry was identified as being one of the legislative regulatory regimes requiring review in each state.

4.3 As at 1 January 1999, all post farmgate price and supply controls had been deregulated in all states.  The regulatory restriction being investigated is the regulation of the market milk price at the farmgate by the state dairy authorities.

National Competition Policy and 'net community benefit'

4.4 The objectives of NCP include to "review and, where appropriate, reform all laws which restrict competition, and to ensure that any new restrictions provide a net community benefit"
. The important rider to the objectives of National Competition Policy (NCP) is described by the Productivity Commission as follows:

NCP represents the joint desire of Australian governments to deliver the benefits of competition through a national approach to competition reform.  It aims not only to facilitate effective competition to promote economic efficiency, but also to accommodate situations where competition conflicts with social objectives.

Net community benefit test

4.5 The National Competition Council recognises that NCP can touch on complex areas of social and economic regulation and therefore includes a mechanism for assessing whether reform is in the interests of the community as a whole.  This is the net community benefit test and is set out in Box 4.1. 

Box 4.1 Net Community Benefit Test under NCP

Under clause 1(3) of the Competition Principles Agreement, governments take into account the following factors when assessing the merits, or appropriateness, of reforms:

· government legislation and policies relating to ecologically sustainable development;

· social welfare and equity considerations, including community service obligations;

· government legislation and policies relating to matters such as occupational health and safety, industrial relations and access and equity;

· economic and regional development, including employment and investment growth;

· the interests of consumers generally or of a class of consumers; the competitiveness of Australian businesses; and

· the efficient allocation of resources.

The list is non‑exhaustive, meaning that any other relevant matter may also be considered when assessing the case for a competition reform

4.6 The NCP guidelines are based on the assumption that competition is of benefit to the public; but that if restrictions are to be retained it is necessary to demonstrate a net benefit to the community as a whole.  Under the test, governments are required to weigh up the likely positive and negative effects on areas such as access and equity, social welfare, economic efficiency, social welfare, employment and business competitiveness, with equal weight being given to economic and social considerations in the assessment.
  Responsibility for determining where the public interest lies is with the States and Territories.

4.7 Graeme Samuel, President of the National Competition Council, argues that NCP has never been about competition for its own sake, is only to be implemented where appropriate and this is where the public interest test comes into play:

That test requires that governments, when reviewing various NCP reform option, objectively weigh up all the pros and cons of competition – including its effects on matters such as employment, equity and social welfare, regional development and consumer interests as well as business competitiveness and economic efficiency.

4.8 The CPA states that one of the guiding principles behind an NCP review is that the legislation should not restrict competition unless it can demonstrate that:

a) The benefits of the restriction to the community as a whole outweigh the costs; and

b) the objectives of the legislation can only be achieved by restricting competition.

4.9 However, it was queried at public hearing whether the national interest was being considered in relation to regulatory review of the dairy industry:

Let's look at the national best interest. Is the destruction of the farm scene and the undermining of the raw milk supply for an industry that has got about $15.5 billion worth of recent investment in first-rate infrastructure right across Australia in the best interest of Australia? If somebody thinks they can convince me that that is in the national best interest, they are going to be struggling. 

4.10 The test assumes that the public interest/public benefit can be confined to individual states, when in fact one state's public benefit may be another's public detriment or may be to the detriment of the nation as a whole under National Competition Policy.  There seems to be no responsible authority for the 'national public interest'. Senator Forshaw questioned the National Competition Council on this matter at public hearing:

…is there any mechanism for a national review rather than having the situation conducted at a state based level, subject to political influences and, despite all of these state reviews, the critical state taking a unilateral decision? If this is all being driven by COAG and NCP, I have some difficulty in understanding why it has not been assessed in a national context rather than the states being left to deal with it.

4.11 The NCC considered that such an inquiry was not within its competence either to undertake such an assessment or to direct that such an assessment takes place.

Legislative Review Process

4.12 The procedures to be followed in conducting NCP reviews are set out in the Competition Principles Agreement (CPA). 

4.13 Legislative reviews undertaken under NCP guidelines are required to:

a) clarify the objectives of the legislation;

b) identify the nature of every restriction on competition;

c) analyse the likely effects of the restrictions on competition and on the economy generally;

d) assess and balance the benefits and costs of the restrictions; and

e) consider alternative means of achieving the same results, including non-legislative approaches.

4.14 In recognition of the financial benefits of reform, NCP specifies a program of financial grants (tranche payments) by the Commonwealth to State and Territory Governments, contingent on the implementation of agreed reforms.  The National Competition Council assesses the reviews and their findings and this assessment forms the basis on which the National Competition Council recommends to the Commonwealth that it advance the agreed schedule of tranche payments.

State legislation reviews

4.15 In order to determine if and to what extent the regulatory arrangements under the various state Dairy Industry Acts were in the public interest, all States have undertaken reviews of their dairy industry regulatory environments.  The Review Committees reported to their respective Ministers as follows:

a) New South Wales
November 1997

b) Queensland
July 1998

c) Western Australia
February 1999

d) Tasmania
5 May 1999

e) Victoria
July 1999

f) South Australia
September 1999

4.16 The respective reviews and their findings are summarised below.  Because the Victorian review is pivotal that is discussed first.

Victoria

4.17 The Centre for International Economics (CIE) was commissioned by the State Government to undertake a review of Victoria’s Dairy Industry Act 1992 in February 1999.  Unlike the reviews in most other states, the Victorian review was undertaken by a private economic research agency for the Department of Natural Resources and Environment – no multi-disciplinary committee was involved.  The ‘arms-length’ review body was supported by the NCC, which has been critical of multi-disciplinary review committees, where membership of those committees includes industry stakeholders.

4.18 The Terms of Reference of the Victorian review were:

a) to clarify the objectives of the Dairy Industry Act 1992 and of the Victorian Dairy Industry Authority (VDIA) which operates under that Act;

b) to identify the relevant markets and market issues the legislation is intended to address;

c) to identify the nature of any restrictions on competition which operate under that legislation;

d) to analyse the likely effects of those restrictions on competition and on the economy in general;

e) assess and balance the costs and benefits of the restrictions;

f) to consider alternative means of achieving the same results, including non-legislative means; and

g) to make recommendations to improve results. 

4.19 As part of the consultation process, the CIE prepared an issues paper and consulted with key stakeholders.  Twenty five submissions in total were received.

Objectives of the Legislation

The regulation of the Victorian dairy industry is principally undertaken through the Victorian Dairy Industry Authority (VDIA). The VDIA was established in 1977 and assigned the task of phasing out the system of farm contracts for the supply of milk and replacing it with a pooling system in which all dairy farmers shared.  Under the Act the objectives of the VDIA were identified as being:

b) to ensure that Victorian milk processors are supplied with sufficient milk to meet the demand for market milk;

c) to ensure that licensed dairy farmers share equitably in returns from market milk;

d) to maximise the opportunity for the sale of market milk produced in Victoria by securing, maintaining and developing markets;

e) to ensure that standards which safeguard public health and protect the consumer are maintained in the Victorian dairy industry; and

f) to ensure that it performs its functions and exercises its powers efficiently and effectively.

4.20 Generally, the views of submitters to the legislation inquiry focussed primarily on two matters:

a) the minimal need for legislation to ensure that Victorian milk producers were supplied with sufficient milk to meet the demand for market milk;

b) the need for specific dairy industry legislation for standards which safeguard public health.

4.21 The views of stakeholders regarding the statutory objective in relation to dairy farmers sharing farm gate returns from sales of market milk varied quite considerably:

a) The United Dairyfarmers of Victoria, the Victorian based co-operatives, processors and manufacturers considered the pooling system harmful to the further development of markets for Victorian milk and dairy products;

b) A number of individual dairy farmers and groups of farmers (which included the Simpson Branch of UDV) and the New South Wales based Dairy Farmers, strongly supported regulated farm gate market milk pricing and pooling of returns.

4.22 There was general support for the retention of the VDIA’s role in securing, maintaining and developing markets for milk amongst groups of farmers other than the UDV. This objective was not supported however, by cooperatives, processors and other manufacturers. 

Restrictions on Competition

4.23 The report made particular note that the Dairy Industry Act 1992 restricts competition through its vesting arrangements, ie its requirement for all milk delivered to processors for sale as market milk to be vested in the VDIA, becoming the absolute property of the authority.  The pooling arrangement under the Act, where the VDIA directs a receiving factory to deliver milk for use as market milk, and all dairy farmers share proceeds from that sale in proportion to their total production, was also considered to be restrictive of competition.  

Assessment of Community Benefits and Costs 

4.24 The report noted that assistance received by Victoria’s dairy farmers was high relative to assistance received by the agricultural sector as a whole, but low relative to assistance received by dairy farmers in other states.

4.25 Victoria's NCP review report assessed Victorian farms' profitability vis-à-vis that in other states as follows:

Despite the dominance of Victoria in the national dairy industry, Victorian dairy farming operations are not necessarily larger or more profitable than those in other states. Western Australia produced more milk per farm in 1997-98, and all states except Tasmania received higher average farm cash operating surpluses - Western Australia and New South Wales considerably more so. Although milk production per cow in Victoria has grown by 58 per cent since 1979-80, it has not been quite as large a productivity growth as New South Wales (75 per cent). Overall productivity of dairy farms in 1994-95 was greatest in Victoria, but productivity growth between 1987-88 and 1994-95 had been greater in other states (Tasman Asia Pacific Pty Ltd 1999).

Although Victorian dairy farming operations are not demonstrably larger than those in other states, the average size of operations of Victorian receival factories is considerably larger than those of other states. Victoria’s 35 receival factories in 1997-98 averaged an intake of 168 million litres (see table 2.10), compared with the next largest state, Queensland, whose eight factories averaged an intake of 103 million litres.

4.26 In addition to discussions with key stakeholders and analysis of submissions received, the CIE also undertook its own modelling work to assess the balance between community benefits and the costs of regulation of the industry.  The quantitative model constructed by CIE was used to assess a number of scenarios with regard to the effects and implications of deregulation. At the same time the public benefit/public interest test was also applied in order to determine whether the community as a whole would be better or worse off if the industry were to be deregulated.

4.27 Based on the CIE assumptions and model, the report concluded:

a) the costs of current arrangements to the Victorian community exceeded their benefits and deregulation would be in the public interest. This conclusion was based on economic efficiency grounds, but the review argued that no case could be sustained on equity, regional adjustment or environmental grounds to offset the economic reality;

b) the community benefits of a statutory industry specific food safety organisation, with powers to licence operators in the industry and to establish and enforce food safety standards, greatly exceed community costs, but there was no net public benefit from having a dairy specific statutory consumer protection objective;

c) there was no demonstrable net public benefit from retaining a statutory requirement to maximise the opportunity for the sale of market milk produced in Victoria. If a case were to be made for any state-based collective industry funding requiring statutory backing to develop or promote dairy products, the review argued that its establishment should follow a transparent assessment process specified in legislation.

4.28 The report reached the following conclusions in relation to the assessment of the balance between community benefits and costs:

a) The gains to consumers from access to cheaper milk more than offset the losses to producers; There was therefore a net public benefit from the removal of price and supply controls on market milk;

b) The higher the market milk premium which remains after deregulation, the smaller the reduction in dairy farmer income and the smaller the improvement in processing efficiency required to avoid farm sector income loss from deregulation;

c) There was no demonstrable net public benefit from retaining a statutory requirement to maximise the opportunity for the sale of market milk produced in Victoria.

Committee comment on the Victorian Review

4.29 Because the consequences flowing from the findings of the Victorian review are so significant, the Committee looked carefully at that review.  The major concerns the Committee has include:

a) The quantitative model developed to assess costs and benefits;

b) The definition and application of the public benefit/interest test;

c) The assumptions underlying the review; and 

d) Some of the conclusions arrived at by the review.

A quantitative model
 

4.30 The CIE constructed a quantitative model of the Victorian and Australian dairy industry to assist in assessing the benefits and costs of current pricing and supply controls..  The model was developed to identify the key mechanisms through which changes would affect outcomes and to provide indicative estimates of the size of the affects.  The model depends on a large number of behavioural assumptions about demand, production and pricing relationships.  The review report recognises that the model provides a highly simplified picture of economic relationships, and that the reality is a lot more complicated.
  

4.31 Because the model has not been independently assessed the Committee feels that some of the underlying assumptions may be questioned.  The simplification of the actuality and the focus on economic relationships concerns the Committee.  For example, there appears to be no consideration of sunk costs, the costs of switching to other farming options, the availability of alternative land uses, the costs of moving to alternative employment, the availability of alternative employment and the demographic characteristics of the farming community.

The public benefit/public interest test

4.32 One of the major difficulties in relation to NCP has been the application of the public benefit/interest test.  The Senate Select Committee on Socio-economic Consequences of the National Competition Policy discussed these problems in its interim report, Economic Surplus, Social Deficit?.  Generally, the Committee found the following major difficulties with the interpretation and understanding of the Public interest/public benefit test:

a) A predominance of narrow economic interpretation of the policy;

b) Differing interpretations of the policy and public interest test between the States and Territories, resulting in different applications covering essentially the same conduct;

c) Lack of transparency of reviews; and

d) Lack of appeal mechanisms.

4.33 The Socio-Economic Committee considered that there was some confusion about the application of the test, that there was a difference between the public benefit test under the Trade Practices Act and the public interest test in the Competition Act.  The Committee stated:

In the Committee's view it appears there is a predominantly economic rather than multi-disciplinary approach involved in the implementation of NCP and in particular the public interest/public benefit tests.  The Committee notes Mr Samuel's view that there is patchy understanding of the issues as well as a lack of understanding of the wider issues involved in the public interest test.  The Committee is concerned that it is these little-understood issues that would draw upon non-economic input.

4.34 The Competition Principles Agreement sets out a number of matters which may be taken into account in the assessment of the merits of a policy or course of action.  The list includes those matters listed above in the 'net community benefit' test and is specifically non-exhaustive.  The CPA Agreement also expressly differentiates the public benefit test under the Trade Practices Act for the purposes of authorisations under that Act.
  This express exclusion would suggest that the two tests are different and not to be confused; that the public interest test under the CPA Agreement is wider than the public benefit test under the Trade Practices Act.
4.35 The Rural and Regional Affairs and Transport Committee concurs with the views expressed by the Senate Select Committee on Socio-economic Consequences of the National Competition Policy in relation to the general application of the public interest test.  The Committee considers that the CIE's Review takes an economic bias in its interpretation of the public interest and ignores some significant considerations, such as sunk costs, the decline in the value of equity in farm businesses, and alternative employment options for many of those farmers who may no longer be able to remain in the industry.

4.36 it appears to the Committee that the reviewers may have confused the two tests and applied the more stringent public benefit test set out in the Trade Practices Act, rather than the wider test under the CPA Agreement.

4.37 The Committee is also concerned that the application of the test was limited to the following areas:

a) Market milk pricing and supply arrangements;

b) Ensuring standards which safeguard public health; and

c) Maximising the opportunity for the sale of milk produced in Victoria.

4.38 The Committee considers that the Public Benefit/Interest Test has been applied too narrowly in the Victorian review.  It was always presumed that it would be difficult to show a net community benefit for regulation in Victoria, given the large quantities of milk produced there.  However, the obligation remained to undertake a thorough and transparent review and to consider the wide range of factors in the application of the public interest test.  It is difficult to see how this was done.

The Review's Assumptions

4.39 The Review adopted the following key assumptions:

a) Upon deregulation, the farmgate price of market milk falls in all states;

b) The existence of competitive retailing with constant retail margins for market milk;

c) Farmers in the market milk quota states of New South Wales and Queensland base their production decisions on the price they receive for manufacturing milk, not the average price for all milk;

d) In New South Wales and Queensland the manufacturing price reflects the returns from manufacturing milk and the market milk price represents the returns from market milk sales – there is no cross-subsidy to farmers between the two types of milk.

4.40 The Committee considers that the last three assumptions are flawed.  The report, while acknowledging that there is a range of views on the extent to which reductions in farmgate prices will be passed on to consumers, concludes that it is likely that most of any farmgate price reduction from deregulation will be passed through to consumers.  However, the Committee's evidence suggests otherwise.  The demand for milk, like that for petrol, is inelastic and the Committee considers that it is unlikely that all but a small proportion of the margin will be passed on to the consumer.

4.41 The Committee is of the view that the retailers will retain the greater proportion of the margin and that the processors/manufacturers will pick up the rest – where demand is inelastic and there is limited room for increased consumption, as is the case for milk, it is unrealistic to assume the magnanimity of the retailing or processing sectors in passing on the margin to the consumer.

4.42 The Report also suggested that, even if some of the margin is retained by retailers and processors-manufacturers and the profits of these groups are enhanced while the consumer gain is reduced, the total welfare benefits from deregulation remain intact.
  The Committee is not convinced that this finding is valid, given the extent to which supermarket profits may be repatriated elsewhere and the fact that while shareholders may benefit from increased profits, that will not necessarily result in net community benefit.

The Findings of the Review

4.43 Some of the expected effects of deregulation are set out in Table 6.1 on page 71 of the review report.  These include:

a) Price effects, including:

i) Fall in farmgate prices;

ii) The emergence of a regime of highly differentiated prices to reflect monthly milk flows and differences in quality;

iii) Manufacturing price to reflect export parity, but as a result of certain efficiencies, increased value adding of products, some of which was expected to be passed back to producers;

iv) Lower prices at the retail end as removal of the premium is passed through to consumers;

b) Production effects, including:

i) Small contraction in production by farmers,

ii) A modest expansion in production for processors through the reduction in the consumer price of market milk;

c) Efficiency improvements, identified as:

i) Scope for on farm productivity improvements;

ii) Improvement in ability to source milk according to specific requirements;

iii) Improvement in the ability of processors to retain all milk is expected to allow better scope for meeting the needs of customers, better prospects for adding more value to the milk and scope for better utilisation of existing capacity;

d) Other, including:

i) The requirement for the development of management systems for the procurement of milk;

ii) Scope for manufacturers to win a greater share of the beverage market;

iii) Scope for administrative savings through not having to run different systems in different states;

iv) Greater incentive to develop new products through the ability to capture the benefits and return to own suppliers rather than share across all suppliers.

4.44 Some of the findings are contradictory and unsubstantiated.  For example, the need to develop management systems for milk procurement would appear to negative the potential for administrative savings.  The Committee also cannot understand what barriers currently exist in product development and how deregulation of the market milk price will enhance innovation.

4.45 One of the committee's major concerns in relation to the CIE review is the assumption that there is scope for increased domestic consumption in milk, that a reduction in the price of milk will give opportunities for increased market share.  The Committee questions the validity of this assumption.

New South Wales

4.46 New South Wales was the first of the states to complete a review.  The terms of reference included an assessment of whether the public benefits of the legislation which established the NSW Dairy Corporation and the NSW Dairy Industry Conference exceeded the costs and whether the legislative objectives could only be achieved by restricting competition.
 

4.47 The review concentrated on clarifying the objectives of and identifying the key restrictions within the legislation, and assessing the benefits and costs of each of them. The key restrictions were identified as:

a) price setting and supply management arrangements;

b) regulated food safety standards; and 

c) provision of compulsorily funded industry services. 

4.48 The Review Group prepared and distributed an Issues Paper in May 1997, and followed this with an extensive program of public consultation in eight major dairy centres around NSW. Over 450 public submissions were received. A number of economic models were used to estimate the regional and state-wide impacts of the legislation and to evaluate the costs and benefits and distributional effects of changing the legislation. The Review Group was required to submit its Final Report to the Minister for Agriculture on 28 November 1997.

Restriction of competition

4.49 The review found that the price setting powers of the Corporation restricted competition:
a) through price setting and thereby removing price as a basis for competition between processors and producers; and
b) by setting the regulated price above the return which would be set by a freely operating market, quota holders obtain a competitive advantage over other milk producers and producers in other industries.  
4.50 However, the review concluded that, even if competition was affected, the effect was negligible and any such effect was offset by increased manufacturing efficiencies.  On the basis of submissions received, and its own considerations, the Review Group identified six possible reasons for retaining the current price setting and supply management arrangements. These included:

a) To meet consumer preferences for stable prices;

b) To guarantee an adequate year round supply of market milk;

c) To provide producers with countervailing market power;

d) To offset corrupt world prices for dairy products;

e) To encourage state dairy industry development; and

f) To provide equitable opportunity of access to the entire NSW fresh milk market and subsequent regional development.

4.51 The Review Group concluded that neither of the first two reasons i.e. consumer preference for stable prices, and the guarantee of an adequate year round supply of market milk, justified government intervention.  However, in relation to the remaining four reasons for intervention there was divided opinion between the industry and corporation members on the one hand and the chairman and state government departmental representatives on the other:

a) Industry and Corporation members considered that:

i) there was an ongoing need for the current arrangements on the basis of the necessity to give countervailing market power to producers against processors and retailers;

ii) for the foreseeable future the current arrangements were strongly justified by the need to cushion the NSW dairy industry against corrupt world prices for dairy products;

iii) producers had a 'weak selling' position and should not be forced to accept below normal returns for a product based on benchmark world prices;

iv) the current arrangements were justified on the basis of state dairy industry development and to ensure that all NSW producers had equitable access to the entire NSW fresh milk market.

b) The Chairman considered that pricing and supply management arrangements were the only effective cushion for producers against corrupt world prices and supported the legislation providing equitable access to the market milk margin;

c) The Government department members did not consider that there was sufficient justification for legislated price setting to compensate for corrupt world markets, to develop the industry or to provide countervailing market power. 

4.52 However, Government department members recognised that the cessation of the current arrangements would result in significant industry and regional adjustment costs, and that this represented a strong case for maintaining the current arrangements for a transitional period.
4.53 The report concluded that, in the short term, the corrupted world market for dairy products would create a risk that producers in NSW, being weak sellers of the commodity, would be forced to accept prices based on the artificially low benchmark price for manufacturing milk, resulting in their receiving below normal returns. On this basis they concluded that the benefits of the current arrangements exceeded the costs.

4.54 There was a divergence of views in relation to the optimum course of action. Two alternative options were identified:

a) Option 1: Retention of the present price setting and supply management arrangements with a further review in 5 years time (as required by Government policy); and

b) Option 2: Removal of the present arrangements, with the following considerations:

i) the timing of the removal;

ii) the impact of removal on the industry; and

iii) the desirability of a co-ordinated approach across the States.

Benefits and costs of the price setting and supply management arrangements
4.55 There was general agreement that current price setting and supply management arrangements generated direct costs to milk consumers, retailers and processors of approximately $56 - $87m per annum.  However, Government Department members of the review concluded that the prevailing price setting and supply management arrangements resulted in net public costs, while the Chairman and industry members concluded that the current arrangements resulted in net public benefits.

4.56 The majority, (Chairman, Industry and Corporation members) recommended that the current pricing and supply management arrangements remain in place, and in accordance with NSW Government policy, be reviewed again by July 2003.  The minority, the Government department members excluding the Chairman, recommended that:

a) regulated farmgate prices and supply management for market milk be removed, preferably in a co-ordinated way across states;

b) in the absence of interstate co-ordination, the removal of regulated farmgate pricing and supply management arrangements should be achieved by giving 3 - 5 years notice, commencing in July 1998; and

c) the NSW Government support an industry application to the ACCC for authorisation of collective negotiation as a transitional measure following cessation of the current arrangements.

4.57 In response to the report the NSW Government legislated to continue the statutory marketing arrangements for milk until 2003.

Queensland

4.58 The Queensland review was completed in August 1998.  The Review Committee considered among other things the farmgate pricing of market milk.  Public hearings were conducted and 180 submissions were received.  The strong feeling from submissions and witnesses at public hearing supported the retention of a regulated farmgate price for market milk, given that the current arrangements 'had served the industry well and allowed for industry re-structuring'.

4.59 The report's findings included:

a) Irrespective of the NCP process, commercial pressures existed which would continue to force greater re-structuring in the dairy industry;

b) The review committee's vision for the dairy industry essentially involved a sustainable, competitive and profitable industry operating in a commercially flexible manner with a minimum of justifiable government intervention.

4.60 The Public Benefit Test [PBT] was undertaken by independent consultants and identified the nature and incidence of costs and benefits to the community of restricting competition.  Based upon the consultants' PBT report, the Committee considered that there was no compelling evidence to support immediate deregulation of the farmgate price. Consumption and production efficiency gains from removing the farmgate price regulation were assessed to be small.  They found that:

a) Economic analysis suggested that, in most scenarios, deregulation was likely to have little overall impact on the Queensland economy, but that regional impacts from deregulation were likely to be very significant:
i) Producers with low equity and high indebtedness and/or located in marginal dairying areas distant from processing plants would be at greatest risk;
ii) Attendant consequences for regional communities in terms of job losses and a reduction in business activity would be substantial;
b) while retention of a regulated farmgate price appeared to be justified by the public benefit/public interest results and the need to manage impacts of adjustment for industry and regions, it was unlikely this arrangement could be sustained under commercial pressure in the medium to longer term;

c) ultimate deregulation of the market milk component of the Australian dairy industry was inevitable - the changes to the size and structure of the Victorian industry and the commercial strength of the market milk processors and retailers would drive change to a position where Government intervention would become less effective, except in the areas of public health and safety.

4.61 Despite the perceived commercial realities, the Committee did not recommend any immediate moves to deregulate the producing sector of the industry, because it regarded the potential social, economic, environmental and regional impacts as unacceptable and argued for any such moves to be phased in over a transition period:

The Committee supports the industry's call for orderly rationalisation and prefers a transition period of an indicative period of 5 years to 31 December 2003 before farm‑gate price deregulation to allow adjustment with minimum social and regional dislocation. However, given the difficulty in accurately predicting the impact of all forces on such rationalisation, this transition period needs to be kept under review by Government and industry and may need adjustment…Ideally, therefore, the Committee would prefer a national approach to the issue of further industry deregulation to facilitate more orderly rationalisation across Australia.  

The Committee considers that regulation is desirable for a 5 year period to maintain equitable access by farmers to market milk returns, irrespective of the performance of processors in a deregulated market. The Committee noted that specific temporary increased regulation of supply management arrangements would be required in Queensland as a transitional measure to achieve the Committee's vision for the industry. The increase in regulation is also supported by the PBT, which assumed that supply management arrangements applied throughout Queensland.

4.62 The Committee recommendations included the following:

a) Retention of a regulated farmgate price for a period of 5 years from 1 January 1999 to 31 December 2003, with any extension beyond 2003 being subject to further review before 1 January 2003;

b) Retention of the Queensland Dairy Authority;

c) The establishment of an advisory subcommittee of the QDA to negotiate a farmgate price for recommendation direct to the Minister for Primary Industries;

d) The retention of supply management arrangements in South East Queensland, including producer entitlements and processor access schemes, be retained and their and extension in an appropriate form to Central and North Queensland from 1 January 1999 for a period of 5 years to 31 December 2003;

e) Subject to continued effective regulation in the period up to 31 December 2003, the extent of government involvement in the dairy industry post 31 December 2003 be subject to review before 1 January 2003 (such involvement to be consistent with the vision proposed for the dairy industry's future in Queensland). An earlier review may be required should industry changes and/or market forces compel a shortening of the transition process.

4.63 Henry Cooper, CEO of the Queensland Dairy Authority, set out the process by which the Queensland Review reported to Government:

It was very thorough; it was a very expensive exercise. The report was handed to government when the new government came to power. The review committee completed its work in about June 1998 and, of course, by that time an election had been called in this state. The incoming government received the report and distributed it early in August 1998. But that review did not look, in any way, shape or form, at all of those elements of legislation that had already been clarified back in 1993 as being due to sunset at the end of 1998. They looked at all the elements beyond, such as farm gate pricing, supply management, QA and food safety, with the key focus being on farm gate pricing of market milk, for white market milk products and also for supply management.

The government, in receiving the report, formed a supply management working group in August last year and gave it a charter of seven weeks to do a thorough review of supply management. They felt that the review committee, while it had looked at a range of elements, had not given enough focus to supply management. Previously, we had a regulatory system only in south‑east Queensland, never in the central or northern dairying areas. Obviously they wanted to see a little more rigour in the analysis before imposing it in there. I was a member of that group, and we did hand in our report to the government by about mid‑September. The government released both reports and supported the recommendations of both the full review group and the supply management working group in early October. All the amending legislation was completed by about the last sitting day, which was on 27 November last year, from memory. That enabled statutory entitlements to be granted to Central and North Queensland producers for the first time. They had to be in place by 31 December last year so that they would be able to apply from 1 January this year.

4.64 As a result of the review, legislation was enacted to put into place new supply management arrangements, to ensure equity of return amongst suppliers for a period of five years, until December 2003.

Western Australia

4.65 The Review involved a consideration of the following:

a) Clarification of the objectives of the legislation;

b) Identification of the nature of the restriction on competition;

c) Economic analysis on the likely effect of the restriction on competition and on the economy generally;

d) Assessment of the costs and benefits of restrictions;

e) Alternative means for achieving the results.

Restrictions on Competition

4.66 The major restrictions on competition/supply were identified as:

a) the ability of the Dairy Industry Authority to set the level of payments to farmers for market milk – a restriction on competition;

b) vesting of all milk in the authority, whereby no person may supply, sell or deliver to anyone other than the authority without the latter's permission.  The Authority also licences milk processing plants to accept milk – a restriction on competition.  (The Authority does not have to accept milk vested in it and it has therefore chosen to limit its involvement to market milk);

c) the power of the authority to determine the quantity of market milk that will be required for the State in a quota year and ability to grant quota applications – a restriction on supply;

d) the power of the Authority to licence all producers of more than 10 litres per day of dairy milk – a restriction on competition as it is a means by which the authority can regulate behaviour in the industry, including the potential entrants to the industry;

4.67 The review concluded that a net public benefit currently arose from:
a) The regulated farm gate price for market milk and that in this context a quota system was an appropriate ongoing mechanism to distribute a regulated farmgate premium;

b) Vesting of milk in so far as it provides funds to the Dairy Industry Authority to provide services to the industry;

c) Licensing by the Dairy Industry Authority of processors and dairy farmers with respect to food safety standards.

4.68 The outcome of the Western Australian Review was to maintain the status quo.  

Tasmania

4.69 An initial review of Tasmania’s Dairy Industry Act 1994 was conducted by the Dairy Industry Review Group. The Review Group released their Regulatory Impact Statement (RIS) for public comment on 5 May 1999.

Terms of Reference

4.70 The review of the dairy industry legislation was undertaken using the guiding principles contained in the National Competition Policy (NCP).  The Review Group’s task was to examine the costs and benefits associated with the restrictions listed below, and to determine whether these restrictions are justifiable in the public benefit:

a) the requirement to licence dairy farmers, manufacturers of dairy produce, market milk processors and vendors;

b) the prohibition on manufacturers of dairy produce or market milk processors purchasing milk from an unlicensed dairy farm;

c) the setting by the Tasmanian Dairy Industry Authority (TDIA) of both the farm-gate price to be paid by market milk processors and the quality standards for market milk;

d) the operation of the pooling system to distribute funds from market milk sales to all of the State’s dairy farmers in proportion to their total milk production;

e) the prohibition on any person manufacturing or selling market milk unless all milk used in the manufacture of that market milk has been previously accepted by the TDIA; and

f) the power of the TDIA to establish codes of practice for the Tasmanian dairy industry.

4.71 In determining whether legislative restrictions on competition were warranted the Review Group also considered the broader policy considerations, such as ecologically sustainable development, community service obligations, occupational health and safety, industrial relations, access and equity and the efficient allocation of resources.

4.72 Under the Terms of Reference the review also:

a) clarified the objectives of the Dairy Industry Act 1994;

b) identified the nature of the existing restrictions on competition;

c) considered whether the existing restrictions should be retained by:

i) analysing the likely effect of the existing restrictions on competition and on the economy generally;

ii) assessing and balancing the costs and benefits of the restrictions; and

iii) considering alternative means for achieving the same result, including non-legislative approaches; and

d) identified the broader impact of the Dairy Industry Act 1994 on business and assesses whether this impact is warranted in the public benefit.

Consultation Process

4.73 The Dairy Industry Review Group released an Issues Paper on 28 October 1998 and invited interested parties to provide their comments by 24 November 1998. The release of the Issues Paper was advertised in Tasmania’s major and regional newspapers. In addition, a copy of the paper was placed on the Department of Primary Industries, Water and Environment’s internet site.  The Review Group wrote to all major stakeholders in the dairy industry inviting submissions on the Issues Paper. A series of public meetings were also held in Hobart, Scottsdale, Deloraine, King Island and Smithton.  A total of 21 submissions were received.

4.74 The Review Group released their Regulatory Impact Statement (RIS) for public comment on 5 May 1999. Interested organisations and individuals had until 11 June 1999 to present submissions to the group. Following this consultation period and consideration of submissions, the Review Group provided their final report to the Tasmanian Government. 

Objectives of the Act

4.75 In accordance with the NCP guidelines, the review set out to identify the main objectives of the Dairy Industry Act 1994 in order to determine whether they were relevant in terms of the dairy industry’s current needs. The main objectives of the Act were identified as being to:

a) facilitate the economic well-being and development of the dairy industry for the benefit of Tasmania;

b) reduce regulation in the dairy industry;

c) provide a framework for the continued operation of the market milk system, thereby ensuring equity to all dairy farmers from the fresh milk trade;

d) facilitate dairy industry self regulation in quality assurance matters;

e) provide for the Tasmanian Dairy Industry Authority (TDIA) to administer the legislation and charge fees for services where appropriate; and

f) repeal redundant legislation.

Restrictions on Competition

4.76 The review defined a legislative restriction on competition as being ‘an artificial mechanism, impacting on the operation of a market in which businesses operate’. It was determined that the Dairy Industry Act 1994 contains the following restrictions on competition:

a) the requirement on dairy farmers, market milk processors, manufacturers of dairy produce and vendors to hold a licence;

b) the control of market milk by the Tasmanian Dairy Industry Authority (TDIA);

c) the setting by the TDIA of the farm-gate prices to be paid by processors for milk used in market milk;

d) the prohibition on manufacturers and processors selling market milk not previously accepted by the TDIA;

e) the operation of the pooling system to distribute funds from market milk sales to all of the State’s dairy farmers; and

f) the determination by the TDIA of the milk quality standards and the making of Codes of Practice by the TDIA.

4.77 The Review Group further divided these restrictions into two groups. The first set of restrictions related to the TDIA and its power to set the price for market milk and to control the flow of market milk. These are the restrictions which provide for:

a) the control of market milk by the TDIA;

b) the setting by the TDIA of the farm-gate prices to be paid by processors for milk used in market milk;

c) the prohibition on manufacturers and processors selling market milk not previously accepted by the TDIA; and

d) the operation of the pooling system to distribute funds from market milk sales to all of the State’s dairy farmers.

4.78 The second group contained the restriction which relates to the determination by the TDIA of the milk quality standards and the development of codes of practice by the TDIA.

Findings

4.79 The primary focus of the Review Group was on assessing those restrictions on competition which allow the TDIA to control the flow of milk and set the farmgate price for market milk. The assessment of the Group aimed to identify whether there was a net public benefit from removing these particular restrictions to competition.  The Review Group found that the quantifiable and non-quantifiable costs and benefits of removing the TDIA’s power to set the farm-gate price for market milk and the control the flow of market milk were very evenly balanced.

4.80 The review took into consideration the social and adjustment costs and concluded that in the short to medium term, the effect of (these) non-quantifiable social and adjustments costs would be considerable. The Review Group also found however, that in the longer term, there were potential efficiency benefits to be gained from removing the restrictions. 

South Australia

4.81 The South Australian review, which has not yet been released by the Minister, was undertaken by Bowman Richard and Associates. The report was commissioned to form part of a Green Paper to be developed by the South Australian Government and is to be made available for public comment. 

Terms of Reference

4.82 The terms of reference for the review included requirements to:

a) clarify the objectives of the legislation;

b) identify the nature of restrictions on competition;

c) analyse the likely effect of the restrictions on competition and the economy;

d) quantify and balance the costs of benefits of the restrictions;

e) identify the broader impact of the restrictions on business and the community generally;

f) specifically address the costs and benefits of the provisions enabling the Dairy Authority of South Australia to:

i) determine, vary or revoke milk prices;

ii) recommend authorised price equalisation schemes;

iii) determine the conditions and fees for licenses issued under the Act

g) consider alternative means for achieving the same effect through non-legislative approaches.

4.83 The review was undertaken using a combination of economic modelling and consultation with industry. The economic modelling tool used to analyse possible impacts on the dairy industry (from changes to industry arrangements) is known as the Spatial Equilibrium Model (SEM).  Public submissions were not called for, however consultations were undertaken with various representatives of the industry.

Dairy Industry Act

4.84 The review identified the purpose of the Dairy Industry Act 1992 as being to:

a) ensure equitable distribution to dairy farmers of proceeds from market milk;

b) ensure consumers are provided with safe, high quality milk and dairy products; and

c) ensure activities of the Act are administered at the lowest possible cost.

Focus of the Review

4.85 The main focus of the review was to identify the impacts of deregulation as well as the strategies that government and industry can adopt to guarantee a viable dairy industry in South Australia.  The review considered:

a) the setting of farmgate pricing and equal distribution of returns, which is aimed at providing farmers with market power and promoting stability in the industry; and

b) licensing to ensure compliance with a code of conduct relative to quality.

Public Benefit/Interest Test

4.86 The South Australian review did not comment on how it developed or applied the public benefit/interest test.

Findings

4.87 The review concluded that the removal of farmgate pricing arrangements would result in a small efficiency gain for the South Australian economy of between $2.5 to $3 million. It also concluded that the following (less tangible) benefits of deregulation would include:

a) improved price signals for farmers through use of contracts and other pricing tools that will better match supply and demand;

b) continued on-farm adjustment resulting in a smaller number of farms that have higher levels of production per farm and lower costs of production;

c) continued restructuring of the processing sector resulting in improved efficiency; and

d) greater flexibility for processors in sourcing milk so as to better tailor supply to individual demand.

4.88 The review acknowledged that there would be costs associated with deregulation, that, in the short term, producers would lose those benefits provided by the current regulation, which would have a direct impact on their income levels. Some regions would experience a fall in both expenditure and employment levels. The review argued, however that these costs would be offset by gains in other regions and other industries as a result of resources shifting.

4.89 Specific recommendations in relation to farmgate pricing and supply control included:

a) Current arrangements relating to farm gate pricing be removed;

b) The Government consider the implementation of transition arrangements;

c) If the restructure package became operational, to deregulate according to that package. If the restructure package did not become operational, to deregulate from the same date as Victoria or take a phased approach to deregulation (to allow gradual adjustment and lower adjustment costs);

d) Government/industry partnership be established to promote dairy industry development

e) The Government to work with the industry to develop tools to assist farmers to cope with deregulation.

The State Ministers' views

4.90 The Committee wrote to each of the State Ministers for Agriculture, or their equivalent, and received one response from NSW.

4.91 The Hon Richard Amery, Minister for Agriculture advised that, following the NSW Review, the Government in that State had decided that current legislated arrangements relating to the farmgate price of market milk should continue unchanged for a further five years, but that this was subject to the condition that there be no significant changes in market conditions in the milk industry.
  The Minister recognised that Victoria's decision on their own continued deregulation would be a significant factor:

Following the review of similar legislation in Victoria, it now appears likely that the Victorian Government will opt for the total deregulation of the Victorian Industry.  As the Victorian dairy industry is by far the largest in Australia, this decision will unfortunately make State based regulations commercially unsustainable.  I must stress that due to the social and financial implications that deregulation may bring, it is my desire that this eventuality be avoided.  As such, I recently raised this disturbing issue in the NSW Parliament and won bipartisan support to apply pressure to the Victorian Government to not deregulate their farmgate milk price.

4.92 Following the release in February 1999, of the WA Review, the Minister for Primary Industry, the Hon Monty House MP, had this to say:

…The review clearly demonstrated that a net public benefit currently resulted from:

· The regulated farm gate price for market milk;

· Vesting of milk insofar as it provides funds to the Dairy Industry Authority to provide services to the industry; and

· Licensing by the Dairy Industry Authority of Processors and dairy farmers with respect to food safety standards.

4.93 The Minister endorsed a regulated farmgate premium, with a quota system as an ongoing mechanism, although he did support recommendations from the WAFF in relation to modifying the existing quota system in order to promote on farm efficiency.
  The Minister, in the press release, reiterated his long-standing position that the Government had no intention or plan to make any amendments to the Dairy Industry Act.

4.94 The Queensland Minister for Primary Industries, Henry Palaszczuk, is also strongly in favour of the maintenance of regulation in the dairy industry.  His press release of 20 September 1999 indicated that he would continue to press the Victorian Government to maintain regulation.

National Competition Council Assessment of the NCP Reviews

4.95 The National Competition Council assesses the outcome of reviews for the purposes of tranche payments.  The role of the Council is to 'oversee the performance by the states and territories and the Commonwealth of their obligations under those competition principles agreements' and 'to ensure that those reviews are conducted independently, rigorously, objectively, with integrity and competently to ensure that that is the case'
. 
4.96 As part of its scrutiny of jurisdictions' legislation review and reform activity for the second tranche assessment the National Competition Council identified a number of matters relevant to determining whether governments' progress has been sufficient to meet the obligations set out in the CPA.  The NCC was critical of some governments' compliance with NCP legislation obligations to the extent that payments under the Second Tranche Assessment were threatened.

4.97 The Council's concerns included the following:

a) the Council was not satisfied that the [state] reviews clearly demonstrated a net community benefit in support of the retention of market milk arrangements;

b) the robustness of the cost-benefit analysis undertaken in reviews;

c) the independence of some of the panels.

4.98 The National Competition Council points out that a common difficulty encountered when considering legislative reform is balancing the concentrated nature of the benefits arising from restrictions with diffuse benefits, often spread across the economy, from reform. This is an issue facing governments when considering reform of dairy farming. However, the Council argues that it is not a reason to avoid reform:

For example, the Queensland Dairy Review Group determined that "the overall impact on the economy is of less concern than the potentially important regional effects" (Queensland Dairy Legislation Review Committee 1998, p. 163). This approach suggests that the review believed that the highly concentrated benefits to a few from the existing arrangements should be protected at the expense of the more diffuse costs to the majority. This approach is inconsistent with the principle underpinning the NCP legislation review, that arrangements should be reformed unless it can be shown that they deliver a net benefit to the community as a whole.

4.99 The Council's Second Tranche Assessment contained the following specific comments on the dairy industry:

· It is not clear why milk is significantly different from other basic foods, the price of which fluctuate throughout the year according to seasonal availability. It is likely that year round supply would be achieved in the absence of supply management arrangements, with higher prices paid to producers in lower production periods to ensure supply.

· It is not clear that there is undue concentration and/or abuse of market power by retailers. Any risk of this is reduced by large farmer co-operatives, that are a significant feature of the milk processing sector and that provide countervailing power to farmers. Further, if the retail sector is misusing a position of market power, there are remedies available under the Trade Practices Act.

· it is true that world prices for dairy products are distorted by subsidies paid to producers (notably within the European Union). However, this has been the case for many years and is likely to be the case for some time further, recognising that assistance levels are gradually being reduced through world trade negotiations. Further, matching overseas assistance would impose significant costs on the Australia, not only through any direct payments to producers, but through domestic market distortions and a reduced incentive for the industry to innovate.

· While regional development is a legitimate and important policy objective of government, a tax on milk consumers to subsidise producers is a particularly blunt policy tool to achieve this objective (IC 1997, pp. 40‑44).

· Additionally, dairy has, and continues to, benefit compared to other Australian agricultural industries. No clear case has been presented in the reviews to date to demonstrate why the dairy industry is more deserving of this assistance. 

· All reviews have drawn attention to, and to various degrees relied upon, experiences of retail price rises between 10 and 20 cents per litre following post‑farmgate deregulation, as evidence of the power of the retail sector and of little or no consumer benefit from further reform. These price increases are not surprising as:

· post‑farmgate regulation held processor and retail margins below what are considered 'normal' commercial levels ‑ partial deregulation has allowed them to adjust prices;

· the demand for fresh milk is relatively inelastic; and

· farmgate prices continue to be set by regulation: that is, the input cost to processors, and consequently retailers, remains fixed. Therefore, processor and retail margin adjustments have been accommodated at the retail level.

4.100 The Council summed up its assessment as follows:

a) Each of the reviews expressed the view that deregulation is inevitable, with market arrangements becoming increasingly difficult to sustain due to domestic and external commercial pressures ‑ the most immediate being the outcome of the Victorian review which is widely expected to recommend reform. Each review expressed concern that reform should be introduced in a manner sensitive to expected social and economic impacts on producers and rural communities;

b) Contrary to these sentiments, the reviews have largely recommended retention of existing market arrangements without incorporating transitional arrangements either in terms of staged reform implementation or structural assistance. The approach proposed by New South Wales and Queensland for their dairy industries, leaving existing arrangements in place for a further five years without a progressive introduction of transitional arrangements to open competition, has the potential to exacerbate any industry dislocation. Such an approach provides no impetus or incentive for the dairy industry to prepare for, and respond to, expected change.

A Tasmanian perspective

4.101 The Tasmanian Dairy Industry Authority, in its submission, commented extensively on the application of National Competition Principles to that State in its submission to the Committee.  The TDIA argued that Tasmania faces different market conditions from mainland population centres – that 'it is not possible to extend policy and economic principles developed for such markets directly to Tasmania without risk of serious disturbance, instability and adverse regional economic impact'.
  The TDIA stated that Tasmanian consumers face substantially different market conditions compared to the mainland population centres arising from:

a) restricted access to large mainland suppliers of goods and services due to the cost or physical difficulty of transport across Bass Strait;

b) higher input costs associated with commodities sourced from the mainland;

c) absence of economies of scale arising from small market demands and production levels;

d) generally lower levels of income further disadvantaged by generally higher prices on everyday needs and staples;

e) a relative paucity of market intelligence services compared to the mainland and the difficulty of adapting mainland services to the Tasmanian context;

f) the economic predominance in terms of social and community well-being of individual industrial facilities or agricultural sectors which arises from a relatively small and narrow industrial and commercial base;

g) many small communities scattered over relatively complex distribution routes;

h) Australia’s most decentralised State with the majority of the population living outside the capital city;

i) a major human resource dislocation as traditional areas of heavy industry disappear leaving a serious imbalance between accumulated and existing work force skills and reducing labour demands requiring substantially different skills. 

4.102 The TDIA argued that NCP failed to take account of the special needs of an economy that is generally narrow based:

Effective competition depends on the longer term survival of at least two, and in an oligarchicly-based economy, a number of providers of similar or interchangeable services. It is not unreasonable to argue that there is generally a minimum sustainable size of both the service provider and the demand for that service for business to continue on a sustainable basis. 

The principal problem in the Tasmanian context is the low population base. While consumers may demand competitive services, they may not represent a minimum sustainable market either individually or as a group. In such a situation, there exists a demand level at which competitive provision of services does not provide any economic benefit to consumers because any intrinsic benefit is outweighed by the economic inefficiencies arising from diseconomy of scale caused by unnecessary market fragmentation.

4.103 The TDIA considered that consumers were better protected by regulation in an economy like Tasmania's:

In such cases, consumer protection is best provided by regulation rather than the apparent short-term competitive advantages from a series of unavoidable and disruptive market failures. The recurring rise, failure and subsequent fall of under-resourced businesses attempting to supply services to inadequate demand does not represent competition; it represents economic mismanagement. At the social level it represents personal tragedy…The Authority is firmly of the view that there exists a market size and degree of sophistication below which unfettered application of competitive principles is not only unwarranted but is also counter productive. It believes that the Tasmanian economy cannot sustain the full application of the national competition policy.

4.104 The Committee notes that NCP is about producing efficiencies.  It also considers that there is no reason to suppose that Australian farmers are inefficient; that it is generally recognised that, along with New Zealand farmers, they are the most efficient in the world:

It is also notable that this size of farm, the “average” Tasmanian farm, is larger than its mainland counterparts and has been identified in the DRDC benchmarking study of 1994 as being the most efficient in Australia and comparable to New Zealand farms, the most efficient in the world. The results of the Dairy Council study seriously question whether deregulation is able to result in economic efficiencies at the farm level.…In 1991 the Industry Commission report into the Australian Dairy Industry predicted an 18% decline in the size of the Tasmanian dairy industry if market support and market milk arrangements were removed (report p133). That report went on to acknowledge that Tasmania had the most efficient dairy farming sector in Australia. Again these findings seriously question the opportunity for economic efficiency gains.

Conclusions

4.105 The Committee has three major concerns in relation to the application of National Competition Principles by the legislation reviews undertaken within each state:

a) The concept of the net community benefit test – the flexibility of the test is potentially advantageous, but in practice appears to have led to widely varying applications of the test, giving different results depending on the weightings given the different parameters of the test;

b) The absence of an investigation into the national 'net community benefit' and the lack of an authority to undertake such an assessment for the national interest; and

c) The widely varying standard of reviews undertaken in each state, particularly the different parameters and emphases.

4.106 Rod Fisher from the TDIA stated:

The National Competition Council has stated for the record that the fundamental purpose of the national competition policy is not deregulation or competition per se; it is to re-examine the economic efficiency of our industries. There is no shortage of evidence that the Australian dairy industry is a very efficient industry by world benchmark standards. I do not believe that there is a great variation in efficiency from north to southnot as great as people say. I think costs tend to reflect markets and prices achievable. Taking the National Competition Council's own statement that competition is not for competition per se, then I see very little to be gained by zealously applying political and economic dogma to an industry which has already proved itself extremely efficient.

4.107 The Committee is of the view that futher deregulation of the market milk sector without an adequate adjustment framework for producers and direct government support for associated regional adjustment has the potential to do serious industry, social and economic damage.

4.108 The Committee would also like to see the concepts of public interest, public benefit and net community benefit clarified.  It may be problematic to continue to leave the responsibility for the public interest test solely with the States and Territories. 

4.109 The national interest has not been accommodated properly and there is no body responsible for determining in the case of industry with a national focus and market, albeit state regulated, the consequences of one state's actions for another state's or the nation's interests. 

4.110 Further, the Committee considers that the reviews undertaken into regulation of market milk are of variable quality, that different parameters and emphases have been applied in the reviews.  
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