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COMMENTS OF SENATOR COONEY

ON THE

MIGRATION LEGISLATION AMENDMENT BILL (No 2) 1998

High task of department of migration and multicultural affairs

The Department of Migration and Multicultural Affairs bears heavy responsibilities which it strives to discharge well and honourably. It is charged with the task of deciding who will and who will not come to Australia whether as visitors or permanent settlers. It must determine whether people applying to migrate to Australia do or do not fit into one or more of a wide range of categories allowing them to do so. In particular it bears the awesome duty of resolving whether applicants for refugee status will or will not be successful. It must ensure that those who the law says should not be in Australia are removed. It must preserve the integrity of this Country’s immigration program and make the public confident that this is so. As has been the case in the past and will be in the future the work it does is crucial to Australia’s identity and well being.

Importance of true decision making

The Department deals with big issues. Accordingly it must be right in its resolution of them. To do this it needs to establish the facts relevant to its decisions truly and to apply the appropriate law correctly. Then it must act befittingly. To ensure it does all this it must pay full heed to due process. Due process demands that people who may be affected by a law have the opportunity of knowing what it is.

Right to know the law

On the 18th December 1947 Lord Justice Scott while dealing with some delegated legislation in the case of Blackpool Corporation v. Lockyer said the following:


“(T) here is one quite general question affecting all such sub-delegated legislation and of supreme importance to the continuance of the rule of law under the British constitution, namely, the right of the public to know what the law is. The right was denied to the defendant in the present case.” (See 1948. 1 K. B. 349 at 361)

Lord Justice Scott’s proposition is a reasonable one. If a parliament or government makes a law which affects a person it should give him or her an opportunity to learn about it. 

The department’s perceptions

It is a proposition about which the Department of Immigration and Multicultural Affairs has some reservations. The Department considers that in some instances telling people about laws which may be relevant to them does more harm than good. 

The Department feels that in attempting to discharge its high and heavy tasks it has been hampered by external forces. Included amongst these are courts and lawyers, the Human Rights and Equal Opportunity Commission and organisations like the Refugees Advice and Casework Service. Accordingly it has moved to blunt their activities.

Legislation to blunt outside interference

The Government has proposed two Bills aimed at giving the Department Of Immigration and Multicultural Affairs some relief from outside institutions which may otherwise inhibit its actions. One is the Migration Legislation Amendment (Judicial Review) Bill 1998 which seeks to curtail the oversight that the Federal and High Courts now exercise over decisions made under the provisions of the Migration Act 1958. That is the subject matter of another report by the Senate Legal and Constitutional Legislation Committee to be tabled today on the 21st April 1999. The other is the Migration Legislation Amendment Bill (No 2) 1998 to which this report is directed.

What the bill does and does and does not do

The Migration Legislation Amendment Bill (No 2) 1998 does not seek to change the law relating to what categories of people will be or will not be admitted into the Country either as migrants or visitors. It is not concerned with the processes by which the Department reaches its decisions or with those by which tribunals and courts who review them reach theirs. Its purpose is not to change either the substantive law or the procedural law on migration. Its intent is to stop certain people finding out about these things. These people are those the Department have incarcerated.

Background to the bill

While the culture in the Department which gave rise to the Migration Legislation Amendment Bill (No 2) 1998 has a long history the immediate events which lead to its presentation in Parliament can be taken to have commenced with the sending on the 12th March 1996 of a letter by the Refugees Advice and Casework Service (better known as R.A.C.S.) to Mr Robert Haines, Manager of the Immigration Reception and Processing Centre, Port Hedland. The letter asked the Department of Immigration and Ethnic Affairs, as it then was, to give a Mr Ross McDougall access to people who were detained by it in that location.

These people had come to Australia on the 6th February 1996 without lawful permission aboard a boat to which the Department gave the name “Teal”. They landed at Christmas Island. The Department imprisoned them at Port Hedland. R.A.C.S. considered they ought be told of their legal position in Australia. Thus, on the 12th March 1996 it sought permission for Mr Ross McDougall a solicitor employed by it to meet them in their place of confinement and provide them, in the words of the letter, “on a pro bono basis, with the legal advice and assistance immediately.” The Department rejected this request pointing out that none of the people to whom R.A.C.S. sought to give help had asked for it.

The Department’s reply must be seen in the context of section 256 of the Migration Act 1958 which reads as follows: 



“Where a person is in immigration detention under this Act, the person responsible for his or her detention shall, at the request of the person in immigration detention, afford to him or her all reasonable facilities for making a statutory declaration for the purposes of this Act or for obtaining legal advice or taking legal proceedings in relation to his or her immigration detention.” 

The Department in effect told R.A.C.S. that since none of the people from the Teal had asked for facilities to obtain legal advice none would be given.

R.A.C.S. did not accept the Department’s stance. On the 18th March 1996 it made a complaint to the Human Rights and Equal Opportunity Commission about the rejection of its request. That body responded positively. On the 19th March the Human Rights Commissioner Chris Sidoti sent a letter written in English to the detainees from the Teal in which he invited them to help him investigate R.A.C.S.’ complaint. This letter was in a sealed envelope. The Department refused to deliver the envelope to the detainees.

On the 25th March the Commissioner sent another letter the thrust of which was the same as that of the 19th but in this instance written in Mandarin. Again the Department refused to give it to those it held imprisoned at Port Hedland.

The Commission did not accept the Department’s handling of its letter. It claimed it had power under sub section 20 (6) (b) of the Human Rights and Equal Opportunity Commission Act 1986 to send letters to the detainees in sealed envelopes. The Department adhered to its stance and relied in doing so on legal advice from the Chief General Counsel.

The Commission and Chris Sidoti as Commissioner applied to the Federal Court for an order that the Department see to the delivery of the sealed envelopes to the captain, crew and passengers of the Teal. On the 17th June 1996 Justice Lindgren made the order sought by them.

The Department was much troubled by the order. It appealed Justice Lindgren’s decision. To make assurance doubly sure the Migration Legislation Amendment Bill (No 2) of 1998 was introduced. This seeks to take away the Commission’s power to send sealed letters to people held in custody by the Department. If passed the Commission will have no power under sub section 20 (6) (b) of its Act to communicate with detainees asking them for their observations or complaints or telling them of their legal rights. Although the Ombudsman was in no way involved in matters to do with the people from the Teal the Bill likewise curtails his powers under subsection 7 (3) (b) of the Ombudsman Act 1976.

The gravamen of the department’s and government’s concern

The gravamen of the Department’s and the Government’s concerns are set out in the second reading speech. In part it states: 



“Encouraged by the federal Court’s ruling, R.A.C.S. then sought access to all the boat people who had arrived around that period. In so doing R.A.C.S. mounted a direct attack on the fundamental capacity of the government to manage effectively the boat people issue. This requires that boat people have their claims processed as expeditiously as possible. The approach adopted by R.A.C.S. would have encouraged boat people to engage in unwarranted, lengthy and expensive processing.”

Later the Minister goes on to say: 



“Certain interest groups have always argued that all unlawful non-citizens should, on arrival in Australia, immediately be offered access to legal advice, even when they do not request it. Such an approach would, however, have the effect of ensuring that all unlawful non-citizens, regardless of their reason for coming to Australia, could invoke lengthy and expensive processing. This is especially of concern given the large numbers of unauthorised arrivals in recent years. This Bill ensures that Parliament’s intention in relation to the management of unauthorised arrivals in immigration detention, as reflected by section 256 of the Migration Act, cannot be subverted through the use of the Human Rights and Equal Opportunity Commission Act 1986 or the Ombudsman Act 1976.”

Inferences to be drawn from quotes and history

It is reasonable to infer from both these remarks and the history giving rise to this Bill that the Department is not anxious to have the people it keeps confined apprised of the law. It has had trouble with courts and lawyers over the years. It has worked diligently in administrating the Migration Act 1958 and has done so harassed, as it sees things, by the obstructions and quibbles engendered through the legal fraternity. It considers more restraint needs to be placed on the Courts. Hence the introduction of the Migration Legislation (Judicial Review) Bill 1998. It feels that, where possible, lawyers must be kept away from detainees. It believes the powers of the Human Rights and Equal Opportunity Commission and of the Ombudsman should be reduced to ensure they are less able than at present to be in touch with those imprisoned by the Department. Hence the introduction of the Migration Legislation Amendment Bill (No 2) 1998.

The Department suspects that many solicitors, and barristers, and even some judges allow the law to be misused. For example they permit and even engender long delays in the processing of cases. This allows people who should be put out of Australia to stay here longer than they ought. In the Department’s mind there is a risk that the Human Rights Commission, the Commissioner, and the Ombudsman may aid and abet the lawyers in delaying the removal of detainees and in creating other difficulties for those who have to administer the Migration Act 1958.

The Department is confident it generally gets things right in its administration of the Migration Act 1958. It feels the Courts and lawyers generally are not as able as are members of the Department to deal with matters arising under the Act. Nor are the Human Rights Commission or the Ombudsman.

One step the Department sees as a useful measure to help overcome its problems is to keep all these interferers away from detainees. This will stop those in custody learning about the law. Not knowing what the law is they cannot use it to delay or perhaps defeat the processes the Department needs to put in train to get them out of the Country.

Innuendoes

A person aware of the history which engendered this legislation could reasonably consider the Migration Legislation Amendment Bill (No 2) 1998 and the second reading speech taken together give rise to the following innuendoes.

1. 
Boat people like those from the Teal if apprised of the law would seek to use it perversely and to subvert it from its true purpose and employ it to wilfully delay the course of justice.

2. 
R.A.C.S. in seeking to communicate with the people from the Teal was acting in an unwarranted, irresponsible and malicious way and so as to aid and abet the boat people in their delaying tactics.

3. 
R.A.C.S. has sought to use the law in a disruptive, perverse and insidious manner.

4. 
R.A.C.S. seeks to make the processing of boat people unwarranted, lengthy and expensive.

5. 
The Department of Immigration and Multicultural Affairs is not responsible either wholly or in part for any unwarranted, lengthy or expensive processing of boat people, whereas other people and institutions over whom there is a lack of proper control are.

6. 
Justice Lindgren in ruling on the meaning of sub section 20 (6) (b) of the Human Rights and Equal Opportunity Commission Act did not pay due regard to precedents set by the Courts in a number of cases.

7. 
The Human Rights and Equal Opportunity Commission and the Human Rights Commissioner Chris Sidoti attempted to use the Human Rights and Equal Opportunity Commission Act 1986 in a wrong and subversive way.

8. 
The Human Rights and Equal Opportunity Commission and the Human Rights Commissioner Chris Sidoti may, unless restrained, use the Human Rights and Equal Opportunity Commission Act 1986 in a wrong and subversive way.

9. The Ombudsman may unless restrained use the Ombudsman Act 1976 in a wrong and subversive way.

Innuendoes are misguided

The innuendoes visited upon R.A.C.S., the Human Rights and Equal Opportunity Commission, Mr Chris Sidoti the Commissioner, Justice Lindgren and Mr Ron McLeod the Commonwealth Ombudsman by the Migration Legislation Amendment Bill (No 2) 1998 and the second reading speech taken together are misguided.

R.A.C.S. is an organisation dedicated to seeing to it that people, most of whom are without ready resources and vulnerable, understand Australian migration law in so far as it applies to them, and that they are treated by the authorities in accordance with that law. Its members act ethically and are dedicated to their work and are paid most moderately for it. They are people of honour.

The Human Rights and Equal Opportunity Commission carries out the tasks given to it under Commonwealth legislation with great equity, with marked distinction, and with high efficiency. It has made an immense contribution to the rule of law in Australia. It has striven to enable inhabitants of this Country to exercise their human rights and to pay respect to their fellows.

Mr. Chris Sidoti has a long and distinguished history as a worker in the field of human rights. His reputation is high. He has consistently acted in a reasonable and responsible manner. As Commissioner he has guided the Human Rights and Equal Opportunity Commission so that it continues to bear the character described in the previous paragraph. He is a truly good person.

Justice Lindgren is an eminent lawyer and one of integrity. He has been an eminent academic lawyer, a leading silk and is now a distinguished judge. His capacity as a member of the Federal Court is undoubted. 

Mr Ron McLeod is the Commonwealth Ombudsman. He has filled that position, and others he has occupied before it, with distinction. His reputation is high. He is entitled to continue in his work with that reputation fully intact.

NEED FOR COURTESY AND RESPECT
The Immigration and Multicultural Affairs Department has demonstrated some misgivings about attempts by those it considers outsiders to communicate with people from the Teal. It has shown considerable unhappiness about the activities of R.A.C.S. and the Human Rights and Equal Opportunity Commission.

There are marked differences in the attitude strategies and actions of the various people who deal with migration matters. It would be well if those differences lead to as little rancour as practicable. Rancour gives rise to disrespect and lack of courtesy.

The Department’s handling of the Teal issue and the introduction of the Migration Legislation Amendment Bill (No.2) 1998 and the second reading speech are consistent with an Administration feeling some antipathy towards R.A.C.S. the Human Rights and Equal Opportunity Commission, the Commissioner the Federal Court and the Ombudsman. It has not shown them as much courtesy and respect as their standing and reputation requires.

THE STATUS OF THE DETAINEES
The imprisonment experienced by people detained by the Department of Migration and Multicultural Affairs does not arise because of any crime they have committed or been charged with. Were they to be convicted of an offence in Australia for which a custodial sentence was imposed they would be incarcerated in a State Prison. Were they held in remand in respect of an offence alleged against them their situation would be the same. Both fairness and the rule of law require that they be treated as people who are innocent of any crime and against whom no charge of committing any has been laid or contemplated. It is essential they be treated on this basis. There is a continuing question as to whether they always are.

LEGISLATION : THE BOAT PEOPLE AND ADVISERS
Both those imprisoned by the Department and those who seek to advise them are ill served by this legislation.

THE DEPARTMENT DOES GOOD WORK BUT MAY HAVE TOO MUCH

The Department of Immigration and Multicultural Affairs undertakes an awesome task. Its officers are industrious in carrying out their duties; they possess great knowledge in migration matters; they are people of integrity. Still, there is an issue of whether they can properly handle all the matters to do with the processing of unlawful non-citizens in Australia. Perhaps it is time for some part of the process to be carried out by other Federal Departments.

Senator Barney Cooney
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