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CHAPTER 1

BACKGROUND AND ONGOING ISSUES

Referral of the bills

1.1 The Migration Legislation Amendment Bill (No. 2) 1998 and the provisions of the Migration (Visa Application) Charge Amendment Bill 1998 were referred to the Legal and Constitutional Legislation Committee by the report of the Selection of Bills Committee, No. 13 of 1998, on 9 December 1998. The reporting date set was 8 March 1999. 

1.2 At the same time, the Migration Legislation Amendment (Judicial Review) Bill 1998 was also referred to the Committee for report on 22 March 1999.

1.3 On 8 March 1999 the Senate granted the Committee's request to extend the reporting date for the first two bills to 22 March 1999. On 22 March 1999, the Senate agreed to extend the reporting date to 21 April 1999.

Submissions

1.4 The Committee wrote to several organisations and individuals in December 1998 inviting them to make submissions. Twenty-eight submissions were received, and a list of these is at Appendix 1.
 

Hearings and Evidence

1.5 The Committee held three hearings, covering all three bills, on 28 and 29 January 1999, and 4 March 1999, in Melbourne, Sydney and Canberra respectively. A list of witnesses at these hearings is at Appendix 2. 

1.6 Little evidence was provided to the Committee on the Migration (Visa Application) Charge Amendment Bill 1998. The Department of Immigration and Multicultural Affairs tabled a short statement on the bill at the hearing on 28 January 1999, which is reproduced at the end of the Department's submission of February 1999, Submission No. 23. The Committee, although inviting witnesses to comment on that bill, did not itself ask questions on it. The Committee's comments on that bill are noted at Paragraph 1.8 below.

1.7 In respect of the Migration Legislation Amendment Bill (No.2) 1998, the Committee decided that, given the involvement by many organisations in the 1996 Committee inquiry on much the same bill, the submissions and evidence from that inquiry would also be taken as evidence for this inquiry.

Objectives of the Legislation

1.8 The Migration (Visa Application) Charge Amendment Bill makes minor changes to an Act that was part of a package of bills seeking to implement the government's policy of full cost recovery in respect of charges for visas, English language education charges and health services charges. The amendments are intended to correct technical errors.
 

Recommendation 

The Committee has no comment on this bill and recommends that it proceed without amendment.

1.9 The Migration Legislation Amendment Bill (No.2) 1998, with some changes, is virtually the same bill as the Migration Legislation Amendment Bill (No.2) 1996. The latter was introduced into Parliament in June 1996, but had not been passed at the time Parliament rose at the end of June 1996.

1.10 Through the Migration Legislation Amendment Bill (No.2) 1998 the government seeks, among other things, to impose specific limits to the operation of sections of the Human Rights and Equal Opportunity Commission Act 1986 and the Ombudsman Act 1976, with the intended effect of ensuring that those organisations are limited in their confidential contact with persons detained under the Migration Act 1958, as described in S 189(1) and (2) of the Act.  It is stated that the other operations of these agencies are unaffected. The bill also:

· seeks to give additional force to sub‑section 193 (2);

· limits the obligations of departmental officers and the Minister in respect of the provision of visa application forms; 

Background to the Migration Legislation Amendment Bill (No.2) 1998

1.11 The background to the Migration Legislation Amendment Bill (No.2) is complex. The Migration Act currently limits the requirements placed on departmental officers and the Minister to provide information or services (S256) to certain categories of detainees (defined in subsections 189 (1) and (2)). The legislation currently does not limit the operation of either the Human Rights and Equal Opportunity Commission Act 1986 and the Ombudsman Act 1976, which require that information in sealed envelopes from these organisations must be forwarded to detainees. 

1.12 In 1996, a bill similar to the current one - the Migration Legislation Amendment Bill (No.2) 1996 - was introduced into Parliament. This bill resulted from two events which had occurred concerning detainees. The first of these was action taken by HREOC in response to a request from a third party, to forward information to detainees held at Port Hedland. On 19 March 1996 HREOC had sent a sealed letter, in English, to these detainees. The department refused to deliver the letters on the grounds that they were unsolicited correspondence, and not a response to a complaint made by the detainees.
 The department also stated that information from a third party would not be permitted. The second, similar, situation occurred in respect of information not being available to another group of detainees from the Albatross.
 In both instances, court cases arose.

1.13 The Teal and Albatross cases canvassed a number of issues relating to Australia's migration policies and the practices of the then Department of Immigration and Ethnic Affairs, later Department of Immigration of Multicultural Affairs. These issues included:

· Australia's international obligations under various conventions and other instruments;

· The intention of Parliament with respect to making information available to certain categories of persons in detention; and

· The extent to which procedural fairness (including the provision of information about visas) should or could be accorded certain categories of persons. 

The Teal case

1.14 The Teal case concerned two matters in particular. The first of these was whether the department acted appropriately through seeking to restrict the operation of the Human Rights and Equal Opportunity Commission, on the basis that the Parliament did not wish any agency to provide information to certain detainees, unless the detainee had specifically requested this information. The second was the right of a third party, in this case the Victorian branch of the Refugee Advice and Casework Service, to seek intervention by the Human Rights and Equal Opportunity Commission so as to enable information, including information about legal services, to be forwarded to the detainees.

1.15 The department's argument was that the Migration Act 1958 did not place any obligation on the department or Minister to be pro‑active in informing unlawful non-citizens of any rights. It went further than this, however, and sought to establish that Parliament itself had specifically intended that no agency had the right to provide any unsolicited information to unlawful non-citizens:

the intended effect of section 256 was undermined in the case of the Human Rights and Equal Opportunity Commission and another versus the Secretary to the Department of Immigration and Multicultural Affairs…

this bill seeks to ensure that the parliament's intention in relation to the management of unauthorised arrivals ...cannot be subverted through the use of the HREOC Act or the Ombudsman Act.

1.16 The key points in the department's approach were that information about specific matters including availability of legal advice did not have to be provided at all, except in response to a specific request by an individual detainee. The relevant sections referred to above do concern what the Minister and officers must do when asked.

 Third party approaches

1.17 The issue of contact initiated by another party requires a consideration not only of the Migration Act but also the Human Rights and Equal Opportunity Commission Act. In the Teal case, the fact that there were persons in detention was raised by the Victorian branch of the Refugee Advice and Casework Service (RACS). RACS had originally sought access to the detainees. This had been refused on the grounds that the detainees had not requested any legal service, and the department was not obliged to provide them with any.

1.18 RACS then advised HREOC through means of correspondence that unlawful non-citizens were detained at Port Hedland, in segregation (referred to as 'isolated detention') and that access to them was denied. Concern was expressed that denial of access and of appropriate consideration of the issues could result in a breach of Article 9(4) of the ICCPR, and Article 10 of the ICCPR relating to being held in incommunicado detention.
 

1.19 HREOC claimed that it had the right and indeed, the obligation, to inquire into possible breaches of international covenants, including complaints made on such matters by third parties (S20 (1)).  To facilitate its inquiry it utilised S20(6)(b) of the HREOC Act which allowed it to forward mail to persons in detention, and for that mail to be delivered, unopened, to the individual addressee.
 The information was being forwarded in response to a complaint made by a third party - a complaint which HREOC could validly accept, and indeed, has an obligation to accept under S11(1)(f) of its act. In part, this section acknowledges that detainees may not be in a position to make such complaints themselves.

1.20 The department's reading of S 20(6)(b) was that it referred only to the provision of information in response to a complaint made by the person affected, and not by a third party.

HREOC's powers and obligations

1.21 In the Teal case it was ruled that, given the broader rights and obligations conferred on the Commission, such a reading would effectively limit the operation of the Commission. The reading enabling a response to a first party in respect of matters initiated by a third party prevailed:

Since the HREOC Act provides for the Commission to perform its functions described in para 11 (1) (f) upon a written complaint, including a complaint by a third party, or of its own motion, it would inappropriately and irrationally limit its powers of inquiry if para 20 (6) (b) were construed so as not to apply in circumstances where a detainee had not initiated matters by making a request to his or her custodian. In cases of incommunicado detention, a construction which deprived para 20 (6) (b) of effect unless the detainee first makes a request to the custodian, would prevent the Commission from becoming satisfied that the detainee did not desire an inquiry to be held or continued…or determining whether the act or practice being inquired into was established If the provision should be thought ambiguous, a construction should be favoured which accords with Australia's obligations under an international treaty.

Information

1.22 The information which HREOC wished to forward to the detainees was a letter, written by HREOC referring to the actions of RACS and referring to the fact that various rights may have been breached by the actions of the Department of Immigration and Multicultural Affairs. In its original form, this letter also stated that if the detainees wished to obtain legal advice relating to their detention, they should contact RACS. It should be noted that legal advice pertaining to one's detention is specifically referred to in S 256 of the Migration Act.
 

1.23 The paragraph, which was removed from the letter before it was eventually forwarded to the detainees under court order, was understood by HREOC to refer to legal advice concerning the subject matter of the Commission's inquiry.
 However, it was still being presented in 1999 by DIMA as being 'a solicitation to contact a third party legal provider for legal advice.'
 The department may be advised to note that HREOC has specifically stated in public evidence its intention in that respect. Nothing in the Migration Act prohibits the provision of legal advice to detainees, and HREOC does not provide a general legal service. 
1.24 Further, the Migration Act does not forbid the provision of unsolicited information on human rights or any other matter. The current sub‑sections 193(2) and 198(4)) only provide that there is no obligation on a departmental officer to provide advice or access to information or advice in connection with visa matters. Technically, it is possible under that section for any person or organisation to seek access to an individual in detention to provide them with information on a whole range of issues.

1.25 The interpretation of current subsection 198 (4) (c )
 is also important. Given that the subsection refers to access to advice on visas, such advice being legal or otherwise, and not to persons providing information on other issues, including human rights, it may not have as broad an implication as the department considers.

1.26 The grounds of the opposition by the department to forwarding the letter from HREOC to the detainees in the Teal case, did not relate so much to the contents of the letter - apart from the paragraph that was removed - as to the fact that the letter was an unsolicited statement and was thus perceived as a breach of S 256 of the Migration Act. The department sought to have the provisions of the Migration Act, which were seen as specific, override the provisions of the HREOC Act which were seen as more general. This move was unsuccessful:

In my view, the approach to statutory interpretation encapsulated in the Latin maxim [generalia specialibus non derogant] referred to has no scope for operation in the present case. Both s 256 [of the Migration Act 1958] and sub section 20 (6) [of the Human Rights and Equal Opportunity Commission Act] are expressed to give rights in the situations to which they are respectively addressed. They do so comfortably with each other, the respective situations being addressed being different. Section 256 is not a provision which deals more specifically than does sub section 20(6), with the subject of the effective means of communication between the Commission and the detainees in aid of the performance by the Commission of its functions. Section 256 does not address that subject at all. It is therefore beside the point that, as was recognised in Fang's case, a request by a detainee is plainly a condition of the duty to afford facilities imposed on a custodian by s 256. . .'

1.27 The nature of information that could be forwarded or provided was not considered in this case. Ostensibly, once the issue of access to information was ruled on, the nature of material forwarded was seen as less relevant.

The protocols

1.28 In 1996 HREOC drew up a protocol through which it proposed to operate in respect of similar issues.
 A similar protocol was also developed by the Ombudsman's office and remains in force, although it has not been used: 

The purpose of that protocol, particularly while the bill was being debated, was to ensure that, in all of our dealings with immigration detainees, we were seen not to be acting in any way in a sense that would be contrary to the bill if it were to be enacted. 

1.29 In evidence to the Committee the department stated that neither protocol had been specifically accepted by the Minister, and that in any event the government wished to formalise its position through amending the legislation rather than depending on protocols.

Human rights and international obligations

1.30 Several witnesses raised the concern that the denial of the right to information about legal rights and about detention itself was a breach of international obligations entered into by Australia. Australia is party to several conventions and declarations,
 and these are discussed in more detail in Chapter 3.

 Domestic Law

1.31 International conventions are given effect through the development of appropriate domestic legislation. Where existing laws are 'not adequate to protect the rights set out in the ICCPR, Australia has committed to amend its laws to ensure that those rights are recognised'.
 The Human Rights and Equal Opportunity Act 1986 and several aspects of anti-discrimination legislation do give effect to the provisions of certain conventions. However, many of the specific elements in the various human rights conventions to which Australia is a party are not established in domestic law.
1.32 While many witnesses believe that these obligations should be met, others do not perceive the amendments will be a breach of such obligations. The extent to which current legislation may be in breach of international agreements is not discussed in this report. However, the extent to which departmental interpretations of current law, and the proposed amendments themselves, may also be in breach of international agreements are a valid subject for the Committee to consider.

 Other reports on Migration issues

1.33 There are other recent reports which address similar issues to those canvassed in the proposed amendments. Of these, three in particular note issues relating to the extent to which existing provisions of the legislation may breach Australia's international obligations. 

Amnesty International

1.34 Amnesty International made two submissions to the Committee (Numbers 3 and 3A) as well as giving evidence at the public hearing in Sydney. The second submission included a report by Amnesty International, Australia A Continuing Shame: The mandatory detention of asylum-seekers (June 1998). Key issues raised by Amnesty International concern the failure of departmental officers to adequately assess the potential refugee status of certain detainees, and the limited information available to such detainees to assist them in formulating a 'key words'
 claim to be considered for refugee status. It is in this context that the department's interpretation of existing legislation, and the intention of some of the proposed amendments are relevant. There is currently no legal obligation on the part of departmental officers or the Minister to offer information, advice, or the opportunity to certain detainees
 to apply for a visa.
 This prohibition includes 'access to advice' about a visa.
 The provision of legal advice on other matters, referred to in Section 256 of the Migration Act, is read by the department as allowing it to exclude any person (including a legally qualified person) wishing to see detainees, if the detainee has not himself made the request for legal assistance.

1.35 Several factors militate against the capacity to exercise the right to ask for legal advice or to make a complaint to HREOC or the Ombudsman, including:

· Lack of knowledge of the legal system;

· Lack of awareness of rights and of organisations such as HREOC;

· Lack of English; and,

· Mental/emotional stress.

1.36 Amnesty International states that the legislation currently allows departmental officers and the Minister to not provide such advice to certain detainees. The proposed amendment to S 193 (2) increases the scope of this right in respect of persons not being obliged to give a detainee an application form for a visa (proposed S193 (2) (aa)). The other amendment is of considerable importance because of its scope:

Apart from section 256, nothing in this Act or in any other law (whether written or unwritten) requires the Minister or any officer to [provide a visa, access to information about a visa etc. 

1.37 There is no specific reference in the Explanatory Memorandum to this.

1.38 The process of detaining all persons under S 189 (1) and (2) effectively limits access to information and thereby the capacity to ask for help or to express one's claims in the appropriate language or 'magic words':

Current practice, laws and directives on the right to legal advice are confusing, complex and inconsistent, for example, in that the law excludes some detained asylum-seekers from the right to be told about the right to request such advice, while at the same time some detention centres may provide information about this right. 

1.39 It is the absence of information that effectively limits access:

The government openly admits that asylum-seekers who arrived by boat with no or false documentation are not automatically informed of their right to seek asylum, nor of the possibility of contacting the UN High Commissioner for Refugees (UNHCR) or independent legal assistance organisations. Indeed, the Government generally allows such organisations access to an asylum-seeker only if that asylum-seeker specifically requests it. It regularly refuses requests by lawyers and other organisations to visit the detention centres to meet new arrivals and advise them of their rights under Australian and international law.

1.40 The issue for the Committee is whether this is departmental practice or Parliament -approved legislation or regulation. This question assumes significance in determining what the legislation currently authorises and the effect of the proposed amendments on current legislation. 

Australian National Audit Office (ANAO)

1.41 In February 1998 the ANAO released its performance audit The Management of Boat People.
 In this report, the Audit Office commented on several aspects of the detainee process, including:

· the cost of 'law-making' (which at the time was not measured, thus making it difficult to determine if costs were high or low);
 

· the effectiveness of turn around as a discouragement,
 although this may also discourage people with genuine refugee claims; 

· whether the department could improve its management of information so as to identify costs.

1.42 Although the Audit Office appears more concerned with efficiency and cost-effectiveness in removing boat people, such effectiveness cannot be measured wholly by rapid disposal of people who may have a valid claim to refugee status. The Audit Office states that the processing of boat people - noted to be a very small number relative to those applying for protection visas
 - is measured against international obligations and domestic law.
 It is not clear from the report that these processes have in fact been evaluated by the Audit Office against these standards. There is more emphasis on the department working against international agreements regarding safe third country status,
 as this may reduce costs and increase turnaround. 

1.43 The report is primarily concerned with the identifying areas where a department may perform more effectively according to various criteria. Insofar as the department may need to improve its records management in order to be able to accurately identify costs, including those relating to boat people at different stages of processes, the report is useful. 

Human Rights and Equal Opportunity Commission

1.44 In 1998 HREOC released its report Those who've come across the seas-Detention of unauthorised arrivals. This report was critical of a range of matters, including the provision of information and legal assistance.
 Information, including information about rights, was not available in some centres in that although it existed in printed form, this was not distributed.
 No contact at all is permitted from community groups or legal advisers for those in segregated detention, which limits access to information about rights.

1.45 With respect to legal advice, HREOC reports that the department believes its interpretation of the provisions of S 256 and current S 193(1) and (2) allow it not to provide any advice. This is correct in itself. The issue, however, is whether anyone else is allowed to provide information or advice to specific detainees. Other information provided to the Commission suggested that, although at one time information about the right to obtain legal advice was available to some people, this was only made known to them after they had lodged an application to stay in Australia.
 Given the further evidence in the report relating to the availability of information in some centres, but not in others, there may be inconsistency both in the availability of information about rights, and in the department's actions.
 

1.46 The extent to which others may access detainees so as to advise them of their rights was also considered in the HREOC report.
 This matter is in part the subject of proposed amendment S192 (3) and (4), concerning the delivery of sealed mail.
 However, it is noted that the denial by departmental officials of access to detainees has been in operation since late 1994 (at least in respect of Port Hedland).
 

Unresolved issues

1.47 In spite of the protocols developed by HREOC and the Ombudsman, the government has indicated through the re-introduction of legislation an intention to ratify its interpretation of S 256 and an intention to specifically exclude the provision of certain forms of information.
 The Committee notes that it is likely that the arrival of numbers of people without adequate documentation in the intervening period
 has emphasised the benefits of a Parliament-approved process as opposed to a less formal arrangement. 

1.48 It is therefore important for Parliament to determine:

· If the amendments are necessary and if they are the most effective means of ensuring specific outcomes; 

· If the proposed changes to the role and function of agencies such as HREOC and the Ombudsman are excessive;

· If the existing practices of the department are acceptable; and

· If the concerns about human rights issues are valid. 

1.49 These, and related matters, are considered in the following chapters.

� 	Some organisations made more than one submission, and these are counted separately. Reference to submission page numbers in the report is to the numbers as they appear in the printed version of submissions. Where submissions have not been reproduced in a volume, page references are the same as in the original submission.


� 	Transcript of evidence, Senator Payne, p. 29.


� 	Department of the Parliamentary Library, Bills Digest No. 103, 98-99, 1999.


� 	The issue of correspondence being in response to a complaint is dealt with in more detail in Chapter 2. 


� 	The Teal and Albatross cases are named after the ships on which illegal non-citizens arrived in Australia


� 	The Teal case is: Human Rights and Equal Opportunity Commission and Human Rights Commissioner v. Secretary of the Department of Immigration and Multicultural Affairs, NG 268 of 1996. The Albatross case is Wu Yu Fang and Ors v. Minister for Immigration and Ethnic Affairs and Commonwealth of Australia, No. DG 4 of 1995; the appeal is Wu Yu Fang and 117 others v. the Minister for Immigration and Ethnic Affairs and Commonwealth of Australia, No. WAG 89 of 1995.


� 	Transcript of evidence, Department of Immigration and Multicultural Affairs, p. 3. For comment on the issues of 'subversion', see Chapter 3.


� 	See Submission No. 2, Human Rights and Equal Opportunity Commission, p. 18.


� 	Submission No. 2, Human Rights and Equal Opportunity Commission, p. 18. See also below, Chapter 3, Paragraphs 3.1-3.7.


� 	Submission No. 2, Human Rights and Equal Opportunity Commission, p. 18.


� 	See below, Chapter 2, Paragraphs 2.21-2.22.


� 	Human Rights and Equal Opportunity Commission and Human Rights Commissioner v. Secretary of the Department of Immigration and Multicultural Affairs No. NG 268 of 1996 Federal Court, Paragraph 34.


� 	See Appendix 4. The section specifically notes that, if a detainee makes a request, they must be provided by a departmental officer with legal assistance in this matter, and other specified issues. See below, Chapter 2.


� 	Human Rights and Equal Opportunity Commission and Human Rights Commissioner v. Secretary of the Department of Immigration and Multicultural Affairs No. NG 268 of 1996 Federal Court, Paragraph 37.


� 	Transcript of evidence, Department of Immigration and Multicultural Affairs, p. 5(emphasis added).


� 	As is discussed in Chapter 2, the issue becomes more a matter relating to access to detainees in order to provide information to them. 


� 	S 198 would be repealed through the current amendments since its content is now in S 193.  


� 	See below, Chapter 2, Paragraphs 2.31-2.51.


� 	Human Rights and Equal Opportunity Commission and Human Rights Commissioner v. Secretary of the Department of Immigration and Multicultural Affairs, NG 268 of 1996, Paragraph 45, p. 11. The Fang case referred to is the so-called Albatross case.


� 	See Submission No 2, Human Rights and Equal Opportunity Commission, pp. 19-21. Transcript of evidence, Human Rights and Equal Opportunity Commission, pp. 99-100, 102.


� 	Transcript of evidence, Commonwealth Ombudsman, p. 670.


� 	Transcript of evidence Department of Immigration and Multicultural Affairs, p. 5. The department suggested that, while there was no problem with the operation of the protocols, these could be misused in the wrong hands. See Transcript of evidence, Department of Immigration and Multicultural Affairs, pp. 5, 6.


� 	These include the International Covenant on Civil and Political Rights (ICCPR); the International Covenant on Economic, Social and Cultural Political Rights (ICESCR); the Universal Declaration of Human Rights; the 1951 Convention Relating to the Status of Refugees; the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; and the Convention on the Rights of the Child (CROC). See especially Submission No. 2, Human Rights and Equal Opportunity Commission, pp.13-15. See also Department of the Parliamentary Library, Bills Digest No. 111 1995/96, pp. 8�11.


� 	Submission No. 3, Amnesty International, p. 460.


� 	In evidence to the Committee, departmental officers agreed that there were 'magic words' which called into play Australia's international obligations in respect of potential refugees - see Transcript of evidence, Department of Immigration and Multicultural Affairs, p. 10. The extent to which any person who does not use these words (and even some who do) gets a fair hearing at this early stage has been the subject of consideration by both Amnesty and the ANAO, see the reports referred to at Paragraphs 1.34 and 1.41.


� 	Section 189 (1) or (2) detainees. 


� 	See Migration Act 1958, Subsections 193(2) and 198(4).


� 	The meaning of 'access to advice' is not clear, and is discussed below in Chapter 2, especially Paragraphs 2.34-2.40.


� 	Submission No. 3A, Amnesty International, Attachment, p. 20, Paragraph 8.2.


� 	Submission No. 3A, Amnesty International, Attachment, p. 21.


� 	ANAO, The Management of Boat People, Performance Audit , Report 32 of 1997-1998.


� 	ANAO, The Management of Boat People, pp. 60-61. The absence of such information does not lend credibility to subsequent claims by the department of high costs. 


� 	ANAO, The Management of Boat People, pp. 58-60.


� 	ANAO, The Management of Boat People, p. 63.


� 	ANAO, The Management of Boat People, p. 75.


� 	ANAO, The Management of Boat People, pp. 65, 75.


� 	ANAO, The Management of Boat People, pp. 68-70. 


� 	Human Rights and Equal Opportunity Commission, Those who've come across the seas (1998) chapters 8 and 14 respectively.


� 	Human Rights and Equal Opportunity Commission, Those who've come across the seas, p.146


� 	Human Rights and Equal Opportunity Commission, Those who've come across the seas, p. 135.


� 	Human Rights and Equal Opportunity Commission, Those who've come across the seas, p.206, footnote 2.


� 	Human Rights and Equal Opportunity Commission, Those who've come across the seas, p.208.


� 	Human Rights and Equal Opportunity Commission, Those who've come across the seas, pp. 209-210.


� 	See below, Chapter 3.


� 	Human Rights and Equal Opportunity Commission, Those who've come across the seas, pp. 213-214.


� 	See Transcript of evidence, Department of Immigration and Multicultural Affairs, p. 5.


� 	In addition to boat people, there is an increasing number of persons arriving by air. See Transcript of evidence, Amnesty International, p. 108.





