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DISSENTING REPORT BY THE AUSTRALIAN DEMOCRATS & GREENS (WA)

on the Migration Legislation Amendment Bill (No 2) 1998

The Democrats’ & Greens (WA) Position

Based on the evidence presented to this committee and the overwhelming opposition to the amendments contained in this Bill, the Democrats & Greens (WA) will oppose the Migration Legislation Amendment Bill (No. 2) 1998 outright when it comes before the Senate later in the year.

Background to the Bill

The purpose of this Bill is to amend the Migration Act 1958 in response to the decision of the Federal Court in Human Rights and Equal Opportunity Commission and Anor v Secretary of the Department of Immigration and Multicultural Affairs in 1996.

This case which is also known as the ‘Teal’ case centred around the Department of Immigration and Multicultural Affairs’ refusal to give the Refugee Advice and Casework Service (RACS) access to unauthorised arrivals on the basis that none of the detainees had specifically requested legal advice
.

As a result RACS lodged a complaint with the Human Rights and Equal Opportunity Commission (HREOC) which found that the Department may have been in breach of Article 9(4) of the International Covenant on Civil and Political Rights
.

HREOC subsequently forwarded a sealed letter to the Department requesting that it be forwarded to the detainees pursuant to paragraph 20(6)(b) of the HREOC Act suggesting that they might want to seek legal advice.  The Department refused to pass on the letter, however, on advice from the Attorney-General’s Department that the provision did not require them to do so
.

The Human Rights and Equal Opportunity Commission filed an application on this matter and the judgement – in favour of HREOC – was handed down on 7 June 1996.

Justice Lindgren concluded that:

Paragraph 20(6)(b) operates to give a detainee the right to have delivered to him or her a sealed envelope satisfying the description in that paragraph without the necessity of a prior request by the detainee to his or her custodian
.

He then went on to say that it was:

Almost too obvious to merit statement that in the case of a detainee whose human rights are, according to a third party, being infringed, the infringer might be the custodian or those whom the custodian represents
.

As noted in the Bills Digest for the 1996 Bill, it was this which led Justice Lindgren to give a broad interpretation of HREOC’s right to contact detainees
.

In response, the Government introduced a Bill into the Parliament shortly after which was designed to address the implications of this decision.  As HREOC told the committee:

On 19 June 1996 a Bill was introduced into the Parliament to amend the Migration Act 1958 (Cth) with the intent of restraining HREOC and the Commonwealth Ombudsman from initiating contact with unauthorised boat arrivals in immigration detention
.

What this Bill is Intended to Do

The Migration Legislation Amendment Bill (No.2) 1998 is virtually the same as the Migration Legislation Amendment Bill (No. 2) 1996 which was allowed to lapse before it was fully debated by the Parliament.  It is important to note, however, that at that time the ALP indicated it would support the 1996 Bill.

The Minister has said in his second reading speech that the purpose of the current Bill is to amend the Migration Act to clarify the rights of certain people who are in immigration detention in response to the ‘Teal’ case.  According to the Minister such clarification is necessary because the ruling in this case encouraged RACS to attempt to access all boat people in order to encourage them to “engage in unwarranted, lengthy and expensive processing”
.  Such an approach in the Minister’s assessment is completely unacceptable as it represents a “direct attack on the fundamental capacity of the Government to manage effectively the boat people issue”.

According to the Minister, Section 189 of the Migration Act makes it quite clear that non-citizens who do not hold a valid visa must be detained.  With Section 198 requiring that such a person be removed from Australia as soon as is reasonably practicable
.  

The Minister also noted in his second reading speech that the onus is on unlawful non-citizens who arrive without a visa to advise officials as to why they have come to Australia and if they wish to seek legal advise.  And, that Section 256 of the Migration Act makes provision for access to legal advice by persons in immigration detention but only where the persons in detention request legal advice.

The amendments to the Migration Act contained in this Bill are designed to ensure that the above interpretation prevails.  This Bill will ensure that the Human Rights and Equal Opportunity Commission and the Ombudsman are prevented from delivering sealed envelopes to new arrivals unless they are specifically requested to do so by the detainees themselves.

However, these amendments have been subject to a great deal of criticism.

Concerns about the Bill

Both the submissions and testimony given to the committee highlight strong and widespread opposition to the adoption of this Bill.  The main concerns which have been raised are:

· the lack of knowledge many newly arrived persons have about Australia’s legal system and about the existence of human rights organisations such as HREOC and the Ombudsman;

· the removal of HREOC and the Ombudsman’s power to communicate with detainees unless they are complainants; and

· the likelihood that measures contained in this Bill are in breach of Australian international human rights obligations.

Evidence to the Committee
A number of the submissions and testimony to the committee explained how the effect of requiring newly arrived detainees to specifically request access to legal advice and human rights bodies such as HREOC and the Obudsman is to completely deny detainees access to these services and organisations altogether.

This is because of the barriers most new arrivals face as a result of the inhumane practices they have experienced in their countries of origin and the fact that they often speak little or no English.  Few detainees seeking refugee status would be aware that legal and human rights organisations exist at all let alone be in a position to consider exercising their right to access these services.

As the Obudsman pointed out in his submission to the committee:

While the Bill makes it clear that the Minister and his officers are not obliged to provide forms, advice, access to advice or an opportunity to apply for a visa to a person in immigration detention unless the person so requests...it may not be reasonable to expect people, newly arrived in Australia, possibly without competence in English and no in contact with the Australian community, to know what they must do to make a claim or seek advice”
.

A number of other organisations including the Refugee & Immigration Legal Centre (RILC) and HREOC raised similar concerns:

Many of the people in detention are applicants, or potential applicants, for Protection Visas and, given the political experiences most of them would have undergone in their home countries, the existence of anything resembling the Ombudsman or HREOC would not even enter their imagination”
 

Clearly linguistic barriers and differing cultures mitigate against the detainees requesting legal advice
…In almost every case we know that these people have no knowledge of Australia’s legal and political system, much less of HREOC’s existence or power or the extent of their own human rights
.

In light of current policy and practice in this area, the Democrats and the Greens (WA) have to question this Government’s commitment to justice and human rights when it comes to immigration related detainees.  Surely, any system which offers legal advice and access to human rights bodies but withholds information on the existence of these services in reality offers nothing. The Democrats and the Greens (WA) therefore urge the Government to reform current policy and practice to ensure that all newly arrived detainees are fully informed of the legal and human rights services which are available to them in a language they understand.

The second major area of criticism in relation to this Bill relates to the way it seeks to limit the power of HREOC and the Obudsman to communicate with detainees and to investigate complaints unless they are made by the detainees themselves.

HREOC raised concerns about the scope of the Bill suggesting that it is too widely drawn and goes much further than the stated objectives.  According to HREOC the effect of the current Bill will be to:

(1) deny the right to all immigration detainees who are unauthorised arrivals and not only to those in segregated detention;

(2) not only prohibit HREOC from initiating correspondence with detainees but also from responding to oral or telephone inquiries from detainees or written inquiries which cannot be formally described as complaints; and

(3) prevent HREOC not only from responding to third party complaints but also from initiating its own inquiries in these cases
.

The Ombudsman also expressed strong concern about the likely impact the measures contained in this Bill would have on his ability to communicate with detainees who have not made a complaint.  He questioned whether these amendments would apply to detainees on whose behalf a complaint has been made by a third party stating that “it would be unfortunate if the legislation inhibited the Ombudsman in his investigation of a complaint lodged on behalf of a detainee”
.

The Democrats and Greens (WA) do not support any constraint on the ability of the Ombudsman or HREOC to investigate complaints made by persons other than detainees.  Justice Lindegren’s comments noted earlier in this report regarding the probability that the infringer of a detainee’s human rights is most probably also the custodian or those whom the custodian represents has particular bearing on this.

It is clear to the Democrats and Greens (WA) that some human rights abuses in relation to detainees will inevitably go uninvestigated and unaddressed unless HREOC and the Ombudsman are able to fully investigate complaints by third parties.

Another important issue HREOC raised with the committee is the fact that the stated objectives of this legislation have been in place through a co-operative relationship between the Department and HREOC for some time.  Thus indicating that this legislation is unnecessary.  

As Mr Chris Sidoti, the Human Rights Commissioner, told the committee:

Experience indicates that there is no need for this legislation.  It represents not only a significant curtailment of the powers of the human rights commission to monitor human rights compliance, but also the first curtailment of the commission’s powers in its now twelve and a half years of life”….it is most significant legislation.  It can be said to be establishing a precedent that the human rights commission’s powers can be whittled away by legislation whenever we happen to do something that some government doesn’t like”
.

In 1996, before this committee, I indicated strongly my views that the legislation was unnecessary and, perhaps even more importantly, contrary to the requirements of human rights law and human rights commitments.  If that was so, and it was in 1996, it is even more so now.  I can find no justification whatsoever for the reintroduction of this legislation and no justification for it being proceeded with.  It is simply unnecessary
”.

Mr Sidoti outlined the cooperative relationship his organisation has always enjoyed with the Department, except in the one instance of the Teal case, in the handling of complaints.  He went on to say that “to found legislation as draconian as this on the basis of a single experience in 1996 that had not occurred before then and has not been repeated since strikes me as being unnecessary in the extreme”
.

Despite the drafting of an agreement of protocol between DIMA and HREOC which outlines the way HREOC would deal with third party complaints on behalf of immigration detainees and the fact that this agreement has been consistently upheld by HREOC the government still wants to press ahead with this Bill.

According to Mr Sidoti:

The protocol stipulates that HREOC would not write to detainees on the subject of a third party complaint before notifying DIMA of the complaint and inviting a response.  Only then and only where “the Commission is of the view that further investigation is warranted which requires contact with the detainee or nominated spokesperson for a group of detainees” would the Commission “provide the Department with the reasons why it believes such contact is required and seek the agreement of the Department on (a) how the contact with the detainee or nominated spokesperson will take place and (b) the substance of the contact.  The protocol further stipulates that HREOC will not advise detainees of their rights under section 256 of the Migration Act or provide referrals or application forms
.

Many submissions to the Committee state that the current policy and practice of denying asylum seekers legal advice and access to HREOC and the Ombudsman unless they specifically ask for it is in direct breach of Australian international human rights obligations.  

The Law Council of Australia told the committee that in its opinion the Bill offends a number of provisions of the International Covenant on Civil and Political Rights
.

In addition, Amnesty International’s submission leaves little doubt that the measures contained in this Bill are in direct breach of the UN Body of Principles for the Protection of 

All Persons Under Any Form of Detention or Imprisonment, Principle 13 which states that:

Any person shall, at the moment of arrest and at the commencement of detention or imprisonment, or promptly thereafter, be provided by the authority responsible for his arrest, detention or imprisonment, respectively with information on and an explanation of this right and how to avail himself of such rights
.

Amnesty International has particular concerns about the way the changes in this Bill will impact on Australia’s international standing
.  The Democrats and Greens (WA) share these concerns.

HREOC, in its report, ‘Those who’ve come across the seas: Detention of unauthorised arrivals’, recommends to the Federal Government that the Migration Act, the Migration Series and all local procedures of the detention service provider ‘should be amended to require that, where a person is in immigration detention under the Act, the person responsible for the detention shall advise him or her of the right to have access to legal assistance’
  The report states elsewhere that ‘This access should not be dependent on the detainee initiating a request for assistance’.
  The Democrats and Greens (WA) contend therefore, that exactly the opposite action should be taken than that proposed by this Bill – immigration detainees should be systematically provided information on their right to legal advice rather than systematically denied it.

Conclusions

The Democrats and Greens (WA) have long been concerned about the direction of policies and practice in relation to immigration and the refugee determination process.  We strongly believe any provisions within these areas must be firmly founded on principles which include compassion, empathy and natural justice.

Many of the reforms introduced by this Government run counter to these principles including:

· the introduction of a 2 year waiting period for social security benefits for newly arrived migrants;

· preventing asylum seekers whose cases are subject to appeal from working; 

· making it harder for immigrants in Australia to bring their parents to Australia to live; and 

· slashing many refugee and migrant services.

The Democrats and Greens (WA) strongly support recent calls from the International Commission of Jurists, the Law Council and Amnesty International for a full Parliamentary inquiry into the Federal Government’s current practices relating to refugee determination.  We agree with these organisations that such as inquiry should consider the following matters which were outlined to the committee in the Law Council of Australia’s submission:

· the adequacy of legal assistance provided to asylum seekers under the Federal Government’s Immigration advice and Application Assistance Scheme;

· the adequacy of a non-compellable, non-reviewable Ministerial discretion to ensure that no person is forcibly returned to a country where they face torture or death;

· whether Australia’s treaty commitments to and obligations under the 1951 Convention relating to the Status of Refugee, the 1984 UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and the 1966 International Covenant on Civil and Political Rights are capable of being met given the fundamental principle of non-return to face torture or death is not present in domestic law nor subject to the rule of law;

· the adequacy of current refugee determination procedures having regard to the role and function of the Refugee Review Tribunal in investigating asylum claims;

· the importance of maintaining full judicial oversight of any administrative process that directly affects Australia’s compliance with its international legal obligations;

· the circumstances in which the Australian Government decided to proceed with the deportation of Mr SE, despite being on notice that an application had been sent to the UN Committee Against Torture;

· the circumstances in which the Australian Government decided to suspend the deportation proceedings;

· the accessibility of judicial review for impecunious asylum seekers, particularly since 1 July 1998 when the Commonwealth Legal Aid Guidelines were amended to remove grants of aid for asylum seekers in all instances except in extremely limited circumstances; and

· the role and involvement of private contractors in removal processes.

Senator Andrew Bartlett


Senator Dee Margetts

(AD, Queensland)



(Greens WA)
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