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MINORITY REPORT BY SENATOR BARNEY COONEY AND SENATOR JIM McKIERNAN

THE MAJORITY’S REPORT A GOOD ONE

The Majority’s Report is a good one and The Opposition members of the Committee agree with most of it. For example we welcome the conclusions set out in paragraphs 1.72 to 1.78 those recorded in paragraphs 3.38 to 3.41 and those expressed in 4.30. For example we acknowledge the force of the Majority’s observations and views set out in paragraphs 2.17, 2.18 of those 2.26, 2.46, 2.47, 2.63, 2.71, 3.12, 3.13 and 4.27 for example we endorse recommendations 1 and 2.

MINORITY UNABLE TO SUPPORT RECOMMENDATIONS 3, 4, AND 5.
We are unable to support the Majority’s recommendations numbers 3, 4 and 5. We consider the Migration Amendment Legislation (Judicial Review) Bill 1998 to be so flawed that it ought be rejected. We set out our reasons below.

WHAT THE BILL IS AND IS NOT ABOUT

This Bill is not about who should make the decisions pursuant to the provisions of Australia’s migration legislation but whether, once made, they should be subject to quality control.

THE CENTRAL QUESTION RAISED BY THE BILL

To what extent should the courts exercise quality control over decisions made pursuant to the provisions of the Migration Act 1958? Different people will give varying answers to that question depending upon the weight they give to the administrative, constitutional, legal and political factors involved and to the issues of human rights which it raises.

The question is a central one for the Community to face. The way it is resolved may well determine the fate of a number of people in terms of whether family members can come from overseas to join members of their families already here, of whether they can remain in this Country as spouses, of whether they will be granted protection visas.

These examples of the issues that must be resolved by those administering Australian migration legislation show the importance of their task. Were they to make a wrong decision the consequences to the person or people in respect of whom it is made may well be grave. Further it may infect the society in which we live so that it becomes less fair and less just than we would want it to be.

THE QUALITY OF DECISION MAKING

The significant debate on this Bill is about the way decisions made under migration legislation can be infused with as high a quality as practicable. We do not challenge the authority or power to make decisions of members of the Department of Immigration and Multicultural Affairs or of the Immigration Review Tribunal or of the Refugee Review Tribunal. Most of the decisions that are made are correct and are recognised as such. The decisions-makers are good people striving to the best of their considerable and acknowledged ability to get things right, according to practice and law.

The issue is whether the Courts should keep the jurisdiction they now have to respond to an application by an aggrieved party to check and see whether a particular decision made has been arrived at in accordance with the law.

CURTAILING THE COURTS

The Migration Legislation Amendment (Judicial Review) Bill 1998 if enacted will reduce the legal entitlements presently available to certain non-citizens presently in Australia. As things now stand these persons are able to access a range of legal proceedings as a check on the quality of decision making. This Bill will narrow that range and curtail their rights and the jurisdiction of the Court’s powers.

The Minister’s second reading speech in support of the Bill offers a number of reasons why the Legislature should curtail the jurisdiction of the Courts in dealing with matters arising under the Migration Act 1958. These include:

i. the increased volume which has increased, of applications made to the Commonwealth Courts in migration matters;

ii. the substantial proportions of these case which are withdrawn by the applicants prior to them being heard.

iii. the fact that the Department of Immigration and Multicultural Affairs wins 86% of the contests decided by the Courts.

iv. the cost of the litigation to the taxpayer.

v. the delays caused by the cases going to the Courts.

vi. the benefit these delays bring to the applicants. The second reading speech declares that, “In the migration area litigation can be an end in itself – it is probably the only area of administrative law where delaying the final determination is seen as beneficial by those pursuing court action.”

THE ATTRIBUTES OF A GOOD SOCIETY

Clearly were its decisions less subject to judicial oversight the Department of Migration and Multicultural Affairs would be able to go about its affairs with more expedition, greater certainty and added ease comfort. Undoubtedly were the Courts to have no jurisdiction at all over matters to do with the Migration Act 1958 substantial sums of public money would be saved and delays in dealing with migration matters much reduced. Administration by Government would be made more efficient.

However, a good society needs a range of attributes only one of which is administrative efficiency. It must be rooted in fairness, in justice and in the rule of law. This demands adherence to due process. It must be founded on a sound constitutional base. This requires the separation of government into legislative executive and judicial powers and the maintenance of the right balance between them.

ADMINISTRATIVE EFFICIENCY AND THE RULE OF LAW

Those pressing for the passage of the Migration Legislation (Judicial Review) Bill 1998 place such great store in administrative efficiency, in the saving of money, in the husbanding of time, in the checking of applicants for judicial relief, that they are prepared to discount due process and the rule of law.

CONSTITUTIONAL BALANCE

The Migration Legislation (Judicial Review) Bill 1998 if enacted will place yet another distorting strain on the balance between the three arms of government. In doing so it will be a further symptom of a malady upon which a number of distinguished figures have made observations during the last decade.

On the 7th August 1990 Justice Brennan then a member of the High Court and later to become its Chief Justice gave an address entitled “Court, Democracy and the Law” to the Law Society of the Australian Capital Territory. In it he said:

“The theory of responsible government, which made the fate of an Executive Government dependent upon the confidence of the Parliament was, so to speak, turned on its head by the political dependence of the majority members of the Parliament on the Executive Government. Policy formulation became primarily an executive function. As the pressure on legislative time intensified, a virtual monopoly over initiatives for legislation passed to the Executive Government. The influence of Ministers in debate whether in the party room or in Parliament, was enhanced by the support they could command from the public service. These developments virtually destroyed the Diceyan theory”
A little later the judge went on to say:

“As the wind of political expediency now chills Parliament’s willingness to impose checks on the Executive and the Executive now has a large measure of control over legislation, the courts alone retain their original functions of standing between government and the governed.”
The dynamics of Government are such that the Executive seeks to gain more and more power at the expense of the Legislature and the Judiciary. Parliament and the Courts ought to act in accordance with their responsibilities to ensure that the proper balance between the three arms of Government is maintained. The Senate therefore should vote against the Migration Legislation Amendment (Judicial Review) Bill 1998 so that an appropriate watch by the Courts is kept over administrative decision making.

NEED FOR INDEPENDENT QUALITY CONTROL OVER DECISION MAKING

For a society to be at its best there must be within it an independent judicial system which can exercise quality control over decisions which affect people’s rights.

The judges of the Supreme Court of Victoria in their 1994 Report, which was presented to the Governor on the 7th April 1995 wrote:

“A review of legislation passed by the Parliament in 1994 reveals two principal areas where the jurisdiction of this Court has been removed or limited.

The first relates to the vesting of the power in ministers and others to make decisions which affect the rights of people and corporations in conjunction with the limitation or removal of the Court’s jurisdiction to review such decisions. In particular in a number of instances, legislation has been enacted which vests powers of a judicial nature in Ministers or others not independent of the executive and removes or limits the jurisdiction of this court to review and, if necessary, quash their decisions. The 1988 Report was particularly concerned with this form of removal or limitations of jurisdiction. The Court in particular commented: “To deprive the courts of jurisdiction in favour of others who do not have the independence of the judiciary must weaken the rule of law. It is to be remembered that the law truly rules only if there is an objective finding of the facts from the evidence and a correct application of the relevant principles of law.

An inherent and necessary function of a superior court of law is to keep in check every activity that is subject to the rules of law. It is because the Supreme Court of Victoria has been able to fulfil its function as a superior court of general jurisdiction that the citizens of Victoria are able to say with truth and pride that they live under the rule of law.””
ISSUES INVOLVING THE EXECUTIVE

Decision-makers who determine matters involving the Executive must be able to come to their conclusions unfettered by any actual or perceived pressure from that source. The Chief Justice of the High Court Murray Gleeson addressed The Judicial Conference of Australia on the 8th November 1998. In a speech entitled: “The Future State of the Judicature” he said:

“The expectations and assumptions made by the public that a citizen engaged in a civil or criminal dispute with the government will receive even – handed justice constitute a vital, but often neglected test of what is sometimes called satisfaction with the performance of the courts. In fact, I can think of no more important test.”

It is essential that decision makers determining the applications of people pursuant to the provisions of the Migration Act 1958 be as independent of the Executive as practicable.

RESPECT AMONG THE ARMS OF GOVERNMENTS
Society needs the three arms of Government to function as the Australian constitution said they should function. They are most likely to do this where each treats the other two with the respect that should be accorded to each arm of Government. Were the Migration Legislation Amendment (Judicial Review) Bill 1998 to be enacted it might well appear to a reasonable observer that Parliament and the Executive were intent on diminishing the proper role of the Judiciary.

COST OF LITIGATION
The Minister in his second reading speech says:

“In the 1997-98 financial year all litigation cost my Department nearly nine and a half million dollars – and this figure does not include the cost of running the courts.”

This is an amazing statement given that litigation and the Courts are an integral part of the carrying out of justice in the Community. The doing of justice is one of the three fundamental functions of Government. For the Government to rely on the expenditure of less than ten million dollars on the administration of justice as a major ground for having the jurisdiction of the Courts reduced says much about its attitude to the rule of law.

USING THE COURTS TO GAIN TIME
The Minister in his second reading speech says:

“It is hard not to conclude that there is a substantial number who are using the legal process primarily in order to extend their stay in Australia, especially given that one third to one half of all applicants withdraw from legal proceedings before hearing.”

This proposition seems to be based on the argument that a whole group should be penalised because some of its members have transgressed. Imputing collective responsibility for the actions of individuals is not consistent with a fair and sound society. Moreover, the proposition seems to infer that the institutions of a lawful process – namely the issue of legal proceedings – is sometimes wrong and possibly even illicit. Yet there are a number of areas of the law in which actions taken by litigants are never brought to trial. The Department of Immigration and Multicultural Affairs, who are sometimes respondents to these actions agree not to proceed.

LITIGANTS AND THE JUDICIAL SYSTEM

Were there to be no litigants, the taxpayers of Australia would save much time and money that is otherwise currently expended on the judicial system. The Migration Legislation Amendment (Judicial Review) Bill 1998 does not seek to eliminate litigants but to reduce their numbers and the time and the money they take up in pursuing their cases through the court.

A society of any substantial worth must have an independent, learned and industrious body of high integrity to ensure that decisions affecting the life of well being of its citizens are good ones.  It needs a body to see that justice is done between those who live in it and between governmental authorities and those who come into dispute with them. In Australia, the courts perform both those functions.

That is the reason the courts were established by the founding fathers in our constitution.

Courts come under pressure. The complexity of a number of issues coming before them, the ineptitude of people presenting cases they are hearing, or because of the lack of resources available to the judicial system or for a variety of other reasons. It would be wrong of Parliament to stop people who could otherwise go to Court from doing so as a means of solving problems which in fact arise from a failure to properly maintain the institutions needed to uphold the rule of law and to see justice done. The Senate should not allow the Migration Legislation Amendment (Judicial Review) Bill 1998 to do that.

ABUSE OF AUSTRALIA’S HUMANITARIAN SETTLEMENT SYSTEM

If there are abuses of Australia’s Humanitarian and Refugee System occurring as is asserted by the government, the opposition is prepared, in a constructive way, to work with the government to identify where those abuses are occurring and the extent of the abuses. We can then address the problem when it is identified. We do not accept that an asylum seeker who seeks to have a judicial judgement made on his/her failed application for a protection visa in Australia is automatically abusing the system. We do not accept that such an application is abusing the system.

RECOMMENDATION
Opposition members of the Committee recommend that the Senate not pass the Migration Legislation Amendment (Judicial Review) Bill 1998.

Senator Barney Cooney



Senator Jim McKiernan

