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Chapter 2

merits of a privative clause

2.1 In the last chapter, the wider question of the need to limit judicial review was addressed. This chapter examines the merits of the proposed privative clause as an appropriate means of achieving the government’s stated objective of reducing instances of judicial review of migration decisions to ‘exceptional cases’. 

The privative clause as an appropriate mechanism

2.2 If it is accepted that parliament should legislate to limit the number of appeals from migration decisions, parliament must determine the most appropriate means of achieving this objective. In their submission, DIMA put the following arguments in favour of the privative clause:

· any access to the original jurisdiction of the High Court under section 75 of the Commonwealth Constitution
 cannot be denied except by a change to the Constitution;

· in broad terms, the original jurisdiction of the High Court entitles anyone, anywhere, affected by a decision of a Commonwealth officer
 to challenge the legality of that decision in the High Court;

· while any access at all to the Federal Court can be legislatively denied, to do so would simply deflect a flood of cases to the High Court under its original jurisdiction and thereby put at risk that Court's proper role and function; and

· while the grounds of judicial review available to an applicant to the Federal Court can be legislatively restricted, the greater the disparity between the grounds of judicial review before that Court, or access to that Court, and the comparatively unrestricted grounds of judicial review before, and access to, the High Court in its original jurisdiction under section 75 of the Constitution, the greater the risk of deflecting cases to the High Court and thereby endangering its proper role and function.

Having regard to the foregoing factors, the only workable option to achieve the Government’s policy objective is to introduce a judicial review system in migration matters which further restricts the grounds of judicial review, but does not make judicial review by the Federal Court so restrictive in comparison with the High Court’s original jurisdiction, that the High Court would be inundated with applications in migration matters.

The only workable option is to introduce a privative clause that applies equally to the High Court and the Federal Court.

2.3 According to the Minister or the Department the privative clause is the only option that satisfies the government’s policy objective. The Minister states that:

The advice received from legal counsel was that the only workable option was a privative clause.

2.4 As the first inquiry ascertained, the question put to legal counsel was limited to how best to achieve the objective of limiting judicial review to all but exceptional cases. The Department said in evidence:

Really, what was put to those experts was how to implement the government’s policy intention – with the full implementation of independent, merits based review of decisions in the tribunal system – and how you could restrict, in all but exceptional circumstances, further review by courts.

2.5 In more recent evidence, Mr Sullivan, of DIMA, argued:

But the challenge was given to counsel. And it is important to know that they were counsel individually. While there was a panel of counsel, each was giving individual advice: it was not a collaborative effort. And there was reasonable consensus. … they came up and said to a degree that the court has designed the only tool that you can use effectively, and that is a privative clause.

Arguments against the privative clause – introduction

2.6 With the exception of the submission by DIMA, most submissions that address the merits of the privative clause oppose its introduction. It should be noted that the submissions in question and the evidence received all preceded the redrafting of the relevant clause by DIMA.

2.7 Arguments against the privative clause fall into six main categories:

· Effectiveness 

· The separation of powers and the rule of law

· Constitutionality

· International obligations

· The development of jurisprudence

· The right to appeal

· The effects on the relationship between the Federal and High Courts

Effectiveness 

2.8 The argument has been raised that, even if a privative clause were to be legislated, it would not be effective in achieving the government’s stated aim of restricting appeals to ‘exceptional cases’. This is based on two factors, the first relating to the litigants themselves, and the second to the likely direction the courts will take in interpreting the legislation.

Effect on litigants

2.9 The first argument suggests that there is no reason to think that a privative clause would be effective in preventing vexatious litigants from appealing to the courts. Under the proposed legislation, applicants will still be able to lodge appeals with either the Federal Court or the High Court. The clause might therefore act to limit the grounds of appeal for those with legitimate problems but still leave open the opportunity for those who seek to exploit the system to gain time, who will continue to lodge appeals, and then withdraw.

2.10 According to Mr Bitel of the International Commission of Jurists:

Clearly this new regime will not remove the abusers because the abusers will still make applications and seek to be heard under the unfounded, unknown Hickman principle. This does not prevent people making applications to the court. Applications will still be made - some bona fide, some legitimate and some not so.

2.11 Mirroring this comment, the Commonwealth Ombudsman suggests litigants who seek to abuse the system are simply likely to frame their applications in terms that would still permit review.

The role of the courts

2.12 The second issue arises from the likely response of the courts to interpreting this legislation. Just as the courts have taken interpreted the existing Part 8 provisions in a variety of ways to enable extended judicial review, it is argued that a similar process will limit the intended effect of the privative clause.  

2.13 Rowan Downing QC expressed this point:

It does not take very much imagination to see the judges of the Federal Court, if they are prepared to say that substantial justice of a case and merits of a case are excluded from natural justice, and therefore a statutory form of natural justice subject to review, enlarging the doctrine of mala fides in some way. If that is the case, perhaps there needs to be some consideration as to why one would alter the current regime.

2.14 Similar comments were offered by Dr Crook:

[S]ince September 1994, when the present regime for the judicial review of migration decisions was introduced, a good deal of jurisprudence has grown up around the scope and operation of what is now part 8 of the Migration Act. This bill would remove part 8 and, in so doing, would introduce a raft of uncertainties about what matters are and are not open to challenge using the so-called Hickman three-part formula.

We put it to you that the government may indeed well live to rue the day where it made the decision to leave to the courts the question of what constitutes a `bona fide attempt to exercise a power' or what decisions `relate to the subject matter of the legislation' or whether an exercise of power is reasonably capable of reference to a statutory power. At the very least we are taking migration back yet again to tabula rasa, which will force people to go to the courts in order to find out what the scope of the legislation is. So this is not a remedy for reducing judicial review; it is a remedy for creating more work for lawyers.

2.15 The committee also notes the comments of the Commonwealth Ombudsman that the bill may prompt an increase in the number of complaints made to the Ombudsman, who may make recommendations in relation to any ‘defective action’ as set out in paragraph 15(1)(a) of the Ombudsman Act. 

Complainants, frustrated in having the courts unable to conduct a comprehensive review, may seek to have the Ombudsman intervene to investigate some part of the administrative process in which they have been involved. 

2.16 In this respect the committee is mindful of the statements of Mr Sullivan of DIMA on this matter:

In respect of the RRT the Ombudsman’s functions are quite limited – they go to the administrative functions of the RRT. You cannot complain to the Ombudsman about what you think a tribunal member did to you; you may go and say you thought the registry did something to you in dealing with the case. So, in terms of the judicial review bill, if you cannot take a tribunal member to a court I am not sure where it opens the opportunities to take a tribunal member to the Ombudsman. … you cannot go to the Ombudsman and complain that you felt the tribunal member did not give you a fair go.

2.17 The committee considers that the Minister and DIMA have taken into consideration other options before deciding upon the privative clause. It is however noted that the Department has not been forthcoming in relation to some criticisms of the bill.

2.18 In making this comment, the Committee acknowledges that in many instances departments wish to keep confidential various legal and other advice they have received.  Nonetheless, they must expect that a committee will wish to hear more than assertion.  It is possible for a department to provide a more thorough analysis of advice received than was available to this committee.

Separation of powers and the rule of law

2.19 The bill has been criticised on the basis that it violates the doctrine of the separation of powers between the Legislature, the Judiciary and the Executive. The Administrative Review Council (ARC) states:

In the Commonwealth context, it is therefore of fundamental constitutional importance that a decision made or action taken in the exercise of authority, whatever its source, is susceptible to review by the courts, if the decision maker or action taker is an officer of the Commonwealth or a person acting for or on behalf of the Commonwealth or Commonwealth authority and if the decision or action affects a right, privilege, duty, obligation or legitimate expectation of a person.

2.20 Similarly the Standing Committee for the Scrutiny of Bills points out:

Ousting of judicial review is not a matter to be undertaken lightly by the Parliament. It has the potential to upset the delicate arrangement of checks and balances upon which our constitutional democracy is based. We ignore the doctrine of separation of powers at our peril. It is the function of the courts within our society to ensure that executive action affecting those subject to Australian law is carried out in accordance with law. It is cause for the utmost caution when one arm of government (in this case the executive) seeks the approval of the second arm of government (the Parliament) to exclude the third arm of government (the judiciary) from its legitimate role whatever the alleged efficiency, expediency or integrity of programs is put forward in justification.

2.21 Robin Creyke speaks of a logical contradiction that a body with powers limited by statute may expand those powers at will:

Privative clauses in common law countries represent a battleground between two of the three arms of government – the legislature and the courts – and between fundamental principles – the sovereignty of parliament and the rule of law, with its concomitant principle that all action by government and its officials must be lawful.

2.22 The Law Council of Australia argues:

Australia’s system of law and government is predicated on a Constitution; the Common Law and the distribution of power between three authorities: the Parliament, the executive or administration, and the courts. The judiciary have none of the primary powers of the Parliament, but it stands as a vital check on the powers being exercised by both the Legislative and the executive arms of government. For their part the Courts operate subject to the Constitution and subject to the laws made by Parliament. The Judicial Review Bill does nothing to recognise the significance of this tripartite arrangement.

In the final analysis the Judicial Review Bill is all about power and the removal of obstacles to its exercise.

2.23 In the course of the first inquiry into this bill, Michael Chaaya placed the bill in a wider context:

Much of the momentum for these proposals stems from a time honoured conflict the Australian executive has experienced with the courts. Indeed, the belief that responsibility for migration decision making should rest with the executive and not with the judiciary is still firmly held by the current Federal Government. … the migration control principle continues to dominate the policy agenda.

In a relatively short history of merits review in the refugee context we have witnessed a deliberate attempt by the executive to construct a system apart from the normal procedures associated with administrative or judicial accountability.

2.24 Several submissions also argue that this bill will set a dangerous precedent for future legislation, which will continue to erode the principle of judicial review of executive action.
 

2.25 The committee notes that evidence has been offered by the Minister and the government to address these criticisms.

Constitutionality

2.26 The relationship between privative clauses and the original jurisdiction of the High Court preserved in Section 75 of the Australian Constitution remains a contentious one.

2.27 The Minister points to High Court decisions which demonstrate that such clauses have been effective in narrowing the scope of judicial review by the High Court to that of narrow jurisdictional error and mala fides.

2.28 The Law Council of Australia states:

In essence, the High Court has ruled that privative clauses such as that envisaged for the Migration Act can validly restrict the scope for judicial intervention provided that three criteria are met. The protected decision must constitute a bona fide attempt to exercise the power conferred on the decision maker; it must relate to the subject matter of the legislation, and it must be reasonably capable of reference to the power given to the body. This is known as the Hickman principle.

2.29 According to Aronsen and Dyer:

Restated … the Hickman principle reads:

An ouster clause which is obviously designed to restrict jurisdictional review amounts (subject to any constitutional restraints) to permission for the tribunal to stray outside its jurisdictional boundary lines, provided: - 

(a)
The tribunal’s decision was a bona fide attempt to exercise its power;

(b)
The decision relates to the subject matter of the legislation;

(c)
The decision is reasonably capable of reference to the power given to the tribunal;

(d)
The decision does not display a jurisdictional error on its face; and,

(e)
The decision did not breach a statutory constraint regarded as being so important as to be unprotected in any way by the operation of the clause.

2.30 The Law Council of Australia made an important point about the nature of privative clauses:

Privative clauses operate in many jurisdictions and are accepted as valid mechanisms for defining the relationship between various bodies charged with the review of administrative decisions. In their typical manifestations, however, they conform closely with the Constitution’s vision of how the powers of the executive and the judiciary should be balanced. They are inserted most often to protect rulings made by inferior courts of law established with specialist jurisdiction; or to protect bodies that are charged with making findings of fact. In this way the clauses do not offend against the notion that the bodies making final determinations on points of law should be courts.

The law council considers that what sets apart the proposed privative clause in the Judicial Review Bill is that it would operate to protect the rulings of bodies that do not have the status of courts but which nevertheless make findings that typically involve issues of both fact and law … .

2.31 The committee has received considerable evidence to suggest that the privative clause formula will be a contentious one. Witnesses and submissions have emphasised that its fate before the High Court is far from certain.

2.32 According to Dr John Griffiths, representing the Law Council of Australia, the approach taken by the government amounts to a recipe for constitutional uncertainty:

[W]hat this judicial review bill does is take away the specific identification of the grounds of judicial review that currently appear in part 8 and replace it with the nebulous Hickman formula. The Hickman formula is one which was established by Sir Owen Dixon about 50 years ago, but the actual scope of review under the Hickman formula is substantially untested. …

We now have a quite well-established tradition of judicial review of administrative action in this country. We have had the judicial review act in place since about 1980. The grounds for judicial review under that act have been explored in numerous cases, not just in migration decisions, but in respect of the review of Commonwealth administrative action generally. The scope or ambit of judicial review under those individual heads of review is relatively well established and relatively well known by all the players and by all the legal practitioners.

There is lots of case law from the High Court which also provides guidance to the Federal Court and the like as to how those grounds of judicial review should be applied. This bill proposes to eliminate that system and introduce a system which, in my respectful submission, is replete with uncertainty about what the ambit of judicial review will be under the Hickman formula, whether one goes to the High Court in its original jurisdiction or whether one goes to the Federal Court as, Mr Sullivan says, aggrieved persons will be able to do.

The point that I am seeking to make is that it seems to me strange, when the second reading speech says one of the government's primary goals is injecting more certainty into the system, to replace a system which at the moment does inject substantial certainty in terms of the scope of judicial review with one which will introduce great uncertainty. I need do no more than quote from a paper given by Sir Anthony Mason, the former Chief Justice, at a conference in Canberra in November. It is not the paper referred to in the Law Council's submission. Sir Anthony said:

“Although more than half a century has elapsed since Hickman, we have not seen much elucidation of the three conditions of the principle, notwithstanding the flurry of disagreement in O'Toole v Charles David.”

The inherent uncertainties of the Hickman principle remain largely unexplored. This bill seeks to bring all that uncertainty right to the fore in the context of an objective of eliminating uncertainty. I find that very puzzling.

Mr Hughes Could I follow upon what Dr Griffiths has just said by referring the committee to what Sir Anthony Mason said in O'Toole v. Charles David, echoing in his judicial capacity what he said in the paper from which an extract has just been read. He said..

“The scope and content of the three provisos in the Hickman principle have not been examined in any detail in subsequent decisions of this Court. And, in the absence of specific facts and evidence, the present case is scarcely a suitable vehicle for embarking on such an undertaking … ”

2.33 The Australian Law Reform concurs with this opinion. Mr Rose sets out the basis of the Hickman principle, and argues that it will stretch the parameters of the accepted doctrine and is likely to be subject to a “complete root and branch review” by the High Court.

2.34 The committee also notes the caution of the Commonwealth Ombudsman:

It may be ineffective if, for example, the High Court is minded to revisit the Hickman test (which was established in a wartime context and related to industry regulation which has survived in some other areas) … .

2.35 In responding to these points, the Department remained confident that the Hickman formula has been tested by the courts enough to provide a clear and certain test. According to Mr Mark Sullivan:

There have been cases since Hickman now where the High Court has upheld privative clauses and has read down privative clauses in such a way that it gives you confidence that if you have a Hickman like clause as your privative clause it is likely that the High Court will read it down in a similar way. Some commentators are saying, though, that there are slight differences in our clause as opposed to Hickman’s and you may strike problems because of those differences. We would say that you would need to wait and see on that. Commentators have accurately said, ‘Hickman was a fairly narrow privative clause and yours is a very broad privative clause’, and that is acknowledged. But in a legalistic sense it does not matter whether it is narrow or broad; it is what the law is written like. Basically, Hickman is about defining the fact that, while the language of a privative clause appears to be saying that a court cannot do all these sorts of things, Hickman’s case was where the courts said, ‘it does not really do that; it actually expands the authority of the decision maker such that we are not in a position to do all these sorts of things’. It therefore has to date upheld Hickman like clauses, and we would say that our clause is a Hickman like clause …

2.36 Two particular issues are singled out for further comment.

2.37 The Refugee and Immigration Legal Centre (RILC) criticises the definition of a privative clause which includes a “decision proposed to be made”.

2.38 “RILC considers this a gross extension of the Minister’s immunities”, since it goes contrary to all established common law rules that decisions which:

propose to be made under the jurisdiction as fanciful exercises of it are void ab initio and so no true exercise of the power at all and therefore remain subject to the Court’s scrutiny notwithstanding the putative privative clause.

2.39 RILC also criticises the operation of S. 474(6) which purports to extend the usual rules of interpretation such that a clause not be construed against the party seeking to rely on it:

Where the government seeks to expand so markedly its independence from the judiciary and seeks such a free hand, RILC proposes that this freedom should be as curtailed as possible.

2.40 What the evidence submitted argues is that it seems inevitable that the clause is destined to be subject to High court challenge, leading the Refugee Council of Australia (RCOA) to comment:

[T]o pass legislation that the Government knows will be challenged in the High Court on constitutional grounds is neither good governance nor the mark of a government interested in saving taxpayers funds.

2.41 The committee also notes evidence suggesting that the legislation will violate the decision of the High Court in the Brandy case. The Kingsford Legal Centre argued:

In Brandy v HREOC, the High court adamantly reserved the judicial functions of government to the courts. In this case, the High Court declared sections of the HREOC Act invalid because they purported to invest an executive tribunal with judicial power. Speaking of HREOC, the court said:

… notwithstanding that on this occasion it comprised a legally qualified person, (it) is not constituted as a court in accordance with Ch. III of the Constitution. It cannot, therefore, exercise the judicial power of the Commonwealth which, under s. 71, may only be vested in the High Court or such other courts as the Parliament creates or invests with federal jurisdiction.

2.42 It would seem open on the evidence that the Brandy decision may have effect in relation to refugee tribunal decisions, since:

The IRT and RRT frequently deal with difficult legal issues, complex legislation and jurisprudence.

2.43 Noting these criticisms and the likelihood of the testing of the legislation by the High Court, the Minister and the Department defend the privative clause formula.

2.44 The Minister argues:

The privative clause, regardless of the manner in which it is expressed, is therefore not an ouster of the jurisdiction of the courts.

2.45 It is stressed that in arriving at the privative clause formula, “the options available to the Government were very much shaped by the Constitution”,
 and that the formula has been tested in such cases as the Richard Walter
 case in 1995, and the Darling Casino
 case in April 1997. The government also stresses that the legal advice they have sought confirms the constitutionality of the bill:

The Government sought and obtained legal advice from the Attorney-General's Department and eminent legal counsel which made it clear that a privative clause such as that in the Judicial Review Bill, is constitutionally valid.
 

2.46 In light of the evidence from a range of experienced organisations and individuals, and in the absence of information as to the nature of advice of 'eminent legal counsel', the committee notes that significant doubts as to the constitutionality of the privative clause have been raised by witnesses.

2.47 It seems clear that in large part, the problem arises from proposing legislation that in essence does not mean what it says, since the likely effect of the privative clause is at variance with the apparent wording. This is implicitly recognised in the Explanatory Memorandum:

A privative clause is a provision which, although on its face purports to oust all judicial review, in operation, by altering the substantive law, limits review by the courts to certain grounds.

2.48  The committee believes that by adopting a privative clause and in so doing, leaving it to the courts to effectively ‘reclaim’ their jurisdiction by reading down the privative clause, it may be more appropriate to set out clearly the actual bounds of reviewability. This is consistent with the principles of drafting legislation in plain English, so that a person’s rights and obligations are clear on the face of the legislation.

The right to appeal

2.49 Other submissions argue for the fundamental importance of the rights to appeal, especially in the area of refugee law, where, in view of the consequences of a wrong decision,  an added standard of care is required. RCOA states:

Unlike any other area of administrative law, an incorrect decision in refugee determination can, quite literally, cost a refugee his/her life. Surely the checks and safeguards in this jurisdiction should be far more rigorous than in an area where the stakes are far lower.

2.50 The Immigration Advice and Rights Centre, commenting on statistics regarding review, states:

When one bears in mind the very high stakes involved in asylum seeker applications, [the] level of error is too high. Without recourse to judicial review, those unlawful decisions would stand and the persons affected by them would be liable to suffer the consequences of being refused protection by Australia.

2.51 The committee also notes the comments of the Kingsford Legal Centre, which argues that judicial review is especially important to migrants and refugees:

Applications for review of immigration decisions will include persons who are:

- Not fluent in English

- Have few financial resources

- Do not know how the legal system operates

- Do not have access to legal advice or representation.

2.52 For these reasons, the Law Council of Australia argues that limited abuse of the system should not be allowed to justify a complete dismantling of the rights of appeal:

The Council does not accept the suggestion that judicial review of all decisions that are the subject of the Bill should be removed simply because some applications for review may be being made for tactical purposes.

[E]ven if it were accepted that it is undesirable for judicial review to be used by applicants for tactical purposes the proposed legislation would deprive all persons affected by a tribunal decision from judicial review, even where there are legitimate reasons for seeking clarification or final resolution on questions of law.

2.53 National Legal Aid details a number of cases in which key issues of law are currently before the courts and cases in which contradictory findings by the RRT have needed to be resolved by the courts.

2.54 Submissions point to several other factors underpinning the importance of appeal rights.

Merits review is not the same as judicial review

2.55 Merits review serves a different purpose from judicial review. It is submitted to the committee that because the former cannot address errors of law, it is not appropriate to remove rights to judicial review on the grounds that there is an adequate merits review process. By allowing for merits review but not judicial review, the department seems to be implying that “although factual errors are made by the Department, legal errors never are.”

The rationale for this presumably is either that it is the belief of the Government that the Department of Immigration does not make errors as to procedure or jurisdictional errors or, alternatively, it does make such errors but persons applying under the Migration Act are not deserving of protection from these errors.

2.56 As the Commonwealth Ombudsman comments:

It is … questionable that merits review could ever be a substitute for judicial review in relation to dealing with technical legal arguments and the provision of precedent and guidance to tribunal members.

Current restriction of merits review

2.57 Secondly, the proposed curtailment of judicial review comes at a time in which merits review itself is being limited:

It is of concern that the Minister is pressing ahead with a policy to drastically curtail rights of judicial review while at the same time contracting merits review opportunities.

2.58 The Australian Council of Social Services state:

[I]t is disingenuous for the Government to be parading ‘extensive merits review’ as justification for the Bill, while at the same time taking steps to limit it.

2.59 The department argues in reply that:

It is important to bear in mind that there are safeguards against taking steps that would endanger fair and proper merits decisions making built into the migration system. The migration legislation sets out in great detail the attributes a visa applicant needs to be granted a visa and requires the visa to be granted if the applicant satisfies the legal requirements. The migration legislation has a detailed code of procedures – the steps to be taken – for dealing with an application for a visa, and has similar codes of procedure for the cancellation of visas.

Inadequacy of review procedures

2.60 Thirdly, the Refugee and Immigration Legal Centre (RILC) argue that the inadequacy of review procedures under the tribunals alone requires court supervision:

Although fully in favour of the presence of non-legal experts on the present IRT and RRT and the proposed MRT, RILC is conscious of the dearth of legally skilled members of the Tribunal. The Migration Act and Regulations are notoriously complex pieces of legislation subject to frequent amendment (the Regulations alone were amended on twelve occasions in 1998) … .

RILC appreciates that human error can often result in a bad decision but there is also often a flawed procedure for which RILC is most keen that recourse to the Federal Court be preserved.

Procedures laid down in the Act do not exhaust the grounds of natural justice

2.61 Fourthly, there appears to be a presumption that the procedures laid down in the Act exhaust the grounds of natural justice at Common Law, however the privative clause effectively extinguishes numerous grounds for relief, especially natural justice:

Natural justice is essentially procedural fairness in decision-making, a fluid notion but one that operates to ensure that a person must be afforded a fair and unbiased hearing before decisions are made which affect them.

Other matters

2.62 Submissions point to situations in which the Tribunals cannot grant the remedies sought, such as civil actions for economic loss and prerogative writs.

2.63 The committee also considers it is important to place the debate over the importance of judicial review versus administrative costs into a correct context. Mr Tom Hughes QC, argued strongly that as a society, Australia must think carefully when making the trade-off between cost and justice:

It seems to me that the driving force behind this proposed legislation is economy of administration a very laudable objective in itself, although perhaps it can sometimes be carried as an objective to undue lengths. …

It is one of the burdens of being a free society that we should, you may think, provide a system of dealing with persons claiming to be refugees which is as legally certain as any branch of the law can be and that has established and clearly understood legal criteria of exemption or liability. … 

Is it not one way that we can repay a debt that we owe to society to incur expense in testing by a coherent system of legal regulation which the present one is, albeit expensive? Is that not a debt that we can cheerfully pay, a burden that we can willingly shoulder, even though it is a more expensive system than the one that is designed to replace it? 

Recommendation 3

The committee recommends that the proposed legislation proceed, in conjunction with examination by the government of the matters referred to in Recommendations 1 and 2. The committee further recommends that the legislation lie on the table, if necessary, to enable completion of that examination.

International Obligations

2.64 It is argued that the privative clause constitutes a breach of Australia’s international law obligations. These arise under a number of international legal instruments including:

· International Covenant on Civil and Political Rights (ICCPR), Article 14.1

· Convention Relating to the Status of Refugees 1951, Article 16

· Convention Relating to the Status of Stateless Persons, 1954 Article 16

· Convention on the Rights of the Child, 1989, Article 22

· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Article 3.1

2.65 Indicative of these international obligations is Article 14.1 of the International Covenant on Civil and Political Rights (ICCPR):

All persons shall be equal before the courts and tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law.

2.66 The Human Rights and Equal Opportunity Commission (HREOC) argues that international law imposes active obligations on Australia to respect the human rights of refugees and asylum seekers, and that proceedings in the RRT, in the absence of judicial review, would not satisfy these obligations.
 HREOC points to the fact that RRT proceedings are not “open”, “fair” or sufficiently “independent” for the purposes of international law. 
 Consequently, HREOC argues that:

The RRT does not satisfy ICCPR article 14 and therefore Australia’s commitments under international law require the retention of a right of appeal and judicial review.

2.67 The LCA support this argument, claiming that in many cases the rights of applicants in tribunals are severely restricted:

Applicants have a right to an oral hearing, but they have no right to legal or other representation. There is no right to call witnesses or to cross-examine witnesses.

2.68 This argument is supported by the Kingsford Legal Centre - 'If passed it will damage Australia’s international standing as a responsible international citizen,'
 and by the Commonwealth Ombudsman:

[T]he bill might be regarded as limiting [asylum seekers] meaningful access to courts and therefore inconsistent, at least with the spirit and intent, of the relevant international instruments.

2.69 In response to these arguments, the Department stated that:

The Government sought and obtained legal advice from experts in international law at the Attorney-General's Department that the Judicial Review Bill is consistent with Australia's international obligations.

2.70 The Department also draws attention to the evidence before the first inquiry of Dr Rosalie Balkin of the Office of International Law, which was quoted in the committee’s first report: "the privative clause did not breach Australia's international obligations and contentions that it did so cannot be sustained".
 
2.71 Nonetheless, the committee believes that assertion as to current opinions is not the most effective way of convincing a committee, and re-iterates the point made above at Paragraphs 2.18-2.19. 

2.72 While accepting that the privative clause arguably does not offend the letter of Australia’s international law obligations, the committee is concerned that Australia abides by both the letter and the spirit of the law. It is important that Australia does not take a minimalist or legalistic approach to our obligations -

2.73 The committee also notes the comments of both the Commonwealth Ombudsman and the International Commission of Jurists, predicting that the privative clause may result in:

more applications made under the first protocol procedure to the Human Rights Committee. There have already been several and, if people’s domestic remedies are denied in the judicial system, that will just add a basis on which more applications can be made to the international for a – ultimately, I think, to Australia’s detriment.

Development of jurisprudence and supervision by the courts

2.74 Other evidence submitted that it is of great importance that the whole field of migration law continues to be subject to the review and guidance of the courts, particularly in view of the complexity of migration law; its rapid rate of change, and the importance of migration decisions to the lives of applicants. It is also argued that the bill would hinder the development of the law in migration and refugee matters, since decisions by administrative tribunals do not have binding value as precedents. The ARC argues:

 [W]ithout the opportunity for authoritative judicial decisions in clarifying and determining the law in instances in which confusion has arisen at Tribunal stage, this “normative effect of decision making” will be curtailed.

2.75 The Refugee and Immigration Legal Centre states:

A glance at any text of Administrative Law will indicate the number of significant cases that have come from decisions within the Migration Portfolio. … Migration Law has continued to keep in step with other developments in administrative law through the supervisory jurisdiction of the Federal Court. … Effectively this means that migration decisions will be free from the supervisions of the judicial arm of government.

2.76 The LCA points out that judicial review fosters consistency of decisions; ensures correct interpretation of decisions, and the true independence of tribunals. In so doing, it insures against the development of a narrow (rejection) mindset.

2.77 The RCOA also make this point, giving the example of the Chan case and the determination by the court in that case of the meaning of a “real chance” of a person experiencing persecution:

It is not only the applicants but also the Minister who have sought guidance from the courts and decisions of both the Federal and High Court have guided decision makers and have assisted in the determination process. To block such access would atrophy the development of administrative law.

2.78 RILC similarly argue that judicial review is necessary to enable the evolution of concepts of natural justice, while National Legal Aid stress the importance of judicial review in achieving  consistency of decision making processes.

2.79 In this context, the committee also notes the comments of the Australian Law Reform Commission:

On the other hand, there is abundant evidence that the merits review process at the moment is not so efficient and effective that one should be prepared to simply say, by comparison with all the other areas of merits review and primary decision making at the federal level, that this one should be subject to only the lightest of touches of judicial review. It seems to be a misguided belief that judicial review is some alternative to merits review, particularly when the form of merits review is as fined down and as sparse as the RRT process is, covering what are in many cases some of the most difficult fact finding, judgmental and legal conundrums that any decision maker at the federal level is faced with.

In terms of the cost-benefit balance, our feeling is that removing effective judicial review is not only in the medium to long term not going to reduce costs of federal administration, it is also more likely to increase costs because the merits review process can be seen to be quite clearly not doing an effective job now.

2.80 The difficulty of the task faced by members of the RRT is also stressed by members of the Australia Law Reform Commission:

The decision maker is the advocate, the investigator, the examiner and cross-examiner at a hearing and also the person who writes up a decision. So it is a multiplicity of skills we are demanding of them.

It is hard for people to have even some of those skills, much less all of them. … I am not surprised that they are finding it difficult and I am not surprised that people are coming out of it with a sense of grievance. That is not necessarily a criticism of the tribunal; it is a recognition that we are demanding a lot of them in that process. In order for it to work well, we have to be very honest in analysing what they are doing and very concerned to get them involved in getting a better process for decision making than they currently have.

2.81 The committee considers that in the light of this evidence, it is important to retain a system of judicial review over tribunal decision making. The government’s redrafting of the proposed legislation clarifies many of these concerns.

Impact on the role and functions of the High Court

2.82 An objection raised by many witnesses to the privative clause is that it would result in an increase in the number of cases going to the High Court. In the first instance, it is suggested the bill itself is likely to cause litigation rather than limit it:

The privative clause is itself likely to be the subject of litigation, as parties seek to test its operation. … it appears that any privative clause, no matter how drafted, will be subject to a degree of uncertainty until it has been examined by the courts. As leading commentators on judicial review have noted:

An act can state expressly that judicial review lies only on the grounds it stipulates. Acts of this model spawn much litigation in an attempt to recast forbidden grounds into those which have not been banished.

I have a deep concern about the direction in which this legislation would take our legal system if it were passed. … the more you take away the jurisdiction in migration matters, particularly refugee matters, from the High Court, the more you increase altogether unduly the burden of the work of the high court, which is already a great burden indeed.                                                                                                                                                                                                                                                                                            

2.83 Witnesses raise the further point that once the meaning of the bill is settled, the perceived inability of applicants to appeal to the Federal Court will result in a substantial increase in applications to the High Court, relying on the High Court’s constitutionally guaranteed original jurisdiction.

2.84 On this issue, the committee notes that the substance of these concerns has been addressed by the redrafted provisions attached at Appendix 3, which gives effect to the intention that there should be equal access to both the Federal and High Courts (the meaning of S. 476 is discussed in more detail in Chapter 4). The committee therefore concludes that this issue has been adequately resolved.

Conclusions 

2.85 In the course of gathering evidence, the committee has seen that the proposed  privative clause is controversial. The committee does believe that the privative clause should not be used to smother the warning signs of legitimate problems within the migration and refugee determination system.

Recommendation 4

The committee supports the use of the privative clause, in its redrafted form, as a means of limiting judicial review.

� 	“In all matters in which a writ of Mandamus or prohibition or an injunction is sought against an officer of the Commonwealth the High Court shall have original jurisdiction” (s.75(v) - s.75(iii) may also be relevant).


�	“Commonwealth officer” includes Ministers and tribunals.


� 	Submission No. 23, DIMA, Attachment A Part 2, p. 2


� 	Second Reading Speech


� 	Transcript of evidence, First Inquiry, Department of Immigration and Multicultural Affairs, p. 171


� 	Transcript of evidence, DIMA, p. 14


� 	Transcript of evidence, ICJ, p. 59


� 	Submission No. 22, Commonwealth Ombudsman, p. 12


� 	Transcript of evidence, LCA, p. 21


� 	Transcript of evidence, Law Council of Australia, p. 50


� 	Submission No. 22, Commonwealth Ombudsman, p. 13


� 	Transcript of evidence, 4 March, DIMA, p. 73


� 	Submission No. 4, Administrative Review Council, p. 5


� 	Scrutiny of Bills Committee report quoted in Submission No. 8, National Council of Churches in Australia, p. 3


� 	Robin Creyke, Restricting Judicial Review, AIAL Forum, No. 15, p. 30


� 	Submission No. 5, Law Council of Australia, p. 17. Note also the comment of the Australian Council of Social Services: “It sanctions unlawful decision-making and runs counter to notions of fairness, due process and to the rule of law.” Submission No. 15, ACOS, p. 1


� 	Submission to the First Inquiry No. 11E, Mr Michael Chaaya, p. 314 


� 	Submission to the First Inquiry No. 11E, Mr Michael Chaaya, p. 324


� 	Submission No. 7, Refugee Council of Australia, p. 3; Submission No. 12, Ethnic Communities Council of NSW, p. 9


� 	The Hon. Philip Ruddock, MP, Narrowing of judicial review in the migration context, Presentation to the AIAL Forum, December 1997, p. 19. See also the discussion in Submission No. 5, Law Council of Australia, p. 6


� 	Submission No. 5, Law Council of Australia, p. 6


� 	Aronsen and Dyer, Judicial Review of Administrative Action, p. 969


� 	Submission No. 5, Law Council of Australia, p. 4


� 	Transcript of evidence, ALRC, p. 79


� 	Submission No. 22, Commonwealth Ombudsman, p. 12


� 	Transcript of evidence, Department of Immigration and Multicultural Affairs, p. 19. Elsewhere, the Department stated: “the privative clause in the Bill closely reflects the kind of privative clause that the High Court has regarded as constitutionally valid in such cases as Hickman’s and Richard Walters [Deputy Commissioner of Taxation v Richard Walter Pty Ltd. (1995) 183 CLR 168].” Submission No. 23, Department of Immigration and Multicultural Affairs, p. 2


� 	Submission No. 1, Refugee and Immigration Legal Centre, p. 6


� 	Submission No. 1, Refugee and Immigration Legal Centre, p. 6


� 	Submission No. 7, Refugee Council of Australia, p. 3


� 	Submission No. 11A, Kingsford Legal Centre, p. 3


� 	Submission No. , ACOSS, p. 1


� 	Minister Phillip Ruddock, Narrowing of Judicial Review in the Migration Context, Presentation to the AIAL Forum, December 1997, p. 19


� 	Second Reading Speech, p. 4


� 	Deputy Commissioner of Taxation v Richard Walter Pty Ltd (1995) 127 ALR 21


� 	Darling Casino v NSW Casino Control Authority (1997) 143 ALR 55


� 	Submission No. 23, DIMA, Attachment A Part 2, p. 4


� 	Explanatory Memorandum, p.5


� 	Submission No. 7, Refugee Council of Australia, p. 7. In other evidence, Mr Rowan Downing QC stated that these decisions “are to be regarded as perhaps the most important administrative decisions which are made by any tribunal in Australia.” Transcript of evidence, Law Council of Australia, p. 20. See also the  Australian Council of Social Services (ACOSS), which stated that 'There are few, if any, decisions of greater consequence in a person’s life than whether or not they are given refugee status,  Submission No. 15, Australian Council of Social Services, p. 1


� 	Submission No. 10, Immigration Advice and Rights Centre, p. 5


� 	Submission No. 11A, Kingsford Legal Centre, p. 5


� 	Submission No. 4, Administrative Review Council, p. 7 - 8


� 	Submission No. 13, National Legal Aid. See for example p. 23


� 	Submission No. 1, Refugee and Immigration Legal Centre, p. 2. See also Submission No. 15, ACOSS, p. 2


� 	Submission No. 1, Refugee and Immigration Legal Centre, p. 2


� 	Submission No. 22, Commonwealth Ombudsman, p. 14


� 	For a discussion of recent legislative developments in migration and refugee determination see Chapter 1.


� 	Submission No. 10, Immigration Advice and Rights Centre, p. 5


� 	Submission No. 15, ACOSS, p. 2


� 	Submission No. 23, Department of Immigration and Multicultural Affairs, p. 7


� 	Submission No. 1, Refugee and Immigration Legal Centre, p. 4


� 	Submission No. 1, Refugee and Immigration Legal Centre, p. 3


� 	Submission No. 1, Refugee and Immigration Legal Centre, p. 3. National Legal Aid details a number of examples of how this restriction would operate to limit the remedies sought: Submission No. 13, National Legal Aid, p. 10 - 13


� 	Transcript of evidence, Mr Tom Hughes, p. 59


� 	in particular, see Submission No. 2, Human Rights and Equal Opportunity Commission; Submission No. 3, Amnesty International; Submission No. 8, National Council of Churches in Australia; Submission No. 7, Refugee Council of Australia; and Submission No. 5, Law Council of Australia


� 	Submission No. 2, Human Rights and Equal Opportunity Commission, p. 4 - 5


� 	see also on this point, Submission No. 5, Law Council of Australia, p. 13; and Submission No. 11A, Kingsford Legal Centre, p. 4


� 	Submission No. 2, Human Rights and Equal Opportunity Commission, p. 5


� 	Submission No. 5, Law Council of Australia, p. 12


� 	Submission No. 11A, Kingsford Legal Centre, p. 4


� 	Submission No. 22, Commonwealth Ombudsman, p. 14


� 	Submission No. 23, DIMA, Attachment A Part 2, p. 5


� 	Submission No. 23, DIMA, Attachment A Part 2, p. 5. See generally the evidence of Dr Balkin: Transcript of evidence, First Inquiry, pp. 280 – 282.


� 	Transcript of evidence, International Commission of Jurists, p. 48


� 	Submission No. 4, Administrative Review Council, p. 5


� 	Submission No. 1, Refugee and Immigration Legal Centre, p. 4. See also Submission No. , ACOSS, p. 1


� 	Submission No. 5, Law Council of Australia, p. 11 – 13. Note however, in relation to rejection rates, the comments of Dr Nygh and the differing rates for different countries, eg China and Somalia: Transcript of evidence, Dr Peter Nygh, p. 53


� 	Submission No. 7, Refugee Council of Australia, p. 4


� 	Transcript of evidence, ALRC, p. 82


� 	Submission No. 4, Administrative Review Council, p. 6, quoting Aronsen and Dyer, Judicial Review of Administrative Action.





