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introduction

Background to the inquiry

The introduction into the Senate of the Migration Legislation Amendment (Judicial Review) Bill 1998 follows the almost identical Migration Legislation Amendment Bill (No. 5) 1997, introduced into the Senate on 3 September 1997. The Senate Legal and Constitutional Affairs Legislation Committee reported on this latter bill on 30 October 1997, including a dissenting report by Senators Bolkus, McKiernan, and Murray and further dissenting comments by Senator Cooney.

The current reference to the committee gives as the reasons for referral of the new bill:

· a changed situation since the last report – including new court decisions.

· providing the community with a greater opportunity to assess the implications of the bill and participate in the inquiry.

· [ a need to] assess the issues in greater depth.

The reference comes amidst some continued controversy over the role of the judiciary in interpreting the law.

At the same time, the government has been criticised by the United Nations Human Rights Committee, which found that Australia’s detention of “Applicant A”, an applicant for refugee status, contravened the International Covenant on Civil and Political Rights (ICCPR) and that the system of judicial review of his detention was inadequate.

Relationship between the current inquiry and the 1997 inquiry

Given the wealth of evidence provided by both community and government during the course of the first inquiry, the objective of the committee has been to explore key issues in greater detail. 

Such issues include:

· whether there is a need to legislate to limit appeals on migration matters;

· the reasons behind the government’s adoption of the privative clause in preference to other alternatives;

· the constitutionality and scope of the privative clause;

· the scope and appropriateness of secondary aspects of the bill, such as the Minister’s discretionary power; and

· the effect of developments on the law that have occurred since the last report.

The Bill

The bill gives legislative effect to the Government’s pre-election policy commitment to restrict access to judicial review in migration matters in all but exceptional circumstances.
 The key mechanism in this scheme is the privative clause provision at new section 474, set out below:

474  Decisions under Act are final


(1)
A privative clause decision:


(a)
is final and conclusive; and


(b)
must not be challenged, appealed against, reviewed, quashed or called in question in any court; and


(c)
is not subject to prohibition, mandamus, injunction, declaration or certiorari in any court on any account.


(2)
In this section:

privative clause decision means a decision of an administrative character made, proposed to be made, or required to be made, as the case may be, under this Act or under a regulation or other instrument made under this Act (whether in the exercise of a discretion or not), other than a decision referred to in subsection (4) or (5).


(3)
A reference in this section to a decision includes a reference to the following:


(a)
granting, making, suspending, cancelling, revoking or refusing to make an order or determination; 


(b)
granting, giving, suspending, cancelling, revoking or refusing to give a certificate, direction, approval, consent or permission (including a visa);


(c)
granting, issuing, suspending, cancelling, revoking or refusing to issue an authority or other instrument;


(d)
imposing, or refusing to remove, a condition or restriction;


(e)
making or revoking, or refusing to make or revoke, a declaration, demand or requirement;


(f)
retaining, or refusing to deliver up, an article;


(g)
doing or refusing to do any other act or thing;


(h)
conduct preparatory to the making of a decision, including the taking of evidence or the holding of an inquiry or investigation;


(i)
a decision on review of a decision, irrespective of whether the decision on review is taken under this Act or a regulation or other instrument under this Act, or under another Act; 


(j)
a failure or refusal to make a decision.

As the Minister’s Second Reading Speech explains:

The bill introduces a new judicial review scheme to cover decisions under the Migration Act relating to the ability of non-citizens to enter and remain in Australia. … The privative clause, and the related provisions, will replace the existing judicial review scheme at Part 8 of the Migration Act. Unlike the existing scheme, the new judicial review scheme will also apply to the High Court and not just the Federal Court.

In addition, the bill:

· seeks to prevent the High Court from remitting matters back to the Federal Court [s. 476(4)]

· Imposes strict time limits for applications for judicial review [s.477]

· Enables decisions by the Department to have continuing legal effect, notwithstanding an application for judicial review [s. 481]

· Strengthens the unreviewability of the Minister’s public interest powers [s. 476(2)]

The effect of the bill

During public hearings held by the committee, and particularly during the roundtable discussion in Sydney on 29 January, it became clear that there were significant differences in the perceived effect of the bill. DIMA maintained that there was no intention to prevent access to the Federal Court – merely a restriction of the grounds of appeal to both the High Court and the Federal Court on immigration matters. Other witnesses argued that the bill would effectively exclude all privative clause decisions from Federal Court jurisdiction. Debate centred on the effect of the wording of new clause 476.

Following this debate, the Chair of the Committee wrote to the head of the department suggesting that the legislation be redrafted to express its intent more clearly.  Reliance on the Explanatory Memorandum as a means of clarifying complex legislation is an undesirable option.  The department agreed to redraft clause 476.  This correspondence was incorporated into the transcript of evidence of 4 March 1999, and is reproduced at Appendix 3.

At the time of writing the report the Committee had not seen the redrafted legislation.  However, its comments on this clause are made on the basis that its intent is more clearly expressed, that is, that the Federal Court is able to review merits review decisions made by other bodies (see Paragraph 2.89).

Redrafting of the bill

During the course of the inquiry, it became apparent that there was considerable confusion over the interpretation of some aspects of the bill, and in particular, the meaning of proposed section 476.
 As a result, the Department of Immigration and Multicultural Affairs (DIMA) undertook a redraft of some aspects of the legislation (the revisions to the bill are at Appendix 3). It should be noted therefore, that the evidence received by the inquiry relates to the earlier, unamended provisions of the bill.

Submissions and Hearings

The committee wrote to a number of organisations and individuals inviting submissions on the bill, and received in response a total of twenty five submissions, listed at Appendix 1.

The committee held public hearings in Melbourne on 28 January 1999, Sydney on 29 January and Canberra on 4 March 1999. Witnesses to the committee are listed at Appendix 2.

Evidence

The Committee thanks all individuals and organisations making a submission or providing oral evidence. The committee wishes to note specifically that it is concerned at the number of occasions on which, in evidence it provided on important issues, the department responds that it has received advice on certain topics, without presenting the committee with any of that advice.

In many instances, this is considered an inadequate response. The committee has noted in other circumstances the trend towards using 'commercial in confidence' or 'legal professional privilege' as a means of limiting discussion or avoiding the provision of information. In situations such as an inquiry into legislation which the department itself considers crucial, it should be possible to provide a committee with some idea of the questions asked and advice received. The Committee has made specific comments on this issue at Paragraphs 2.18-2.19, and 2.74.

� 	Submission No. 5, Law Council of Australia, p. 3


� 	Hansard, House of Representatives, 25 June 1997, p. 6281


� 	This matter is dealt with in more detail in Chapter 4.





