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Chapter 1

The need to restrict appeals

Introduction

1.1 Implicit in the proposal to impose the privative clause proposed in the Judicial Review bill is the assumption that there is currently a problem in the amount of litigation occurring in relation to migration and refugee applications, which is costing too much, and taking up too much time. The privative clause is therefore advanced as the most appropriate solution to the problem. However, before commencing a detailed examination of the privative clause itself, the committee considers that the problem of migration litigation merits some detailed consideration.

1.2 This chapter therefore addresses the arguments put forward by the government justifying the need for restricting appeals from migration decisions and also considers the evidence submitted against the government’s claims.

The need to restrict appeals

1.3 The basis for the need to restrict judicial review is contained in the Minister’s Second Reading speech. Key assumptions are that there is too much litigation, which is costing too much, and that many of the litigants are abusing the system to delay their removal from Australia. In advancing the proposition for the legislation, the Minister contends that there has been a substantial increase in the levels of litigation, resulting in markedly increased legal costs and that litigants are abusing the system to delay their removal from Australia.

1.4 The Minister, in the Second Reading Speech argues:

Recourse to the Federal Court and the High Court is trending upwards, with nearly 400 applications in 1994-95; nearly 600 in 1995-96; nearly 740 in 1996-7; nearly 800 in 1997-98; and in 1998-99 as at the 25 November, 435 applications. In addition, the Federal Court has re-interpreted the existing scheme’s modest  restrictions on judicial review to bring back the grounds of review that the Parliament specifically excluded in passing the Migration Reform Act in 1992. The government has been forced to appeal one particular case to the High Court to get the Court’s ruling on the Federal Court’s interpretation.

Based on current litigation trends it is anticipated that applications made to the courts could be more than 1000  for 1998-99. That is unacceptable given the extensive merits review rights in the migration legislation and the cost of that amount of litigation which is ultimately borne by the Australian taxpayer.

This trend is despite full and open access by applicants to heavily subsidised independent merits review by the Immigration Review Tribunal and the Refugee Review Tribunal.

From experience we know that a substantial proportion of these cases will be withdrawn by the applicants prior to hearing. The percentage of applicants who withdraw fluctuates between 33% to 50%. Of the cases that go on to substantive court hearings the merits based decision is currently upheld in 86% of cases.

The Government is concerned about the financial burden that such levels of litigation place on the public purse. In the 1997-98 financial year all litigation cost my Department nearly nine and a half million dollars – and this figure does not include the running costs of the courts.

1.5 The Minister attributes much of this litigation to improper efforts to prolong proceedings as long as possible so as to extend the applicant’s stay in Australia:

It is hard not to conclude that there is a substantial number who are using the legal process primarily in order to extend their stay in Australia, especially given that one third to one half of all applicants withdraw from legal proceedings before hearing.

1.6 Mr Rohan Downing QC, experienced in migration litigation in the Federal Court, elaborated on this point:

… I suspect that a lot of people use the appeals system to delay the date of their removal. They do so in the hope that they will not be held in detention over that period and they will be able to continue to work. A week's work here is worth a year's work somewhere else possibly and, invariably, they may not pay tax. There are all sorts of reasons why it is good to have a week's work in Australia. So it is worth their while delaying the date of removal and they do so on the basis of appeals.

I am involved in a matter at the moment where Justice Sundberg handed down a decision. He listened very patiently to an applicant person. The applicant person had not a scintilla of hope in the case. He then went to the full court which listened to him for two hours very politely and handed down an extempore judgment. Before he left the court, he turned to the court and said, `How I get to the High Court?' That was now 18 months ago. So since he started his appeal process he has had just on, I think, 28 months within the court system. The special leave application comes up on 12 February this year and I do not anticipate he will get special leave, so he has had 28 months of additional earnings here and that is worth a lot.

1.7 The Department has provided evidence that the reforms are expected to deliver significant savings of up to 50% in the Department’s legal costs, once the backlog and initial court challenges are dealt with.

Previous government attempts to limit judicial review

1.8 The committee notes that the current bill is not the first legislative attempt to limit the amount of judicial review. Mr Gerry Hand, a previous Minister of Immigration, Local Government and Ethnic Affairs, made a submission to the committee in which he details from a personal perspective, the legislative program of the then Labour government:

Throughout my time as Minister … I was concerned with the amount of public resources consumed in judicial review processes which ultimately did not alter the situation that the person was not entitled to remain in Australia. These resources not only included the costs to the Department. They also included the use of [scarce] legal aid funds on persons with no link to Australia when Australian citizens and permanent residents were being denied legal aid for legitimate grievances.

The pre-1989 situation

1.9 The pre-December 1989 Act provided for very broad general discretions in the Department’s power to grant and refuse visas and entry permits. Widespread criticism resulted in a system of entitlements to visas and entry permits where an applicant met the criteria spelt out in regulations made under the Act, associated with the creation of a statutory merits review procedure by the MRT and the IRT.

1.10 As Minister Ruddock explained:

It was envisaged that by removing the broad discretion of decision-makers, and replacing it with codified criteria of migrant visas, in conjunction with statutory merits review of certain decisions, recourse to judicial review would be less attractive.

This did not prove to be the case. In the early 1980’s the Federal Court received only about 30 applications for review of migration decisions each year. By the end of that decade this had increased to about 100 applications each year, and by 1992 it was almost 200 per year.

Migration Reform Act (1992)

1.11 This act sought to further reduce the need for applicants to seek judicial review by developing increased merits review, a more certain procedural framework and reduced grounds of judicial review. This was done by, among other things, the creation of the Refugee Review Tribunal (RRT) and the replacement of the judicial review scheme under the Administrative Decisions (Judicial Review) Act 1977, with a scheme peculiar to the Migration Act, and which removed certain grounds of review such as the grounds of natural justice and unreasonableness. This was described in more detail by the Commonwealth Ombudsman:

At present judicial review of migration decisions by the Federal Court is limited by Part 8 of the Migration Act to, in effect:

- Decisions of the Migration Review Tribunal, the Refugee Review Tribunal and some other decisions related to visas; and

- A narrower range of grounds (not including a breach of the rules of natural justice, unreasonableness, irrelevant considerations, failure to take into account a relevant consideration, bad faith, or any ground not permitted). The “no evidence” rule is restricted beyond its usual content and the “error of law” and “improper exercise of power” grounds may be restricted.

1.12 It is this system that is currently in place and, according to Minister Ruddock’s figures, is also proving inadequate, as discussed above.

Recent reforms

1.13 The bill is one element of a range of measures put forward by the government to “ensure the integrity of, and restore the Australian public’s confidence in, the migration programme.”
 This reform program includes the following Migration Legislation Amendment Bills:

No .1

· Passed in December 1998, this act amended the Migration Act 1958 to merge the Migration Internal Review Office (MIRO) and the Immigration Review Tribunal (IRT) into the Migration Review Tribunal (MRT), thereby creating a single tier of merit review. In addition, it granted greater power to the Principal Members of the IRT and RRT to ensure efficient processing of cases brought to these Tribunals.

No. 2

· This bill seeks to amend the Migration Act 1958 to, inter alia, ensure that certain provisions of the Human Rights and Equal Opportunity Commission Act 1986 and the Ombudsman Act 1976 do not apply to the immigration detainees who are unlawful non-citizens unless they have initiated a complaint in writing to HREOC or the Ombudsman.

Strengthening of provisions relating to character and conduct (1998)

· Passed in November 1998, amends the Migration Act 1958 to increase control over the entry into, and presence in, Australia of certain non-citizens who are unable to pass the “character test”, and to strengthen the procedures used in dealing with such people.

1.14 The overall effect of the last two bills is to limit the options available to a number of potential applicants for refugee or other status.  In this context, the Minister argues that access to judicial review must be limited because these are frivolous in many instances, and expensive.  The high withdrawal rates are seen as evidence of the vexatious nature of many appeals which are made principally to extend the length of stay in Australia by drawing out the determination process. It is argued that further legislation is necessary because the range of earlier measures have proven ineffective in reducing the amount of litigation.

The case against limiting access to judicial review

1.15 Many submissions, however, argue against the need to legislate to limit judicial review of migration decisions, and question the assumptions contained in the Minister’s Second Reading Speech. 

1.16 Seven major issues were raised by the submissions:

· the high appeal rate is not a generalised phenomenon, and applies quite specifically to refugee decisions;

· the statistics reflect problems with the decision making process;

· in its broader context the appeal rate is not too high;

· there is a direct relationship between appeal rates and the availability of legal aid or other legal assistance;

· the high appeal rates reflect the constant change in migration legislation;

· there is too much emphasis on ‘judicial frolics’; and

· the withdrawal rate is not indicative of abuse of process.

1.17 Several arguments against the need to limit access to judicial review are explored in more detail below.

Argument 1: The appeal rate is not a generalised phenomenon

1.18 Both the Law Council of Australia (LCA) and the Immigration Advice and Rights Centre (IARC) point out that the overwhelming majority of migration appeals to the courts originate from refugee claimants and persons in refugee-like situations:

Of active DIMA litigation cases as at 8 January 1999, 66% are appeals from the RRT. Appeals from the Immigration Review Tribunal account for only 19% and if one excludes the cases involving the 816 visa class (a finite class of visa), this figure drops to only 9%. … Such statistics indicate we are not dealing with a generalised “problem” of judicial appeals in migration matters across the board. If a problem exists it is very much confined to the area of refugee applications.

1.19 ACOSS further notes:

The Bill would make judicial review virtually unobtainable also in respect of decisions of the IRT, as it is now, and the new MRT. Given that in 1997-98 there was an appeal rate of only 4.2% from IRT decisions, ACOSS cannot see the need for any restriction … .

1.20 That and similar submissions argue that since the problem is confined almost solely to refugee matters it is unnecessary and inappropriate to apply the proposed legislation to all migration matters.

Argument 2: The statistics reflect problems with the decision making process

1.21 A point made by a number of submissions is that the number of appeals reflects problems with the decision making process by the tribunals, rather than merely an abuse of process. They submit that this is evidenced in two ways. First, many people are leaving the departmental and tribunal processes aggrieved with the system. Second, the number of successful appeals is itself evidence of legitimate grievances, substantiated by the courts.

1.22 According to Dr Mary Crock:

My main concern with this legislation is that our focus is really in the wrong area. We are, in a sense, almost shooting the messenger; trying to always restrict the Federal Court and what they are doing, instead of standing back, looking at the whole process and asking ourselves, `Why is this occurring?'

1.23 The Law Council of Australia in their submission argued:

The notion that the rise in applications for the judicial review of migration decisions is reflective of abusive litigants is not borne out on a closer examination of the statistics. …

[T]he appeal rate of applications from the RRT and the combined number of cases set aside by the courts and remitted by consent indicate that there are some real problems with the quality of some of the work emanating from the tribunal.

1.24 Recent figures provided in the Law Council of Australia submission indicate that 18.87% of cases in the Federal Court resulted in the decision of the RRT being set aside by judgement (4.23%) or by consent (14.65%).

It is the Law Council’s view that the available statistics suggest that the tribunals are “getting it wrong” in a substantial proportion of cases and that there is a high level of dissatisfaction with the way refugee appeals are being processed by the RRT.

1.25 The Law Council also argue that the percentage of primary approvals has halved in the space of two years, falling from 15.5% to 7.4% in the last financial year:

The impression given by these figures is that there has been an institutional toughening in attitudes to refugee claimants.

1.26 The IARC concludes that:

The high percentage of appeals from the RRT, together with the high success rate on appeal from the RRT, are both matters which warrant thorough and systematic research and analysis by the Government, rather than what appears as a knee-jerk reaction to a problem which is perceived to be out of control.

1.27 These set-aside rates are paralleled in the Immigration Review Tribunal. According to ACOSS, in 1997/98 appeals from the IRT, the decision of the IRT was set aside in 40.15% of cases. In 27.27% of cases, this was by the consent of the parties.

1.28 Several additional factors should also be taken into account in considering the rate of successful appeals. The first is that, as the Australian Law Reform Commission points out, the success rate is in spite of the heavily restricted grounds of appeal available under Part 8:

[T]here are, taking full account of the constrained grounds for judicial review of Migration Act decisions, a surprising proportion of tribunal decisions overturned – either by judgement of the Court or with the consent of the Minister. Such cases indicate an error rate for decisions under the constrained judicial review grounds. If the ADJR Act grounds for review had been maintained, this error rate would be much higher.

1.29 Evidence provided to the committee also suggests that the numbers of appeals, and the success rate must be taken in the context of the fact that the government lawyers will screen out many of the weaker cases. It was submitted that the relatively low success rate of applicants can be deceiving, because cases go through the filter of both Departmental litigators and counsel from the Attorney General’s Department who take  out the cases they are likely to lose:

When an appeal is lodged against a tribunal decision, as a matter of mechanics, as I understand that, they go to the in‑house lawyers within the department. Then, if those in‑house lawyers regard the decision as presenting a problem, they will concede the point and it goes back to the tribunal. If they do not, it is then referred to the Australian Government Solicitor's office. The solicitors there who handle migration matters are very experienced within the field. They get the entirety of the file and read the file. They take a total overview, as I understand it. If they then believe there is a problem with the decision, they will then recommend that the matter be remitted back. It does not get to court. It then goes to counsel as a final filter before going to court. If counsel believes there is a problem, counsel will advise AGS that there is a significant problem within the tribunal's decision and it is remitted back and does not get to court. So those that actually get to court are really the best ones for the respondent, if I can put it that way. The losers for the respondent, the minister, have all gone back already.

1.30 This point is discussed in more detail below in relation to withdrawal rates.

Problems in the tribunals

1.31 Evidence to the committee detailed a number of specific problems with tribunal decision making that explains the high levels of dissatisfaction among applicants.

1.32 National Legal Aid submitted that:

The high number of applications to the Federal Court are partly a result of dissatisfaction with the way asylum seekers applications are being processed by the Department of Immigration and the RRT. If the system were perceived to be fair, the need to seek review either at the RRT [or] the Federal Court would be greatly reduced.

1.33 National Legal Aid went on to provide a detailed analysis of current determination processes including case studies.

1.34 The Law Council of Australia pointed to the negative perceptions of applicants before the RRT, and in particular:

· in-camera hearings; 

· single-member RRT panels;

· limited procedural opportunities, and 

· the number of asylum seekers whose claims are rejected without interview by the Department:

The fact that over 10% of applications to the RRT chose to seek judicial review provides stark evidence that many people leave the tribunal dissatisfied with the experience.

National Legal Aid further comments that:

… applicants receiving such a rejection from DIMA feel that their claims have not been dealt with fairly. On appeal to the RRT they are interviewed. This is most often their first chance they have to discuss their claims. In effect they may feel that this is the first chance of having their case assessed.

1.35 This dissatisfaction is elaborated upon by Mr Downing QC: 

One finds quite often that the tribunal is criticised very soundly by judges for making errors in respect of credit and for making a number of errors in the reasoning process. If one looks at a significant number of tribunal decisions, one cannot help being left with an impression of perhaps an unfairness within the system.
 

1.36 In an article published on the subject, Dr Kneebone argues that there are several problems with the way the RRT approaches cases, including:

· a strong adversarial approach, 

· difficulties with achieving a true de novo merits review, and

· a misapplied standard of proof.

1.37  Dr Kneebone points to the fact that the acceptance rate in the RRT is falling; that reasons are getting shorter, and that there is a tendency to accept country evidence
 in preference to that of the applicant.
In further evidence to the committee, Dr Kneebone added:

People are so dissatisfied with the beginning of the system, they are pinning all their hopes on the judicial review system.

1.38 These comments are echoed by lawyers from the Law Institute of Victoria:

We work in this system every day, we appear down at the Refugees Review Tribunal every day and we have direct, practical experience of the injustices that occur in that tribunal, and they have been going on for many years.

At the moment this system engenders confidence in no-one, certainly not the working practitioners.

1.39 The Australian Law Reform Commission also made a similar point:

Solicitors have told me for years, and they are certainly still telling us in the light of this consultation, that they would get 30 or 40 cases a week or a fortnight where people are coming out of that tribunal with a pronounced sense of grievance about what they feel were the findings about their truthfulness.

1.40 The committee also notes evidence from the Commonwealth Ombudsman that the number of complaints made against the department has been rising steadily:

In 1997-98, the Ombudsman received 878 complaints about the actions of the Department of Immigration and Multicultural Affairs (DIMA). That was an increase of 19% on 1996/97 (736) which was itself an increase of 15% on 1995/96. The increase in 1997/98 occurred against the backdrop of a decrease of 9% in complaints generally. DIMA is the fourth most complained about agency … .

1.41 In considering these figures, the committee notes that the number of complaints must be taken in the context of the significant changes to migration law that have occurred since 1996.

1.42 Many of these criticisms were not accepted by the Department, which draws attention to independent reviews of Australia’s refugee determination system:

A parliament committee of another form has reviewed the system several times, that is, the Joint Standing Committee on Migration. UNHCR has reviewed the system. So the watchdog of the refugee determination process system for the world has reviewed what we do and how we do it, and has expressed satisfaction.

1.43 The Minister in the second reading speech notes that ‘of the cases that go on to substantive court hearings the merits based decision is currently upheld in 86 percent of cases.’ 
 Similarly, Dr Peter Nygh, Principal Member of the RRT stated:

[I]n terms of appeals from decisions of courts at first instance and other tribunals, it is difficult to see how a setting aside of 273 decisions out of 26 939 or just over 1% can be described as “getting it wrong in a substantial number of cases”.

1.44 In further response to the criticisms outlined above, Dr Nygh argues:

The number of appeals has steadily increased over the years, but this largely reflects the greater output by the Tribunal. As a percentage of total decisions, the figure has remained reasonably stable. Leaving out the first two years of the existence of the Tribunals unrepresentative, it has fluctuated between 7.30% in 97/98 and 10.62% so far in the current financial year. In 96/97 the percentage was 9.87%. … I cannot point to any definite reasons for the fluctuations, except that the decision of the Full Court of the Federal Court in Eshetu v MIEA (1997) 71 FCR 300 by widening the grounds for judicial review undoubtedly has encouraged the filing of appeals.

Suggested solutions

1.45 Witnesses argued that instead of legislating against the reviewability of RRT decisions, part of the solution should be to put more focus on the quality of RRT decisions:

One simple solution is to put more focus back on the Refugee Review Tribunal and on getting good quality people and good quality decisions and on giving them the same second tier review at the Administrative Review Tribunal stage as people in other jurisdictions should have.

Argument 3: In its broader context, the appeal rate is not too high 

1.46 Submissions have also questioned the assumption that the rate of migration litigation is too high.

1.47 The Ethnic Communities Council of NSW (ECC-NSW) and the IARC suggest that the rise in the numbers of applicants is proportionate to the rising numbers of applications being handled by the Department of Immigration and Multicultural Affairs (DIMA).

1.48 IARC argues:

In relative terms, judicial review applications from both the IRT and the RRT have in fact not increased -  as a percentage of the total number of decisions affirmed in each of those tribunals. While the bald figures of court applications have increased markedly, this is in proportion to the similar marked increase in the determinations made by the two tribunals. For instance, the total cases determined by the RRT almost doubled from 1,632 in 1993/94 to 2,958 in 1994/95. In 1997/98 the total number of determinations made by the RRT had reached 7,469. … the “flow through rate” (ie that percentage of primary decisions upheld by the tribunal which were then taken to the Federal court) for the IRT has averaged at 7% from 1990/91 to 1997/98. So the appeal rate for 1997/98 of 7.9 is only slightly above average.

1.49 The committee notes that the RRT in its submission made this point.

1.50 This point is reinforced by the comments of the Law Council of Australia (LCA):

It is notable that the rate of applications going from the IRT to the Federal Court differs little from that of other comparable tribunals. It makes little sense to single out this tribunal for special protective measures.

1.51 The committee concludes that the rising level of litigation may in fact be attributed to a complex range of factors including the increased numbers of applications generally and efforts by some litigants to extend their involvement in the judicial process and therefore their time in Australia.

Argument 4: There is a direct relationship between appeal rates and the availability of legal aid or other legal assistance

1.52 The National Council of Churches in Australia (NCCA) argues that the high number of appeals is at least in part due to the limited availability of legal advice to applicants, particularly refugee applicants:

Since July 1998, with changes to the provision of legal aid, asylum seekers in the community with limited resources and merits have been in the main unable to access application assistance. Whilst the IAAAS does provide some community application assistance, in 1997/98 this amounted to only 68 cases. None of this application assistance is for judicial review. … add to this that many applicants do not speak good English and do not possess an understanding of the Australian legal system.

1.53 This submission  suggests that at least in part, the number of withdrawals from the appeal process may be explained by the appellant not having access to good legal advice, and proceeding on the basis of hope rather than information.

1.54 The Refugee Council of Australia support this point:

The amount of fee application advice available to applicants has been substantially reduced over the years, first with the introduction of registration, then funding cutbacks to community advisers and most significantly, with the removal of Legal Aid access from July 1998. Many asylum seekers with strong claims and few skills to represent themselves unaided (eg someone with no English and who is unfamiliar with bureaucratic processes (eg a Somali woman) are not able to get access to competent advice. This has meant that cases are not necessarily examined as carefully as they should be at the administrative determination stages because the applicant is unprepared for the complexities of the determination process….

It is thus argued that, before resorting to such extreme measures as this Bill, examination needs to be given as to why people are motivated to go to the courts and whether there are measures that can be taken to remove the motivation rather than blocking access.

1.55 The Law Institute of Victoria cite the example of the Elmi case:

The point about that case is that there was no legal aid granted at the Refugee Review Tribunal. Firstly, it meant that the person did not get a fair opportunity to present his case because he did not know how to present his case. Secondly, it meant that there was no opportunity for him to go to the Federal Court because he did not have any advice to go into the Federal Court to dispute that decision.

1.56 Later oral evidence comments on the implications such a lack of legal aid has for court actions:

What is happening is that with people not having legal aid you will find, especially in the Federal Court in Sydney, and occasionally here in Melbourne, that there are a number of applicants who actually draw up their own applications. They are ignorant, basically, of the procedures of drawing up applications. They are ignorant of how to challenge a decision, but they do it because they do not have legal aid. If they had legal aid, for instance, you would go to a lawyer and a lawyer would say, ‘No. You have got no hope in the world.’

1.57 This is itself supported by the evidence of the Australian Law Reform Commission. A major review (as yet unpublished) conducted by the ALRC of Federal Court litigation reveals that the migration jurisdiction has a significantly higher level of unrepresented litigants:

Dr Cronin – Of the migration cases, about 70 per cent had representation and 30 per cent not. Again, in the Federal Court, they are the case load with the highest number of unrepresented litigants.

Mr Rose—You also need to get the unrepresented litigant into context. Our figures also show that about 20 per cent of all litigants in the Federal Court are unrepresented. 

Argument 5: The high appeal rates reflect the constant change in migration legislation

1.58 There is also considerable evidence to suggest to the committee that the extent of litigation in migration matters can be attributed, at least to some extent, to the constant change in migration law. During the first inquiry, the committee heard that:

At present there is a feeling that [migration] law is verging on chaos, particularly with ever changing attitudes and rules relating to asylum seekers. With the best will in the world, the Department will continue to be a frequent litigant in the Federal Court unless it slows the rate of change.

The difficulty of the present system is it changes so often. It is very difficult for people like me who are giving advice and difficult for people who have to implement them … I would like to see a bit more stability in the whole system so you can get abreast of what is going on.

1.59 The legal commentators Aronsen and Dyer in Judicial Review of Administrative Action state:

[T]he Act and the statutory instruments made thereunder have proven to be a moveable feast, being amended more than any other Act and instruments thereunder except the tax Acts.

1.60 Immigration law in Australia has changed many times over at least the last ten years, and the committee acknowledges that constant change in an already complex area of the law could contribute to increased litigation.

Argument 6: There is too much emphasis on ‘judicial frolics’

1.61 The committee also notes recent comments by the Minister for Immigration Minister, the Hon Philip Ruddock MP, accusing some members of the bench of judicial activism.
 In an address to the Australian Administrative Law Forum, he said:

[T]he Federal Court appears to be finding the means to incorporate common law grounds of review back into decisions of the Tribunals. This is despite the clear intentions of the Act.

1.62 In the Melbourne hearings, Mr Rowan Downing QC, explained how the courts have used the words ‘substantial justice’ to incorporate the rules of natural justice:

Part 8 provides by section 476(2)(a) that a breach of the rules of natural justice shall not be a ground of review. The Federal Court, at first instance and then on appeal in the case of Eshetu and the Minister for Immigration and Ethnic Affairs 1997, …provided an example of the court perhaps expressing some displeasure with the legislation and working a way around the problem concerning the denial of natural justice which may have been perceived. It did this by reference to section 420. Section 420 provides that:

The Tribunal, in carrying out its functions under this Act, is to pursue the objective of providing a mechanism of review that is fair, just, economical, informal and quick.

It goes on to state that the tribunal:


(b) must act according to substantial justice . . . 

What the courts did in Eshetu was to say that section 420 represented a procedure under the act. If substantial justice was not accorded, it then gave a right of appeal under section 476(1)(a), which gave a right to review a decision where a procedure required under the act had not been followed. The court then expanded the jurisdiction by effectively saying that substantial justice is a statutory form of natural justice. Because parliament refers to substantial justice, it must be something different from natural justice because it is a statutory manifestation, so they were not bound by section 476(2)(b). So what has happened over many cases is that appeals which would otherwise have been brought using natural justice as the ground now proceed on the basis of a procedural breach of substantial justice.
   

1.63 Other evidence, however, suggests that if there is in fact a problem with ‘judicial adventurism', it may already have been solved by the courts themselves. According to Robin Creyke, the decisions in Ozmanian,
 Wu Shan Liang
 and Guo Wei Rong,
 are likely to have a major impact on the claimed judicial activism of the Federal Court in this jurisdiction.

1.64 Similarly, the Refugee Advice and Casework Service (RACS) refer to the decision in Liang
 in which their Honours referred with approval to Attorney General v Quinn,
 where Brennan J stated:

The duty and jurisdiction of the court to review administrative action do not go beyond the declaration and enforcing of the law which determines the limits and governs the exercise of the repository’s power. … the court has no jurisdiction simply to cure administrative injustice or error. The merits of administrative action, to the extent that they can be distinguished from legality, are for the repository of the relevant power and, subject to political control, for the repository alone.

1.65 RACS thus conclude:

[T]he courts display a deference to administrative decisions. Indeed, some commentators have noted that since the High Court’s decisions in that case, ‘contemporary decisions suggest that the Federal Court is now “in-line”’.

1.66 The committee notes that on this evidence, the courts may themselves have re-evaluated the basis of some decisions and taken measures to constrain their previous levels of activism. 

Argument 7: The high withdrawal rate from proceedings lodged in the Federal Court does not necessarily represent an abuse of the system

1.67 A significant element in the evidence produced by the Minister for Immigration and Multicultural Affairs to support the bill is the high rate of withdrawals prior to the litigation. The Minister and the Department both attribute this to an abuse of the system by applicants in order to prolong their stay in the country.
 The Refugee Review Tribunal informed the committee that of the 1165 cases in which the Tribunal decision was upheld or not disturbed, 622 cases were withdrawn, amounting to a rate of 53%.

1.68 Evidence to the committee presented alternative interpretations of the withdrawal rate. The Australian Law Reform Commission stated that a high rate of withdrawals is the norm in all areas of litigation, and that the migration jurisdiction is unusual in that so many cases go through to a hearing before the courts: 

In all branches of litigation, a sizeable proportion of cases lodged are settled, whether by consent of the parties, or withdrawal of the claim. Indeed, it is a truism for all courts and certain tribunals, that only approximately 5% of cases filed actually proceed to trial and judgement.

1.69 On this point, the ALRC concludes that “mischief is not indicated by leaving at the door of the court."

1.70 It also appears that the amount of time to be gained from drawing out appeals to the courts may not always be extended. The Federal Court gave evidence that the court disposes of 72.3% of migration cases within nine months.

1.71 The committee therefore concludes that abuse of process may be one of a number factors behind the high rate of withdrawals. The proportion and nature of each of these factors would be most accurately determined by a case by case examination, which is not practicable in the circumstances.

Conclusions

1.72 In considering the preliminary question of whether there is a need to restrict appeals to the courts in migration matters, the committee is able to make a number of conclusions.

1.73 First, it is clear that the high number of appeals which is the driving force behind the Judicial Review bill originate largely in relation to refugee matters.

1.74 The committee also notes that the number of appeals itself may suggest wider problems, or at least the perception of such problems, with the RRT’s decision-making process. Submissions to the inquiry have provided evidence of such problems to sustain this conclusion. The committee has heard the evidence of both the Department and the RRT, especially in relation to the training and experience of RRT members, and accepts that given the difficulty of the task, and the large numbers involved, the RRT is making an effort to achieve and maintain high standards.

1.75 Nevertheless, the committee is concerned that in determining matters as critical as those of refugee appeals, where a wrong decision could have exceptionally grave consequences for the applicant, it is of the highest importance that every effort is made to ensure the highest quality of decision making. Equally, the committee is concerned that passage of the privative clause must not act to obscure real problems in the refugee determination process.

1.76 The committee also notes evidence it has received indicating at least some correlation between the extent of litigation; the number of withdrawals, and the decreasing availability of legal aid for migration applicants.

Recommendation 1

The committee therefore recommends the Commonwealth government consider, as a matter of high priority, other avenues which will address the concerns raised during the hearings, particularly those detailed in paragraph 1.16.

Recommendation 2

The committee recommends that the Commonwealth government consider the impact of legal aid availability on litigation in this area with a view to implementing ameliorating procedures if required.

1.77 The committee concludes that the facts presented by the Minister for Immigration and Multicultural Affairs reflect a picture that is somewhat more complicated than at first appears.  Submissions question whether there is an excessive number of appeals to the courts from migration tribunal decisions and whether such appeals necessarily reflect an abuse of process by applicants undertaken with the single objective of extending their stay.

1.78 The Australian Law Reform Commission argued:

The scheme is set to be implemented even though there is limited data and analysis of migration litigation or the operations of the RRT and the IRT from which to conclude that a last resort approach is justified or that it will be effective.

1.79 The committee concludes that although there may indeed be some need to limit appeals from the RRT and the MRT. Continuing research and review will assist in further assessing this situation.
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