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Chapter 3

Alternatives to a privative clause

3.1 Given an accepted need to achieve some restriction of the number of applications for judicial review from migration tribunal decisions, the committee considers it important to examine the possible strategies available to achieve this end. This chapter will also include a brief examination of the ways in which this dilemma has been addressed in the UK, USA and Canada.

3.2 Submissions to the inquiry have raised a number of alternatives to the proposed privative clause. These include:

· a return to full judicial review;

· a special leave provision;

· a docket judge system;

· the “do nothing in the short-term” approach; and

· a so-called 'holistic approach'.

A return to full judicial review

3.3 The Administrative Review Council (ARC), the Law Council of Australia (LCA), and the Refugee and Immigration Legal Centre (RILC), recommend the retention of the full and unfettered judicial review provided for under the Administrative Decisions (Judicial Review) Act 1977, combined with a clear power for the courts to strike out proceedings at a preliminary stage (which the ARC distinguishes from a special leave provision):

In the Council’s view, the preferable approach would be to strike out proceedings for judicial review at a preliminary hearing, unless the courts were satisfied, at that stage, that there was a bona fide issue as to the legality of the tribunal’s proceedings or decision. Under this proposal, courts could be required, in each application for judicial review of a decision, to consider whether or not to exercise this power. 

The power to strike out matters which raise no real issue as to the legality of tribunal decisions could be conferred upon the proposed federal magistracy.

The special leave provision

3.4 The principal alternative put to the committee during both the first and current inquiries into this legislation is the use of a special leave provision to apply to applicants to the Federal Court. This alternative attracted widespread support.

3.5 The Law Institute of Victoria argue in favour of the leave provision:

A leave provision allows access to the court for anyone and everyone. It only stops when leave is not given, so in that regard that is very good because it does cull out the applications that do not have sufficient merit to challenge cases which are therefore in accordance with the law.

3.6 They also argue that such a system should not overburden the High Court because the High Court has a tendency to throw out cases:

there is a disincentive in going to the High Court because the High Court effectively operates on a prima facie case level. Mr Justice Haynes has knocked out a few of our cases on the grounds that there was not a prima facie case. Judicial review under 75(v) of the constitution is discretionary and so you effectively have a by leave situation before His Honour.

3.7 The committee notes evidence that a special leave system already exists in relation to appeals to the High Court of Australia in its appellate jurisdiction (which is to say appeals from inferior courts). The requirement to obtain special leave appears to be relatively effective in that it excludes 80% of all applicants.
 It is also noted that the Canadian experience of special leave provisions
 is that it works effectively to screen out approximately 70% of applications.

3.8 The Department of Immigration and Multicultural Affairs rejects the use of special leave provisions, pointing out two main problems. First, the process of seeking special leave may become administratively as expensive and as drawn out as the trial process itself.

The government’s fear, firstly, is that it will exacerbate what is already occurring [in the Federal Court] to get around part 8 and secondly, it is the practical way the leave provision could work in that what we will have is a contracted dress rehearsal of the grounds to determine leave which is going to absorb Federal Court resources.

3.9 This point was subsequently reinforced in the Department’s submission:

[T]here is no real prospect of a leave provision on the Federal Court either reducing the number of applications to that Court or being able to weed out unmeritorious cases without dealing at length with the substantive issues to determine whether leave should be granted.  There is a real prospect of a leave provision increasing the complexity of the litigation and causing consequential cost and delay, exacerbating the very problems the Government is aiming to rectify.

3.10 A similar point was also made by Registrar of the Federal Court itself.

It is often the case, from my experience and from my understanding in other places, that the time it takes to determine whether or not to grant leave can often be the same amount of time it would take the court to decide the substantive issue in a matter. Quite frequently you see in full court jurisdictions, court of appeals in state jurisdictions, that the hearing to determine whether or not to grant leave usually takes 80 to 90 per cent of the time that the whole appeal takes, and the court will not usually separate the hearing of the determination of leave and the hearing of the substantive appeal. They will hear the appeal, decide whether or not to grant leave, then go straight on and, if leave is granted, determine the matter.

3.11 Second, a leave provision cannot be applied to the High Court, so it will remain open to applicants to seek leave to appeal to the High Court in the first instance and simply avoid the Federal Court’s special leave provisions all together.  This was noted in respect of the Eshetu case:

[H]ere was a matter important to the parties but, in the whole context of the judiciary in Australia, was a matter before the Chief Judge of the High Court in the first instance which was reasonably trivial, and how could that happen?

3.12 The committee considers that the special leave provision offers significant advantages. However, it also recognises that in several key areas the evidence received has not addressed some of the detailed issues that would need to be resolved before the system could be recommended. These issues include:

· the criteria by which the leave application would be determined;

· whether the determination is made in open court; 

· whether it would be done on the papers, and

·  whether it is undertaken by one judge or three.

3.13 There also needs to be a full evaluation and comparison of the Australian experience with leave provisions; the practical problems that arise, and how they have been managed.

The docket judge system

3.14 During public hearings in Melbourne, the Victorian Bar Association suggested the adoption of a docket judge system, such as that being employed in Victoria:

One could devise a system, if I can put it this way, that the appeal from a docket judge is limited. The advantage of doing that is that you have the judiciary examining the case. There is an argument, so at least you have some form of judicial review, a member of our judiciary taking an overview of the case. Now, it won't stop the hopeless cases from being issued but it will stop them from proceeding within the list of the Federal Court….

…the docket judge is probably the most experienced because he is in charge of the docket and he should know the current state of migration law as at the day on which he makes that decision. This is an area of law which is moving so fast that on a day-by-day basis the law advances….

Within the system at the moment, the first directions hearing before a docket judge is generally within a month of issue of the appeal. So people are going to think very carefully about whether it is worth the expense of issuing and engaging counsel to do it. If they only gain one month, it is not going to be of much use to them.

3.15 The benefits of the docket system operating in Victoria, therefore, are presented as:

· access to an experienced judge;

· a measure of judicial input, even if there is limited appeal; and

· speed of decision, especially important in the context of the argument that people are only appealing in order to remain in the country.

3.16 In referring to the ‘docket judge’ system, the Registrar of the Federal Court, Mr Soden, indicated that certain of these benefits existed. He did note, however, that while the docket judge in Victoria might have expertise in migration matters, cases were 'allocated to another judge on a random basis to go onto that judge's docket for the purpose of that judge allocating a hearing date.'
  
3.17 It is clear from the evidence of the Federal Court, that the use of the term 'docket judge' should not lead to confusion about the principles of operation of the court nationally.  The practice of the docket judge in Victoria may differ somewhat from the practice of docket judges in other states, but as was explained by the Registrar of the Federal Court, Mr Soden, 'When I say 'docket judge', I mean the term used for the judge who has this case - or one of these cases.'

3.18 It is not clear that the practice in Victoria results in faster outcomes. According to the Federal Court Registrar, speaking of the process in other states, the fact that a case is ready to proceed is an indication that the issues have been clarified:

It is our experience in the court…that when a matter is at a stage which enables the court to determine whether it is ready to proceed the docket system enables the judges by appropriate means to give an indication of the likely success or otherwise or certainly highlight for the parties the issue that needs to be developed. Sometimes the determination of that enables the parties to consent to the matter being returned to the tribunal. 

3.19 This suggests that the matter will not be heard, or ready for hearing, until a certain stage of development.  Unless a 'docket system', under this or any other name, is able to fast-track cases so that they reach this stage more quickly, it is not clear that the use of the Victorian system actually advances the process.  Nor is it clear that the 'docket system' per se has a major effect on encouraging the withdrawal of unmeritorious appeals.

3.20 The Department of Immigration and Multicultural Affairs opposes the ‘docket judge’ alternative on two grounds. Firstly, whilst endorsing any moves by the courts to improve the efficiency of court proceedings, it believes that adoption of a docket system would not achieve the government’s policy of limiting review to exceptional cases:

This bill is about saying we want to satisfy a policy objective of not that many cases going to judicial review. … But we do not see that the reforms to Federal Court practice are the answer to the policy issue.

3.21 Secondly, even where cases are managed more quickly by the courts, this does not address the administrative costs of processing large numbers of applications:

…in fact, we provide all the relevant documents to the court in those cases. For example, if an applicant makes an application to the Federal Court, we file the tribunal decision and all the relevant documents from the file, so the court has those. That is done at a significant cost, given the numbers.

3.22 The committee also notes that the docket judge system does not address the problem of applicants applying directly to the High Court to avoid any form of restrictions on appeal to the Federal Court, and so suffers from similar limitations to the existing Part 8.

The “do nothing in the short-term" approach

3.23 A further alternative is to defer the proposed new system for a period of time. This alternative is based on several factors. Firstly, a range of witnesses has stressed the fact that second only to tax law, migration law has been subject to constant and wide ranging change, rendering the law and its application uncertain. This was discussed in greater detail in Chapter 1. 

3.24 Secondly, as also outlined in Chapter 1, many of the changes that have been implemented, such as the creation of Part 8 of the Migration Act, were explicitly designed to limit the amount of migration litigation.  It is therefore reasonable to suggested that many of these changes have not been given enough time to become established and fully effective:

Last year the parliament enacted legislation which prevents persons from being granted work permits during the period of prosecution of Federal Court appeals. That has not been tested in the flow-on effect in terms of the consequences for a reduction of applications. It will be interesting perhaps to review the situation after that legislation has been given an opportunity to work through the system. 

3.25 Thirdly, the committee is mindful of the major changes that have been proposed for the Australian administrative tribunal system. These changes would involve the merging of a number of specialist tribunals, including the RRT and the IRT, into a single generalist Administrative Review Tribunal.

3.26 In the context of so much change, it would seem prudent to allow a period of time to allow these changes to be absorbed into the practice and culture of the migration jurisdiction, and to then monitor the results, before adding another round of changes.  The committee has made a recommendation in Chapter 2 along these lines.

3.27 The committee also notes the recommendations of the Law Council of Australia, which advocates what could be called a holistic approach to the problem.  This is a well-developed version of the argument which other witnesses also made: that the proposed legislation addressed the wrong issues and perhaps had asked the wrong questions.  To overcome this, the LCA proposes a five part strategy:

· Determine empirically why so many applications are being made.

· Return the judicial review of migration decisions to the mainstream of the Administrative Decisions (Judicial Review) Act (ADJR) system:

[T]he causes of judicial activism in the migration decisions in the 1980’s have now been addressed in full. The Act is codified, and procedures are now prescribed for both primary decision makers and the review authorities. In other words, the need for Part 8 has gone. … It would be a healthy development on all counts to return migration law to the mainstream.

· Introduce a “by-leave” or prima facie case requirement to the Federal Court - although the committee notes that this may not speed the process.

· Concentrate on improving the quality, independence and transparency of the migration tribunals, in particular the RRT.

· Restore funding to provide legal aid funding for eligible applicants.
 The committee considers there is some merit in this approach, particularly in view of the discussion and findings in Chapter 1.

International comparisons

3.28 In discussing possible alternatives to managing the flow of applications for judicial review, the committee considers its useful to consider the responses of similar countries such as the United Kingdom, the United States and Canada. All three have a legal basis in common law and have accepted large numbers of refugees. Much of the information that follows has been provided by National Legal Aid.

Canada

3.29 Under the Canadian Immigration Act:

judicial review of matters arising from the determination of refugee claims is only available with leave of a judge of the Federal Court.  This requirement for leave is quite unusual in Canada with judicial review being available in the Federal Court in most circumstances without any leave requirements.  Similarly, statutory rights of appeal are usually available without any leave requirement.

3.30 Just as in Australia, various problems with the Canadian system have prompted a number of reviews of the refugee determination process:

In March 1992 a report by the Law Reform Commission was released following an extensive inquiry into the working of Canada’s refugee determination procedures.  A number of interesting recommendations were made in relation to access to the Federal Court.  The Report noted that in 1989 leave was granted in over 28% of cases where applications were filed in the Federal Court.  It further noted that a quarter of these applications had yet to be ruled upon by the Federal Court.  The Report noted a growing number of cases pending in the Federal Court of Appeal and stated that this was cause for considerable concern.  

3.31 The report stated further that:

In parallel with Australia, Canada’s Law Reform Commission report of 1992 noted that its main cause for concern arising from systemic delay at all levels of the refugee determination process related to claims that were unrelated to the criteria for refugee status or were manifestly unsupported by objective evidence, or claims that were manifestly unfounded.

3.32 Of interest to the committee are the conclusions arrived at by the Canadian Law Reform Commission, including the maintenance of the special leave system. The Commission also commented that:

When it appears that a serious error of law or jurisdiction has been made, the courts have invariably found ways to get around apparently water-tight privative clauses.  There are also constitutional limitations on how far Parliament can go in conferring court-like powers on administrative and quasi judicial tribunals.  It is interesting to note that in most judicial review cases where the Federal Court has quashed decisions made in the refugee determination process and has provided reasons for so doing, the court has found that the tribunal making the decision had made an error that could be characterised as a denial of natural justice or as an error going to jurisdiction.  This is the sort of error that can never be immunised from judicial review.
 

Any theoretical advantage gained by imposing more restrictive grounds for judicial review where a claim has been determined to be manifestly unfounded appears to be outweighed by the uncertainty regarding the legal effectiveness of such tempted limitation.

United Kingdom

3.33 National Legal Aid reports that the UK uses a three tier determination system, which utilises an independent facts and merits review by an adjudicator, and a second stage appeal to identify errors of law or interpretation.

3.34 This system was the subject of a International Commission of Jurists' report Providing Protection: Towards Fair and Efficient Asylum Procedures, in which it was noted that:

The most immediate impression is of a system which is uncoordinated, and one in which all participants, decision-makers, judges and legal representatives work under great pressure of time and resources.  The two are not unconnected.  Cost and speed are of course legitimate concerns of government.  All of our research, however, suggests that it is not only unfair, but also procedurally ineffective, to make those the primary aims in any single part of the system.  Proceedings in the early stages of the system can lead to badly presented and poorly decided cases which fall to be reviewed at higher, more expensive levels. 

3.35 National Legal Aid concludes that the UK system is complex and is beset with significant problems including a massive backlog of 70 000 cases. Nevertheless, there are apparently no current plans to limit judicial review.

United States

3.36 National Legal Aid explains the United States system:

Applications for withholding of deportation, and for asylum are made before an immigration judge of the Immigration Court of the United States. The immigration judge exercises the powers and duties set forth in the regulations regarding the conduct of exclusion and deportation hearings. Decisions of the Immigration Court are appealable to the Board of Immigration Appeals (“BIA”) which is an Administrative Appeals Tribunal exercising the authority delegated by the United States Attorney General.  Essentially the BIA conducts a merits review.

A BIA decision denying asylum or withholding of deportation can be appealed to the Federal Court of the United States.  The right to Federal Court review of a decision of the BIA is entrenched in the American legislation.  The scope of the review by the Federal Court is that it reviews the decision of the BIA, not the decision of the immigration judge.

3.37 NLA concludes that within the American system an applicant for protection is able to access both merits and judicial review.

Conclusions 

3.38 After careful consideration of this evidence, it is apparent to the committee that there is a range of options which might be pursued to achieve improvements in Australia’s refugee determination system

3.39 The committee concludes that of these alternatives, the leave provision system, although it has some difficulties, does offer certain advantages. However, at this stage insufficient detailed information has been gathered to enable the committee to form any final conclusions.

3.40 The committee applauds the innovation of the Federal Court in establishing the various docket and managing judge systems. Insofar as these assist effective case management of migration issues, they are to be commended. However, it may be that the process requires streamlining in order to deal rapidly with cases of little obvious merit. It believes that the solution to dealing with those who are abusing the system lies in ensuring the swift passage of such applicants through the determination system:

 The cure for the problem lies not in erecting legal road blocks that attempt to distinguish abusive and legitimate claimants, it lies in moving apparently abusive claims quickly through the system. This is a matter of case flow management, not one of substantive law.

3.41 The committee also concludes that there are powerful arguments supporting a minimalist approach to change at this point (which would not necessarily mean there was no change). What is clear from international comparisons is that Australia’s problems are not unique, and  it would be advisable to learn from the experiences of other countries.
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