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Chapter 4

Other matters

4.1 Submissions to the committee also raised issues relating to other specific matters within the bill. These are addressed in this chapter, and include:

· The interpretation of S. 476

· Definition of a privative clause

· Remittance of matters from the High Court to the Federal Court

· Effect of decisions subject to judicial review

· The special public interest powers of the Minister

· Ministerial powers

The interpretation of section 476

4.2 A matter that caused considerable debate during public hearings of the committee was the effect of section 476, set out below:

476  Federal Court does not have any other jurisdiction in relation to certain privative clause decisions


(1)
Despite any other law, including sections 39B and 44 of the Judiciary Act 1903, the Federal Court does not have any jurisdiction in relation to a privative clause decision if:


(a)
a decision on review of the privative clause decision has been made under Part 5 or 7 or section 500; or


(b)
the privative clause decision is reviewable under Part 5 or 7 or section 500, but a decision on such a review has not been made, whether:


(i)
because the review has not been completed; or


(ii)
for any other reason; or


(c)
the privative clause decision would have been reviewable under Part 5 or 7 or section 500 if an application for such review had been made within a specified period, but such an application was not made within that period. 


(2)
Despite any other law, including sections 39B and 44 of the Judiciary Act 1903, the Federal Court does not have any jurisdiction in respect of a decision of the Minister not to exercise, or not to consider the exercise, of the Minister’s power under section 48B, paragraph 72(1)(c), section 91F, 345, 351, 391, 417 or 454.


(3)
This section does not affect the jurisdiction of the Federal Court under sections 39B and 44 of the Judiciary Act 1903 in relation to any decision other than a decision in respect of which the Court’s jurisdiction is excluded by subsection (1) or (2).

(4) Despite section 44 of the Judiciary Act 1903, the High Court must not remit a matter to the Federal Court if it relates to a decision or matter in respect of which the Federal Court would not have jurisdiction because of subsection (1) or (2).

4.3 The key issue centred on whether the section was worded sufficiently clearly to have the desired effect of:

· preventing the Federal Court from reviewing primary decisions of the Department before they had been through the merits appeals process; or 

· preventing the Federal Court from reviewing any privative clause decisions, (reinforced by subsection (4), preventing the remittance of matters by the High Court to the Federal Court).

4.4 Mr Sullivan, of the Department, argued that:

In section 476, the only way we seek to restrict the Federal Court in the review of privative decisions is in respect of primary decisions where a merits review is available or where a merits review decision has been taken as the primary decision. That is, the Federal Court will have the same capacity as the High Court to review a decision of a merits review tribunal of a privative clause decision.

If, where you read `privative clause decision', you actually thought of it as the primary decision, I think it becomes clearer. We are talking with the Office of Legislative Drafting and the minister about how to remedy what…is a view held by many eminent people that the section as proposed seeks to disengage the Federal Court from the review of privative clause decisions. That is not and has never been the intention. … It is important in terms of discussion that there is no intention in this legislation, other than to restrict the Federal Court from not being able to look at a primary decision, where the person has a right of review to a merits tribunal and where, having gone to a merits tribunal, that the person cannot take the primary decision to the Federal Court. They must take the merits decision to the Federal Court for review. 

4.5 This was clarified further by Mr Cochrane:

Its intention is the same as part 8 currently which shields the original departmental decision from review by the Federal Court. It is the merits review tribunal decision that is reviewable by the Federal Court. Under the current scheme, that is reviewable on the grounds that are in part 8 of the act. There is no dispute about that.

4.6 Several witnesses disputed the extent to which this interpretation of the effect of the privative clause is consistent with the actual language of S 476. Dr Mary Crock, responding to the Department’s explanation of the intent of the Section stated:

We accept that that is your intention, but it simply does not do it, on its face. Read the words - it does not do it.

4.7 According to Mr Hughes QC:

One question that does seem to arise in my mind is … what is the scope and effect, according to the departmental view, of paragraph 476(1)(a) of the bill? As I read itand I must confess that I read it without the availability to me of an up-to-date print of the 1958 actthe Federal Court is deprived, under paragraph 476(1)(a), of jurisdiction to review a privative clause decision if a decision on review of that decision has been made under part 5 or part 7 or section 500.

4.8 In subsequent evidence to the committee, the Department has accepted that the import of section 476 is unclear, and has undertaken to amend the section:

In light of the confusion which has arisen due to the way in which the provision has been drafted, the Minister for Immigration and Multicultural Affairs, the Hon Philip Ruddock MP, has instructed the Department to arrange for the preparation of amendments to the provision to express more clearly its intention. Those amendments are being prepared. Subject to the Minister's clearance, those amendments will be provided to the Committee.

4.9 The committee accepts that the effect of the proposed section 476 is unclear. The committee notes however, that a redrafted version has been supplied (Attachment 3) which clarifies the intent of the department.

Definition of a privative clause

4.10 The Administrative Review Council (ARC) expressed concern over the definition in clause 474(2) of the ‘privative clause decision’, deeming all decisions to be privative clause decisions unless they are specifically excluded. 

It would be preferable to reverse the approach of the bill and specifically refer to privative clause decisions, with the effect that all other decisions would be subject to judicial review.

4.11 The Australian Law Reform Commission (ALRC) also claims that this provision provides a potentially unfair degree of flexibility to the Minister which is denied to others: 

By definition this saving will be used to allow for review of decisions when the Minister wishes to seek judicial review. There is no mechanism in the proposed scheme to provide equity for applicants to secure exemption of a decision from the privative clause.

4.12 This point was expanded upon during public hearings:

One of the outcomes of the pressure that Kathryn was just describing was that I would expect you would get regulations made that would suddenly have a class … where the pressure was just too hot, or where practices were getting out of hand, and now being pushed on to the court. That seems to us again to be a very unsatisfactory way of going about an administrative process. Worse still, if it is a particular case where the pressure has built to a certain point, the minister has an out, a back door in the room in effect, `I don't want to take the decision. Right, regulation,' and that individual or case is off to the Federal Court.

Dr Cronin—Subclause (5), as drafted, allows the minister to make regulations that either exempt a decision or a class of decisions from being privative clause decisions. The department may well tell us that this is an entirely mischievous construction—it is not intended to be: some members in the past have certainly been people who do not like to say no—they may be less so with this minister, but under Labor ministers there were some who felt comfortable saying yes a great deal—so if you get somebody who is consistently saying yes, and the minister has them on contract for another year or so and not a clear way of getting rid of them, the minister may feel a great urge to seek judicial review of some of those decisions. Otherwise, the minister is as much constrained by this bill as the applicants. And I think the minister will feel it hugely.

We know with this minister that there are some decisions that he feels very strongly about. So subclause (5) enables him to make that exempted from being a privative clause decision, but you then have it as a regulation. The regulation is gazetted and it goes before the parliament. Is the parliament then going to be complicit in this whole decision essentially about whether or not the minister can take this matter to the Federal Court?

… So I do not see that there is anything inappropriate about having subclause (5) in there and, certainly, in those sorts of cases it might be that the minister had to exempt that as a privative clause decision. But the way the clause is drafted is that it could operate more generally to give access to the Federal Court to the minister when he or she was so disposed, but not quite the same capacity to say, `This is an important case. I need it to be heard by a judge,' from an applicant.

4.13 The committee notes the points made by the ARC and the ALRC, and suggests that the government should take these views into account in their examination of all alternatives. 

Recommendation 5

The committee recommends that consideration be given to the practicality of amending  clause 474(2) to stipulate the particular decisions that will be subject to a privative clause, bearing in mind that visa classes are subject to periodic change.

Remittance of matters from the High Court to the Federal Court

4.14 S.476(4) prevents the High Court from remitting matters to the Federal Court. The committee has received submissions arguing that this provision is both undesirable and potentially unconstitutional.

4.15 The Refugee and Immigration Legal Centre argues particularly against the fact that this process would advantage very few and be a substantial disadvantage to persons likely to have little access to the required resources:

To demand that such a matter be heard in the High court not only serves as a waste of the High Court’s resources but unnecessarily inflates the cost, inconvenience, time and expenditure of applicants for review many of who will be vulnerable refugees. The operation of s. 476(4) is, in the submission of RILC, an insidious way of extending the effect of the privative clauses to the High Court by making relief accessible only to the most wealthy.

4.16 Dr Susan Kneebone of Monash University, argues that it may also be unconstitutional, amounting to an interference with the judicial power of the Commonwealth:

Whilst the Parliament can prescribe the appellate jurisdiction of the High Court (s. 73 of the Constitution), and can define the extent to which the jurisdiction of a federal court shall be exclusive (S. 77(ii) of the Constitution, eg S. 75 of the Judiciary Act), it cannot affect the original jurisdiction of the High Court … .

4.17 Consideration of this section must be taken in the light of the discussion above relating to wider interpretation of s. 476. In the light of the redrafting of this section, the committee does not intend to discuss this issue in detail, other than to stress the importance of maintaining the most open possible access to the courts, and avoiding limiting the flexibility of the courts, and the High Court in particular, to determine the most appropriate way to manage caseloads.

Effect of decisions subject to judicial review

4.18 S.481 provides that a decision made, even if it be subject to proceedings for judicial review, continues to have effect. It is argued that this provision is unjust and has potentially disastrous effects on innocent second and third parties, without adding meaningfully to the minister’s powers. The Refugee and Immigration Legal Centre outline the implications of this power:

Under s. 213 an applicant can be wrongfully … compelled to be[ar] the costs of having been wrongfully detained in prison and removed from Australia. Under s. 222 a non-citizen can wrongfully have their assets frozen and under s. 223 wrongfully have their valuable seized and even have officers enter the home to seize them. Under the combined effect of ss. 224 and 474 these valuables can be sold. Under s. 252 there can be wrongful body searches. Under ss. 259 and 260 vessels can be detained at the costly expense to the owner while under s. 261 they can be destroyed or disposed of. Under s. 264, there can be a wrongful garnishing of their income and under s. 269 the wrongful compulsory taking of securities. Under s. 267 there can be a wrongful freezing of assets for a debt that does not even yet exist!

RILC is greatly concerned at the harm that could be done to people who are innocent.

4.19 This effect of this provision could result in every applicant to the courts automatically lodging an application for an interim injunction, leading to a corresponding increase in the workload of the courts.
 It is arguable that the opposite should be the case, whereby the minister should seek the injunction in those cases where it is deemed necessary:

If the Minister believes that there is some risk still involved, he can have recourse to the standard relief in such situations, the interlocutory injunction. RILC believes that the minister should be put to the proof before such intrusive powers … are permitted to be used.

4.20 The Department argues that s. 481 has the effect that:

an application for judicial review does not of itself prevent the decision for which judicial review has been sought continuing to have a legal effect pending the outcome of that judicial review - it does not prevent the court making whatever interim, or final, orders it is otherwise empowered to make (for example a stay order
, or an order setting the decision aside)

4.21 The committee believes that the debate over this provision amounts to which party should have the onus of having to seek court orders in cases of conflict when an appeal is pending in relation to orders made by the Department. The committee believes that in any case where the government seeks to exercise its authority over an individual, the burden should lie upon the government to prove its case. This principle is particularly important, given the likely disparity of resources between the government and many of the migrants and refugees who would otherwise need to seek court orders to prevent a departmental order from being executed pending finalisation of an appeal.

The special public interest powers of the Minister

4.22 New subsection 476(2) excludes from the jurisdiction of the Federal Court decisions of the Minister not to exercise, or not to consider the exercise of, the specified personal public interest powers of the Minister. The jurisdiction of the High Court is unaffected.

4.23 The Ministerial discretion has been used to differing extents by Immigration Ministers:

· Senator Robert Ray never used it.

· Mr Gerry Hand – 13 times

· Senator Nick Bolkus – 140 times

· Mr Phillip Ruddock ~ 140 (out of ~ 6000 applications)

4.24 The Refugee Advice and Casework Service point to the lack of transparency of the Ministerial discretion, notwithstanding the published guidelines, especially since:

it is more likely than not that the Minister’s departmental staff will maintain the control over this review process.

4.25 The committee also notes the points made by Dr Susan Kneebone, arguing that the clause is likely to be of limited effectiveness in excluding all aspects of judicial review, on the basis that the Minister cannot delegate the making of the final decisions in cases which fall within the guidelines.

4.26 The department seem to view this process as a desirable alternative to the judicial review process:

In contrast, the Minister is able to exercise his public interest powers in suitable cases in a far more cost-effective manner. Over the same period, ministers have exercised their power to grant a visa in over four times as many cases. The exercise of these powers also takes into account a wider range of factors than those that can be considered by the courts during judicial review processes, which are strictly limited to considering errors of law.

4.27 As an initial point, the committee considers it important to stress that ministerial discretion should not be considered an alternative to judicial review. Decreasing the availability of the judicial review process should not be justified on the grounds of a better merits review process because the two are quite separate creatures.

4.28 This issue is addressed by Dr Mary Crock:

[T]he overall impetus of this government is towards strengthening the minister's personal control of who gets into the country, the way the cases are decided, even who gets natural justice in the case of the bill that was passed last year, what matters can be heard and so on.

It is all very well to say, `The minister is elected therefore he has the right to set policy in broad terms,' but it is quite another thing to say that, because the minister is elected, he should be the sole repository for determining the interpretation of legislation or the way discretions are being exercised in the tribunals. That is what the character and conduct bill does: it really gives the minister greater power to override tribunal decisions that he does not like.

My submission is that we have a judicial review system in Australia that is absolutely critical to the balance of powersthe separation of powersthat underpins this great democracy that has made us a great country. If you take away the judiciary on the basis that the minister is elected therefore he should be able to say what the policy is all the way down the line to the way individual cases are decided, there is nothing that separates that vision of the rule of lawthe `I am the rule of law' visionfrom a dictatorship.

The committee notes these points, and also notes the opinion of the Australian Law Reform Commission, which commented that in moving between a legal based system and one granting executive discretion, Australia runs the risk of ending up with the worst of both systems:

If you did get a full privative clause where you have the Federal Court unable to scrutinise IRT or RRT decisions, effectively you have a very elaborate legal structure. The only port of call you have at the end of the day is the minister. So we have gone back to 1989, but we have put in front of the minister this terribly elaborate legal system. It does not fit. You either have it as it was in 1989, where you give the minister full discretion to do everything and you make it a non-legal arrangement that you send through your MP, or you make it legal. We have made it legal and then we have taken away the court. You leave the minister surrounded by all this elaborate regulatory function. I cannot see it fitting together.

4.29 The committee concludes that in the matter of ministerial discretion it is a question of finding an appropriate balance between concepts of the rule of law and retaining an appropriately flexible system that can respond humanely to meritorious cases that otherwise might fall outside the formal guidelines. At the same time, the committee feels it is important not to return to the system that relies on discretionary powers of executive government. 

Ministerial powers

4.30 Several submissions
 query the effect of Clauses 4 & 6 of the bill requiring the “Minister to be satisfied” as to decisions. These changes are given little explanation in the Explanatory Memorandum.

4.31 DIMA explains these changes as follows:

the Bill's amendments to sections 32 and 36 (items 4 and 5 in Schedule 1) to insert the words "the Minister is satisfied" is simply a technical amendment to align the wording currently at section 65 of the Migration Act about the Minister granting visas "if satisfied" that the legal pre-conditions have been met, with the wording in relation to the reference to special category visas at section 32 and protection visas at section 36.

4.32 The committee has no comment on these provisions.
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