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CHAPTER THREE

Other PROPOSED changes to the legislation

Acceptance of culturally appropriate approaches

3.1 Witnesses referred to several aspects of the legislation which were seen as beneficial in that they acknowledged the importance of consultation with indigenous groups, communities or custodians. There was also appreciation of the breadth of coverage of the term 'sacred' which was seen as more extensive in meaning than 'religious'. Essentially, desecration occurs if an area or object is treated in a manner 'inconsistent with indigenous tradition' (5(6)).
 Other issues arose concerning the extent of acceptance of culturally appropriate processes, including issues of time and of evidence. 

Time

3.2 The issue of time arose often in discussions on this bill, since time limits were seen as affecting substantial numbers of people and extensive interests. One of the major problems for all parties is that many of the processes, to be satisfactory to various groups, would take time to be accomplished. Indigenous attitudes to time and to a process ruled by time, were that appropriate consultation may take a significant period to complete.

3.3 On the other hand, given the particular structure of the legislation, it was possible that time could work against indigenous interests. In many other cases, it had not been possible to obtain protection orders rapidly enough to prevent desecration or damage. It was also suggested that the new provisions could affect those in remote communities who did not hear of proposals, did not access non-indigenous media, and would not be able to meet the 30 day limit under subsection S 33(1)(e).

3.4 In consideration of the ways in which a revised bill could offer better outcomes, mention was also made of the importance of time in developing appropriate processes. It was seen as important to allow for sufficient time for appropriate consultation and negotiation:

There are short time limits for the negotiation procedure in this act. It has been our experience that short time limits do not facilitate negotiations in good faith and we would put the submission that those time limits are a waste of time. Even in the state of Western Australia where there is no strong history of negotiating with Aboriginal people, they have realised that, if they are to comply with the standard of negotiation in good faith, it cannot be done in the four-month and six-month minimum time periods which are set under the Native Title Act.

Culturally appropriate consideration of evidence

3.5 Although not specifically referred to in consideration of the importance of indigenous involvement in decision making, the issue of appropriate assessment of material was also raised in the context of evidence and natural justice. This was not seen as a barrier to appropriate processes or review of these:

The Miriuwung and Gajerrong case threw up this issue of restricted evidence and the rights to natural justice. The particular issue was that certain heritage material could not be communicated between the sexes, either secret men's business or secret women's business. The Federal Court determined, correctly in my view, that the rules of natural justice and the procedures of the court needed to be flexible enough to recognise that cultural concern and be able to deal with it in a way which did accept the legitimacy of that cultural concern and, therefore, place restrictions on the communication of that information between the sexes.

The concern that was being raised there was that certain lawyers of particular sexes would not be able to be privy to the information and, of course, how you run a case in that circumstance … . This piece of legislation does not seem to address it in any specific way. It is a matter which is worthy of some further attention. 

3.6 However, there was some concern expressed by AMEC that the process which allowed various applications and other material to be unavailable was unfair.
 While not related specifically to the issue of 'secret' business, this matter was perceived as discriminating against some groups. If so, it is possible that this could also lead to other requests for review of decisions.
 

3.7 Given that there is some difficulty in obtaining certain information, and some concern expressed about access to information,
 the provision for application to the AAT in respect of a vexatious application is important (S 72). However, it should also be noted that the Director of Indigenous Heritage could also advise the Minister that an application was frivolous or vexatious, or could, if given the appropriate delegation, make such a decision (S32).

Other cultural concerns

3.8 However, there were several other aspects of the bill which were seen as detrimental primarily because they either did not provide a detailed structure or because they gave too much emphasis to a western approach to decision making. This was seen to be evident in limited consultation processes and a preference for lists, names, specific parameters, and certainty. There was also concern expressed about what might be called a non-communal approach which was seen to be manifest in granting too much power to an individual – such as the Commonwealth minister, or possibly the Director – or which did not allow for appropriate dialogue between parties. 

3.9 Such concerns must also be examined within the context of the preference for a Commonwealth 'last resort' power; the scepticism about the extent to which state governments would develop high level accreditation processes and adhere to these; and other legislation affecting indigenous communities especially native title,
 where Aboriginal communities felt they had already been substantially disadvantaged.

Powers and responsibilities 

3.10 As noted in Chapter 2, there were major concerns with several aspects of the current bill. Many of these concern the decision-making process and the extent to which this provides extensive powers to individuals or to entities without allowing much influence by these from other groups. To some witnesses, it was likely that the power given to the minister and the Director of Indigenous Heritage were too extensive, leading to a dominance by government.
 Added to this, the powers available to the states which chose a minimal accreditation and then were not monitored or penalised by the Commonwealth for any detrimental action,
 meant that there was less opportunity for indigenous people to be involved. 

The role of indigenous communities

3.11 In consideration of the preferred options, there was emphasis on the need for additional consultation with and involvement of the indigenous communities, in accordance with the direction of the Evatt report. As noted above, the involvement of indigenous communities in higher level decision-making was seen as an important part of standards. Currently, subclause 26(1)(c) ensures that any decisions on significance are made in consultation with indigenous persons. This statutory consultation provision improves the standards by addressing some of the concerns of both the Joint Committee and the Hon Elizabeth Evatt. The Joint Committee in its Twelfth Report
 stated that 'the Committee is strongly supportive of the principle of meaningful indigenous involvement in relevant decision-making' and the Hon Elizabeth Evatt had previously advised the Joint Committee that the Bill did not provide sufficiently for indigenous involvement.

3.12 In response to these concerns, subclause 26(1)(d), which provides an option for persons to obtain advance approval of an activity in relation to an area (taking into account indigenous issues), now provides for the involvement of indigenous persons in that approval process. Furthermore, subclause 26(1)(d) and Subclause 26(1)(c) combine to ensure that indigenous involvement in relevant decision-making has been strengthened. 

Nature of indigenous involvement

3.13 Nonetheless, this has not been seen as a particularly generous concession. The extent of indigenous involvement in the consultation and decision making process was a high priority for many witnesses, and went beyond what was seen as a fairly low-level acknowledgment that indigenous people would be seen as the primary source of information about the significance of areas and objects.
 'We would want it taken one step further…and have the authority, which would be an Aboriginal authority, actually be the decision making body.'
 It was also suggested that:
The bill should go even further and set up an agency or committee so you have a diversity of views and you allow for gender balance but that that committee or agency be dominated by indigenous people.

3.14 This point was made in several submissions, and primarily emphasised the need to ensure the recognition of the knowledge of indigenous people as not just basic but as authoritative; and that their experience be recognised in such a manner that it would have an impact:

The principle of self-empowerment in this matter requires a clear role for Indigenous groups … . Section 57 of the bill, which states that the Director must regard Indigenous people as the primary source of information concerning matters of significance and threat, should be strengthened to both recognise Indigenous people as the authoritative source of information and include a more direct structure for involving Indigenous people in the process of assessing significance and threat … .

The creation of … a Council would provide an avenue for Indigenous people to have a significant role in assisting the determinations of the Director.

Extent and quality of input

3.15 The issue of extent and quality of input was closely linked to the question of the ways in which such input could be obtained and the effect and powers of any group. Generally, consultation was seen as beneficial, and to some extent the establishment of a board or authority was a means of overcoming the limited provision in the legislation for consultation.
 However, the means by which the opinions of indigenous communities were to be known and also evaluated in conjunction with the opinions of other parties was not always clear. It may be useful for national level standards to address the process issue to ensure that efficient and appropriate processes can be agreed and implemented.

3.16 Some groups advocating for greater indigenous control, emphasised the need both for a more appropriate time span for negotiation,
 and for indigenous groups to manage the process, in a suitable fashion:

The time frame of it needs to be very clear because, in many instances, we are coming into it at the end of a development proposal. The pressure that is felt in regard to coming to an agreement or coming up with answers to what they want is not in a time frame that allows for cultural evaluation of who is to speak for the site and who is supposed to be spoken to. Then, if it is to be a female site, who do you speak to. 

3.17 It should be noted, however, that there are processes requiring developers to identify areas in advance, and this does impose limits on their work.

3.18 The ANTAR group, in considering the issue of which party should have to take the initiative in some processes, noted that the issue of registration of sites was not a matter of great moment in itself; thus, the onus was not on indigenous communities to register sites. If a developer wished to consider work in a particular area, the onus was on this party to identify an area and then determine if there was a response from the custodian of the area. Referring to the Evatt report, one witness stated:

The idea of being able to document totally the corpus of sacred sites in any area [is] practically, intellectually and probably morally impossible to achieve and definitely financially as well. There is a whole range of issues, particularly to do with the fact that it has to be up to Aboriginal custodians themselves as to whether or not they want to have a site registered or recorded in that kind of way … .

You basically adopt another model which is a clearance procedure for particular works or use of land. That way, you only really need to deal with those particular sites that are affected by such areas or such works or use. There is no need then to have public information about sites that are not affected. So that is much more appropriate in terms of Aboriginal control of that information and Aboriginal protocols in relation to that information. 

3.19 However, groups such as AMEC did not believe that all indigenous people were appropriate sources of information or custodians of information. They considered that it would be preferable for there to be a list of custodians
 a process which would limit indigenous involvement to a degree:

What it enables us to do is to quickly identify whom we should be talking to, and thereafter the certainty is there. If there is not a register of the type we are talking about, it is very difficult sometimes to identify whom it is you should be talking to.

3.20 In this suggestion, the emphasis is on establishing the parameters of knowledge and sources of such knowledge; it was not clear if this was appropriate.
 

3.21 Other evidence also suggested that, although a list of custodians might not be acceptable, it was nonetheless important for those with a valid claim to be custodians to be consulted first.
 

3.22 Indigenous representatives also noted that experience had made the retention of information advisable:

In many cases we are becoming less and less responsive or trusting, and you cannot blame indigenous people. In many cases we will give you a minimum in regards to the protection of our site and what it means to us. To give the maximum is [to make us] open for ridicule. 

3.23 It is not clear if the existence of any information or advisory groups which could include non-indigenous people, or those with expertise in areas such as anthropology or archaeology, would be acceptable, given the scepticism about the role of such professions and given also the apparent preference for separate indigenous bodies. For reasons such as this, indigenous groups preferred a blanket protection and subsequent assessment approach, rather than a system which would require detailed mapping, listing and divulging of information.

3.24 While the Committee does consider that indigenous involvement is also necessary at a state level because this will provide opportunities for high level involvement and for some issues perhaps to be resolved at that level, and help retain the right of last resort as exactly that, it does not accept the need for this type of advice to be provided through a series of agencies. 

Recommendation 3

The Committee recommends that appropriate standards include opportunity for the provision of higher level advice by representatives of indigenous communities. 

3.25 The reasons for limiting a formal series of consultation are based on the need to limit organisational proliferation and the need to acknowledge the concerns of other groups about the amount of time taken up by multiple consultation and the involvement of persons other than the known custodians.
 

3.26 As part of the discussion on the specific powers and roles of different groups, some witnesses stated that it was important to determine which group had the primary control of time, evidence and information. As far as mining and other industry groups were concerned, there was a need for certainty, clarity and a time-limited process. Once this was settled, then other claims, if not ignored, were seen as having limited validity.
 As the Minerals Council of Australia noted, it is the process which is the problem, not the concept of indigenous heritage:

The Minerals Council has been consistently arguing that its concern is not with the concept of native title per se, but with the regulatory mechanisms and procedures that were put in place to deal with the identification and determination of native title and the interaction of native title with other activities and land uses. Similar concerns are the basis of the Minerals Council's submission to this inquiry.
 

3.27 The Committee has acknowledged the need to address issues of concern to indigenous people, and believes there must also be a recognition of the need to establish a workable and balanced process. While it is possible there will be some difficulties in the implementation phase because of different expectations and attitudes by the various parties, the Committee believes there is a role for the Director of Indigenous Heritage to help develop effective processes. 

Formal advisory groups and a separate authority

Advisory groups

3.28 There was support also for development of advisory groups, as well as a separate authority, which allowed diverse representation and discussion by indigenous people.
 However, such representation in itself could be affected if there was limited opportunity for indigenous people to act and to be able to make assessments on an issue by issue basis:

... despite recommendations that have been made in many quarters, the bill does not provide for Aboriginal people themselves to play a role, to have control, to be responsible for decisions concerning the protection of their significant heritage. ... I just feel that the bill has not got to grips with the realities of 1998, with the expectations of Aboriginal people and, indeed, the wider community concerning the protection of significant Aboriginal heritage.

3.29 Many of the submissions and earlier reports also recommended a higher level role for some indigenous people through the establishment of an advisory board, or a series of bodies, which was a recommendation of the Evatt report.
. Although subclause 26(1)(d) has been enhanced by providing for the involvement of indigenous persons in the advance work approval processes, some suggestions have been made that the establishment of Aboriginal heritage bodies would further improve the participation of indigenous persons in decision-making processes.

3.30 Recommendation 6.3 of the Evatt Report endorsed the use of Aboriginal heritage bodies. Given that a number of State and Territory regimes already have established bodies with indigenous representation, it was thought this recommendation could be incorporated into the Bill. These bodies had a range of functions, from consultation to actual assessments of Aboriginal sites and objects.

3.31 Some other evidence was presented which suggested utilisation of existing resources which would both reduce duplication and would also enable experienced people to be involved:

We would see that there is an existing administrative structure under the Native Title Act which involves both a National Native Title Tribunal with people experienced in mediation … and, secondly, local representative Aboriginal and Torres Strait Islander bodies. Those bodies are there in place and are in a position to consult with Aboriginal people. They can do one of the things which the minimum standards suggest; that is, take into account the fact that Aboriginal people know more about heritage, and they are the people who ought to be providing information and be listened to in relation to heritage protection. 

3.32 The Committee notes this option, but at this point has no further comment to make on the way in which broader or more specific advice could be provided at the state level. However, the reluctance to set up additional bodies, as reflected in Recommendation 3, argues against the establishment of a series of agencies at state level. 

Statutory authority

3.33 In considering the issue of review of ministerial decision, one witness advised that the preference would be for a statutory authority as an advisory and decision-making board, the decisions of which would be subject to review.
 The benefits of a statutory authority would obviously depend on the powers it was given. That many people saw it as a possible check on individualism – of a Minister or Director – was apparent.

3.34 The benefits of a board were seen as:

· greater involvement and consultation by the indigenous community;

· appropriate gender balance;

· a broader base for discussion, allowing for diversity of opinion;

· less influence from the minister;

· less influence from other groups;

· possibly, the ability of a group to withstand pressure; and

· indigenous membership would overcome the fact that a Director was not required to be an indigenous person.

3.35 Given the importance of ensuring a better level of advice and information, the Committee is not averse to the idea of an advisory group at central, rather than state, level. It does not consider that this group should comprise only indigenous persons, and does not recommend that it have a decision-making role. The objective of recommending this group is to allow for additional input and consultation with both the indigenous community and with other interested parties.
 

Recommendation 4

The Committee recommends that the Director of Indigenous Heritage be advised by a small committee of appropriately qualified persons, the majority of whom are indigenous.

The Director of Indigenous Heritage 

3.36 The role, powers, background and qualifications of the proposed position of Director were also the subject of debate.
 The major reason for this was that the functions of the office had the potential for considerable influence. The functions of the Director, set out at proposed section 10, are primarily of an advisory, assessing and administrative nature, but they do include extensive negotiation and mediation tasks: 'Our understanding of the Director is that he/she will not be called upon to speak on behalf of different groups, but to receive, assess, advise and mediate, where appropriate, on applications.
 This is most evident in the proposed section 34 which requires the Director to work with parties in respect of applicants from unaccredited areas.

3.37 However, the apparent control of the office by the minister was seen as limiting the operations and independence of a director. Strictly speaking, the role of the director is quite different to that of the minister, and does not include a mandatory role in the decisions concerning applications for accreditation: 

The director's role … is to determine the factual issues of whether this is significant and whether this is injury and/or desecration. On the face of it, they ought to be factual issues. Once that decision is made under the bill as drafted, the minister is bound by that decision on that issue.

3.38 The tasks of the Director are extensive and offer considerable opportunity for the involvement of other parties, within certain timeframes. For this reason, the Committee believes there is opportunity for input and advice from a range of experienced persons, quite apart from the benefits that would occur if the Director were further assisted by a small advisory body.

Independence of the Director

3.39 Several persons noted that the director was not appointed by the Governor General, which is another way of describing the fact that the position was subject to direct ministerial control. Witnesses suggested that the likelihood of pressure was great, although this was not supported by hard evidence. In considering the question of possible separation of various decision-making processes, the NSW Aboriginal Land Council noted that the existing process was likely to result in difficulties for a director. These problems were likely to arise firstly because the director was not necessarily indigenous – a factor presumably affecting the perspective of the decision making – and also because of ministerial involvement:

The second way the bill falls short in relation to assessment of significance is in the control the minister has over who makes that assessment – that is, the minister gets to appoint the director, the minister gets to appoint the independent reviewer and this can be done in quite an ad hoc manner, which opens up an issue of influence, if you like.

3.40 It was also noted that the qualifications of the director were not specified, and that there was no requirement for the director to be an indigenous person. The issue of the more formal qualifications of the director was not much discussed in the evidence or in the public hearing, although a certain amount of high level administrative and negotiation experience is likely to be required. 

3.41 The issue of whether the director should be an indigenous person was the subject of greater consideration. It is noted in the report of the Joint Committee that this issue was in a sense resolved by the Committee agreeing that there was no essential requirement for an indigenous person to be the Director.

3.42 In evidence to this inquiry, evidence was given about the need for the Director- if there was to be one rather than a board or authority – to be appropriately qualified to make decisions.
 Although the basis of the importance of a person being indigenous in order to make appropriate decisions was not spelt out in detail, it is apparent from evidence given that the nature of information and evidence to be assessed meant that only an experienced indigenous person would be able to fully comprehend the issues
 - 'the depth of understanding required for functions can, we believe only be delivered by a person who is part of the culture and heritage that requires protection.' 

3.43 The Committee is not convinced that there is a need for the Director to be an indigenous person, nor does it believe that the Director being of another background is a statement by government that it does not respect and trust the contribution to heritage protection made by indigenous people.

Ministerial powers

3.44 The bill currently allows the Commonwealth minister a fair amount of discretion in respect of the power to choose a Director and appoint a reviewer, and the power to make decisions in respect of applications. The Minister also has the power to revoke accreditation, while the Director has the responsibility to advise on accreditation. Nonetheless, in the context of accreditation and the extent of state powers, the Minister is unable to take action in a number of areas. As far as 'last resort' powers are concerned, the Minister is limited by the 'national interest' proviso. Accreditation declarations and long term protection orders are subject to disallowance (proposed section 77).
3.45 The Minister must also consult with State and Territory ministers in accredited regimes in respect of making a protection order.

Operation of ministerial power

3.46 Much of the comment on ministerial power concerned the degree to which the Minister could control the Director:

One of the major problems with the bill as it stands is that there is an apparent split of the decision making process. When you look at the fine details a little more, what you see is that the minister potentially holds a very strong rein on whether to accept the finding of significance and then what he does with that finding - that is, he appoints a director, so he has some control there. A director is not appointed by the Governor General … A director is a single person and does not have to be an indigenous person. A director can write a report that says perhaps it is significant. The minister can find that he does not like that and appoint an independent reviewer … . An independent reviewer writes a report and the minister is then bound by that report. He then comes to making a decision as to whether to make the declaration or not … . Alternatively, if it is an accredited regime, then he can accept the decision that is made at state level as to significance and injury. But in section 26, the detailed accreditation criteria, there is no clear and detailed agency specified as being necessary at the state level to make that decision. So this decision could be made in any way at the state level and the minister may decide to accept it.

3.47 While there are various limits on the powers of a Director, these appear to be appropriate.

Possible limits to ministerial power

3.48 In discussion, witnesses offered several views on the possible role of a Commonwealth minister, and the ways in which this could be limited. The Minister's role is a decision-making one, in that, together with the Director, the Minister makes decisions regarding applications for protection from unaccredited areas. The Minister also has the power to make a decision on a matter of 'national interest' with respected to an accredited area.

3.49 One way in which a minister could be limited was through the separation of various decision-making powers. As noted above, the opposition to what might be described as a populist interpretation of 'national interest' was based in part on the belief that an inappropriate filter could be used to benefit some obvious sites, and disadvantage the security of others. If a broader, more holistic approach was taken, this in itself would limit the scope of ministerial power in respect of national interest decisions. 

3.50 A further development of this limitation was also offered by the NSW Aboriginal Land Council (and others) which sought to separate the decision making process in respect of significance of a site from the decision process involved in the determination of whether a site could be or had been damaged:

The reason that the New South Wales Aboriginal Land Council believes that the issue of determining the application and the assessment of significance and injury or threat of desecration needs to be divorced is that the assessment of injury or threat of desecration and significance is an evidentiary matter. The decision of the minister has other considerations involved and some of them are obviously political.

Review of decisions as ministerial control

3.51 An additional control on ministerial power – or also on the decisions made by an authority or board – was the review of decisions. In discussion with several witnesses, the importance of judicial review was raised, especially in the context of being able to appeal against the decisions of an individual which might be more subject to political pressure and individual bias.
 

3.52 The Committee notes the response of ATSIC in particular on this matter that the characteristics of the quasi-judicial process are not appropriate to the nature of issues arising in questions of protection of cultural heritage. ATSIC noted in particular the absence of legal dispute and the difficulty of establishing significance. The Committee accepts these limitations to the use of the quasi-judicial process.

3.53 This issue of review was also raised in the context of whether a director should be an indigenous person and whether one should clearly define various terms such as 'national interest'. An affirmative response in both cases could limit the grounds for review.
 Although this point was acknowledged by witnesses, some of these thought the benefits of having a specific type of authority or board outweighed the possible problems that might arise in respect of review and the real problems that were seen to exist in the bill which gave too much power to the minister.

3.54 Other evidence suggested that it would be possible to retain some form of review for certain ministerial decisions, especially if the decision-making process was clear. At present, a decision as to the significance of sites and the extent of injury or damage can be made by one party, the director, and the minister then makes a decision to make a declaration. Review of that decision is possible. However, it was thought that if the preferred split between different types of decision proceeded, the process would be simpler:

… in splitting those two decisions as to significance relating to injury and desecration and as to the making of the declaration, leave the making of the declaration and the political process subject to judicial review. Take the other one into an agency – that is, a group of people the majority of whom are indigenous – make the minister bound by the finding of that agency and make the agency fully funded, independent, et cetera.

3.55 The Committee has considered these suggestions and notes that it would prefer to see the process in operation for a period of time before any additional changes were considered. Given the recommendations made by the Committee relating to the opportunity for additional input by indigenous people, the establishment of a small advisory group to assist the Director of Indigenous Heritage, the additional review process relating to accreditation, and the involvement of the advisory group in this process, the Committee considers there are now increased opportunities for more effective management.
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