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CHAPTER TWO

THE NATURE OF THE legislation

Introduction

2.1 Possibly the most important part of the debate concerned the different opinions of the nature of the legislation. In effect, this discussion arose from different perceptions of the need for various levels of protection and different perspectives of the role of the Commonwealth, the states and different interest groups in the community. 

2.2 Conflicting opinion was also expressed about the extent to which the legislation gave power to different groups,
 especially the right to either list or not list sites. In essence, this conflict represented the roles that various parties wished to have – either to be reasonably certain about the existence of sites, the level of clearance and the possibility of development, or, conversely, to be consulted at all stages, to reveal little information unless this was deemed necessary, and to have this less 'open' approach accepted as valid.

The context

2.3 In discussion, several witnesses made the point that it was difficult to examine the bill in a void, and that it needed to be seen within a broad context of changes to the power and role of indigenous people in Australia. In evidence, witnesses stated that there had been several changes to the value given to indigenous heritage in recent years. These were seen as undermining indigenous culture, and the current bill was perceived as a further step in that direction:

From our perspective, I think it is important to remind the committee of the High Court determination in Mabo in relation to the common law definition of native title and where it comes from – that is, the custom and tradition of each of our cultural groups wherever we might be in Australia. It is unfortunate that the nature of the Australian white legal system tends to categorise the nature of what we see as being those things of importance coming from our custom and tradition. The nature of the native title debate has focussed primarily on the property rights issue. As far as we are concerned, the question of our cultural heritage, whether it be the sites, the ritual practice or the language, is inseparable to the whole notion of our culture and tradition.

2.4 A similar point was made by other witnesses:

One of the problems with the whole notion of heritage protection is that the idea of heritage from a Western point of view is one of protecting certain parts of culture and representative samples of culture, whereas from an indigenous point of view the objects of heritage protection constitute the corpus of the cultural value of the land and through it the identity of Aboriginal cultures themselves. So we are dealing with what is a much more total cultural concept than one of the European point of view of representative sampling of things that are important within the culture and often past oriented in that regard as well.
 

2.5 Because of the western tradition, it was also thought that there could be a greater identification with physical objects than with abstract concepts, and this might give a bias towards national interest items being tangible rather than amorphous.

2.6 For others, the development of a more open and certain legislation, including accreditation, was the only way in which progress could be made. For those involved in the mining and grazing industries, for example, change in legislation was necessary to enable planning:

A central requirement of the minerals industry is to have the broadest possible access to land for exploration activity. This is critical to the future development of the minerals industry in Australia, and the growth that can bring to employment and investment and to the Australian economy.

2.7 Representatives of other industry groups also noted that while they were understanding of indigenous heritage and cultural values, they did not see that there was necessarily a clash between these and the other uses of land by non-indigenous society.
 The Association of Mining and Exploration Companies Ltd (AMEC) for example, believed that a lack of clarity had disadvantaged all parties, referring to the 1984 legislation as having 'facilitated and exacerbated uncertainty and industry/Aboriginal conflict', and acknowledging that the new legislation took into account 'consideration of the proprietary and financial interests of persons other than indigenous applicants and state-territory findings in relation to significant areas and objects.

The importance of all forms of heritage and tradition

2.8 A further point made by witnesses was that it was important to respect the entity of the indigenous experience and therefore to provide protection for contemporary tradition as well as what one might call timeless tradition. This is a complex question, and not one the Committee wishes to discuss in detail. However, the emphasis placed on this issue by two witnesses in particular reflected the fact that heritage was a complex matter for indigenous people, and that it did involve all aspects of Aboriginal experience.

There are limits on the scope of the bill before you. It does not purport to enter into the realm of intellectual property rights. It focuses on place and object. One of our concerns is that through the definition of 'significant site' we are confining ourselves to matters of tradition without explicitly recognising that tradition is an evolving concept and we can in fact be talking about high levels of significance under contemporary tradition, which arguably is not covered by the bill.

Cultural differences in approach

2.9 One of the major problems in respect of the process dominated approach is that it is seen to be by its very nature antithetical to indigenous approaches.
 While it is an over- simplification to see industry and state government process as concerned with marking boundaries, defining limits, listing sites and setting parameters to culture, much of the evidence provided to the committee indicated that it was this type of approach that might dominate; and, although there were exceptions at all levels, including industry, lines were drawn sooner or later:

In terms of this legal system that we operate under, to categorise the nature of those property interests as opposed to our community obligations in regard to the practice and protection of our cultural heritage is something which is of major concern for us. It impacts on property rights and our ability to practice those inherent rights that we being to our custom and tradition. While you might separate it, it is inseparable as far as we are concerned. I think that is something fundamental that you have to understand about the nature of our concerns …

2.10 In evidence to the committee, for example, AMEC noted that it was possible to be more precise and accurate in respect of information gathering and use. AMEC was opposed to claims being lodged at different stages of a process; to a blanket acceptance of all indigenous persons as a source of information about sites; to the 'secret' process used in determining applications; and to other processes which were not open and time limited:

From a mining industry perspective, this has played havoc with project financing, land title security and project feasibility studies. As proposed section 26(1)(a) of the bill prescribes blanket protection of all areas and objects of significance, AMEC submits that it should also incorporate an obligation on traditional custodians to come forward promptly when potentially disturbing site works are proposed in areas of interest to them, rather than be permitted to wait until the developer is well down the track.

2.11 Although the Commonwealth was not perceived as wholly supportive or understanding of indigenous approaches and values,
 there was some expectation that its decisions would be less detrimental.

Other use of land

2.12 While much discussion centred on the apparent conflict or polarisation between indigenous land use and western land use, other submissions also noted the sometimes uneasy location of other land users between both main parties. A major group, at least in terms of potential land use, were anthropologists and archaeologists, and in many instances their interests were seen as quite different to those of both indigenous groups as well as mining and other industry groups. 

2.13 In part this difference was seen as one between a holistic view of the world as compared with what was presented as archaeologists and others' more site-specific perspective.
 Other evidence also stated that in some instances, there was a pressure by some disciplines to exclude everyone including indigenous people from an area:

… there are a lot of academics who would like to look at situations where, in terms of environmental type activities, they could exclude Aboriginal people from certain areas so they could do research and what have you. My argument to that is that Aboriginal people are part and parcel of the environment.

2.14 AMEC saw that there was a difference between the cultural and scientific value of archaeological sites, and between ethnographical sites and archaeological sites.
 The company proposed that there be appropriate coverage enabling continued access to certain areas for archaeological sites, as being 'important not only to Australia's indigenous community but also to the wider Australian community for whom a better understanding of Australia's past is valued and desired. A similar point was made by the Minerals Council of Australia, which noted the existing coverage provided by heritage laws: 

An ethnographic site to me means that it is significant to the continued observance of a traditional law or custom or a way of life … If that is lost or if we have gone beyond that, as we have found to be the case in exclusive possession type leases elsewhere, there may still be in those lands sites that are identified as indigenous in origin that could indeed be significant. They may be significant to indigenous people, but their assessment of the significance should not be limited solely to the significance to the indigenous people. You then have to look, as you would in an archaeological sense, about whether they are valuable for historical purposes, scientific purposes, educational purposes or the general community.

The role of the Commonwealth

2.15 For several witnesses, the role of the Commonwealth was that of a major player in all matters where the balance between competing interests was seen as unequal. In this context, the Commonwealth was expected to maintain a traditional role of protector of the less powerful. To some extent this role was a moral responsibility. Witnesses referred, for example, to the 'legal and moral responsibility' which the Commonwealth had to deliver a specific level of heritage protection.
 

2.16 Witnesses also referred to the Commonwealth's responsibilities as a legal and as a constitutional responsibility. In respect of indigenous people, these obligations were seen as having been ratified through the 1967 referendum:

I think it is fair to say that [the Commonwealth] is not utilising the power specifically afforded it through the 1967 referendum. It is difficult to argue that the Commonwealth has a constitutional responsibility in real terms, but it has a constitutional capacity which it has exercised in the past and which, under this bill, it is choosing to back away from.

… the Commonwealth has a moral obligation in our view to the indigenous people to exercise its authority given by the 1967 amendments to the referendum to ensure that there is an effective protection regime available for indigenous people. To our mind it is not possible for the Commonwealth to do that if, by its own legislation, it limits when and where it will choose to intervene in the protection of indigenous heritage.

International obligations

2.17 In addition, the Commonwealth was seen as having additional legal responsibilities through Australia's obligations under various conventions
. Although there was no requirement for the Commonwealth alone to meet such obligations – they can in part be met through the actions of State governments – it was thought that the Commonwealth could not abandon its commitment entirely:

… there are some very strong obligations [in the Convention on the Elimination of all Forms of Racial Discrimination] placed on the Commonwealth. It is reasonable for the Commonwealth to seek to meet those obligations by way of delegation and utilisation of state regimes … But in that process for the Commonwealth to withdraw and leave it entirely to those state regimes to satisfy the Commonwealth's obligations under international instruments is, I would suggest, going a step too far.

2.18 Other witnesses also referred to the issue of international obligations,
 and included among these obligations the following:

· The Declaration of the Principles of International Cultural Co-operation.

· The Convention for the Protection of the World Cultural and Natural Heritage.

· The International Covenant on Economic, Social and Cultural Rights.

· The International Covenant on Civil and Political Rights.

2.19 In evidence, representatives of the Prime Minister's department advised that 'as far as we are aware, this legislation does not breach any international conventions.'
 However, another submission stated that the 'national interest' provision in the bill was 'incompatible with the domestic and international responsibilities and obligations of the Commonwealth Government in relation to indigenous heritage – which make clear that the protection of Aboriginal heritage is an important national interest in itself’, and stating elsewhere:

The Commonwealth has ultimate accountability for the way in which indigenous heritage is treated by all State and Territory governments and in doing so must take measures which ensure that indigenous heritage and the cultural heritage values of indigenous people are afforded appropriate and adequate protection.

2.20 It was also suggested that if certain standards or rights – such as the Commonwealth being a last resort in all instances – were not maintained, then it was possible application would be made to external powers for assistance.
 The absence of monitoring processes of accredited legislation was seen as an indication of a lack of commitment to national and international obligations. 

Specific functions of the Commonwealth

2.21 Under the current legislation, the former provision in the 1984 Act of the Commonwealth being a broad 'last resort' mechanism has been removed. Most earlier recommendations for its reform
 have proceeded on the basis that the Commonwealth should provide a remedy of last resort as a national responsibility.
 The Evatt Report recommended that, where State and Territory regimes are accredited under the Commonwealth Act, the Act would be retained as a mechanism of last resort with the Commonwealth Minister relying on assessments of significance undertaken by the accredited State and Territory regime. The Joint Committee’s Eleventh Report also supported the concept of legislation of last resort, and Professor Garth Nettheim confirmed:
… the other thing which I initially needed some persuading of, but was eventually persuaded by, was the idea of retaining the Commonwealth’s role as a backstop. That is important …

2.22 ATSIC commented that this provision creates concerns for indigenous people because it 'fundamentally changes the nature of Commonwealth involvement in indigenous heritage protection and the relationship between Commonwealth, State and Territory regimes.'
 Mr Michael Dodson, Director of the Indigenous Law Centre of the University of New South Wales stated that:
… if the onus is upon the applicant to prove the national interest, that is going to be impossible unless the national government says the national interest is the protection of areas and objects … how the hell are you going to get in the door?

2.23 However, the Government believes that the retention of a mechanism of this nature would not be beneficial. The Hon Peter McGauran MP, in the Second Reading Speech, stated that:
Amending the Bill in this way would potentially involve the Commonwealth in all indigenous heritage protection cases. This is contrary to the Government’s policy of providing a clear delineation of responsibilities between the Commonwealth and accredited States. Indeed, if the Commonwealth were in a position to review all State decisions, there would be no incentive for States and Territories to seek accreditation.

2.24 The Bill provides, therefore, that where State and Territory regimes achieve accreditation, applications to the Commonwealth may only be accepted where issues of ‘national interest’ are involved – for example, where a particular site or object has some special quality that suggests its protection may be in the national interest.
2.25 Witnesses suggested that the role of the Commonwealth, under its moral and legal obligations, was to offer at least the option of being a 'last appeal' in contentious matters: 

The commission has one top priority in terms of the changes it sees as essential to the existing bill – that is, to retain access to the Commonwealth scheme as a last resort mechanism. That is not the case under the bill as it currently stands. It includes a sieve and confines access in the case of accredited regimes to applications which involve, in the opinion of the minister, matters of national interest.
 

2.26 The issue of 'last resort' is of considerable importance to all parties. The 'last resort' represents the opportunity for a final appeal process, with a clear expectation however that this process will operate on principles somewhat different to those available under accreditation schemes. In one sense, therefore, the argument in favour of the 'last resort' power of the Commonwealth is an argument within a tradition of the Commonwealth taking steps to protect indigenous culture:

The one operative protection declaration that we have in force at this moment relates to Junction Waterhole at Alice Springs. It is a case where the political weighting of the detriment to the developer versus the detriment to the indigenous applicants was different at the state or territory level from the political weighting of those respective detriments at the Commonwealth level, and the result was that we had a Commonwealth declaration for protection. 

2.27 In this sense, there is quite broad support for a 'last resort' mechanism, including by some of the industry groups.
 Certainly, there was some scepticism about the likelihood of fair decisions coming from the state level, and a belief that these were more likely at the Commonwealth level.

National interest

2.28 However, given that the Commonwealth last resort power is linked to intervention in respect of matters of 'national interest', there was some concern expressed about exactly what 'national interest' would mean. While generally the preference for precision or clarity lay with those representing various industry groups, there was also a concern on the part of others that there needed to be a broader definition of 'national interest'.
 This was primarily to move away from what might be seen as an economic or commercial view of 'national interest' and towards a broad understanding that the protection of indigenous culture was in itself a matter of national interest.
 

2.29 Other concerns were expressed that the absence of definitions was a means of controlling the process and trying to overcome other limitations:

The fact that the act has not in the past and this bill again does not include specific definitions has allowed the legislation in the past to be used as an economic weapon – that is, to stall, stymie, delay development. What we are seeking here is legislation that is clear and specific and that limits the ability of Aboriginal claimants and applicants to manipulate the legislation. If there were to be definitions included, they would have to be developed in conjunction with indigenous people.

2.30 In some cases, it was thought, a narrow definition of 'national interest' would conflict with the supposedly more generous principle of the ‘last resort’ mechanism. Much might appear to be offered, but it could be very limited in nature and coverage: 

One of the flow-on effects of the inclusion of national interest as a sieve in the bill is that, in effect, what the states look at in their regimes is a completely different set of measures and considerations to what the Commonwealth looks at under its scheme. At the state level clearly the applicant for protection is dealing with local issues of indigenous heritage values, very local value issues. The Commonwealth, on the other hand, is dealing with national interest. … the bottom line is, unless you are talking about Uluru or something that captures the national imagination, it does not get a guernsey.

2.31 For some, the Commonwealth's responsibility in terms of safeguarding a 'national interest', required a generous interpretation of 'national interest':

The national interest is that the cultural sites and the cultural areas ought to be protected. From my understanding of some aspects of the bill, the national interest is economical or commercial rather than cultural. They are talking about the protection of cultural areas when in fact, if there is some conflict between a cultural site and a commercial interest, the commercial interest gets precedence over the protection of the cultural site.

2.32 A similar point was also made by ATSIC in its statement that the Commonwealth had to avoid a grandstanding approach to 'national interest', identifying only the most obvious or most popular sites and leaving others which were less appealing. In their argument, ATSIC reinforced the point that it was essential for the involvement of the various parties to be systematic, not spectacular. The use of ‘last resort’ mechanisms was intended to be the exception, not the rule, but this approach could only work fairly if there was a commitment to a broader understanding of what was valuable to society.

2.33 In some arguments, this meant that the protection of indigenous culture – in all aspects and at all levels – was a 'national interest'. By adopting such a position, organisations and government would avoid the argument about what was special because it was 'national', and what was of limited value because it was too local and unimportant: 

[national interest] is an inappropriate criteria by which to measure whether or not a particular site ought or ought not be protected. It is a restriction on access to the last resort function of the act. If the national interest is not going to be taken out of the legislation, then it must include that the national interest is the preservation of Aboriginal cultural heritage and that this is in the national interest.

2.34 In general, although recognising the problems involved in the lack of precision, the Committee believes that there is a need for flexibility in respect of key terms, and does not consider that there should be more precise definitions. 

Uniform national standards

2.35 According to some submissions, another major role that should exist for the Commonwealth was to develop national standards, a process that was recommended in the Evatt report:

These standards [in Evatt's view] would prescribe the core requirements of acceptable heritage protection regimes covering matters such as: objectives of laws, definition of cultural heritage, administrative regimes, site assessment, planning and development procedures, confidentiality issues, access to areas, effective enforcement and compensation. They would be applicable to State and Territory laws and, where relevant, the Commonwealth Act, bearing in mind that its objective is to provide a mechanism of last resort.

However, the standards in the Bill fall far short of this approach and do not require States and Territories to establish best practice … in order to be accredited … the bulk of the standards contained in the bill are so broad as to allow a majority of existing State and Territory regimes to be accredited without significant improvements.

2.36 Clause 26 of the Bill specifies the standards that must be met by a State or Territory in order to achieve accreditation by the Minister.
 Originally, Clause 26 referred to the ‘minimum standards’ necessary to achieve accreditation. The current Bill has removed the term ‘minimum’ as it “… was creating a significant misunderstanding”.
 The removal of the term ‘minimum’, by itself, does nothing to strengthen the standards. 

2.37 Nonetheless, there have been some changes to standards, including;

· blanket or presumptive protection (although this is limited);

· the separation of processes; and

· some involvement of indigenous people in decision making.

2.38 Other areas in which improved standards had been recommended in earlier reports included:

·  the establishment of Aboriginal Heritage bodies;

· dealing appropriately with culturally sensitive information; and 

· the use of effective sanctions.

2.39 These matters are considered in greater detail, at Paragraph 2.51 – 2.52 and in Chapter 3.

The role of the States

2.40 Essentially, the bill gives the states considerable powers in respect of heritage protection, through allowing them a choice of being accredited and thus taking on the role of protection, or choosing not to be accredited. If the latter, there was no obligation to accept even minimum standards.

2.41 The attitude of witnesses to the role and potential role of states in the protection of heritage also varied. In some instances there was support for the idea of devolution of responsibility, and an acceptance that heritage and its protection – including indigenous heritage – was essentially a state responsibility:

I think most people would agree that the states and territories are really in the best position, particularly in relation to the operation of land management regimes. We feel that the option should really be that the Commonwealth should enact minimum standards that are binding on the states or territories; it should not be a situation of a choice of being unaccredited or accredited.

2.42 There was also an acknowledgment that state governments were more inclined to a fairly minimalist approach in respect of accreditation. 

Accreditation

2.43 The issue of accreditation is a contentious one. The 1996 Evatt Report recommended that the State and Territory regimes be accredited:

with the aim of improving State and Territory protection regimes and avoiding some of the problems arising from the interaction between the Commonwealth Act and the laws of the States and Territories. An appropriate system of accreditation would help to avoid the delays and costs involved in re-examining issues at Commonwealth level … 

2.44 However, while there is acceptance of the fact that accreditation could be a useful process there is concern that the standards approved through accreditation are inadequate.
 Further, if there is an accredited regime in place, however minimal, the onus will then be on the applicant 'to show that it would be in the national interest to make a protection order'.
 The involvement of Aboriginal people in the processes at the State or Territory level – as part of the accreditation process – should theoretically reduce duplication and improve administration, according to the Hon Elizabeth Evatt.

2.45 Nonetheless, it should be possible to improve the accreditation standards without running several systems at State and Territory level. The Commonwealth could also meet its responsibilities by insisting on developing better standards and also ensuring that an appropriate level of advice is available.
 The Committee notes in this context that there has been little satisfaction with the current level of standards including by the majority of the Joint Committee.

2.46 By linking heritage management to land management – a state responsibility – the bill is seen as logically treating all like issues in a similar fashion. The inclusion of indigenous heritage with other forms of land management tends to remove heritage from a cultural and personal issue to one which is a matter of effective use of a resource.

2.47 However, in some instances, this approach was resisted: 

… Aboriginal cultural heritage is not just a land management issue; it is the protection of a people's cultural heritage. That is more than just land management … . NSWALC has no problem and in fact supports state involvement in Aboriginal heritage protection. However, it needs to be ensured by the Commonwealth that the standards are sufficiently high, sufficiently prescriptive and sufficiently rigorous so that it actually takes place.

2.48 In itself, the allocation of certain responsibilities to the states,
 should not create insuperable problems. In theory the bill offers options to states in respect of accreditation: opting in requires some commitment to at least basic principles laid out by the Commonwealth, opting out leaves heritage matters to the Commonwealth. 

2.49 The bill is perceived as giving too much power to the states in return for very limited commitment and monitoring on the part of the Commonwealth. There was a concern in particular at the absence of a clear monitoring role and the absence of effective sanctions.

2.50 Subclause 26(1)(h) requires that State and Territory laws:

… provide effective deterrents to injury or desecration of areas referred to in paragraph (a) or injury, desecration or illegal removal of objects so referred to through appropriate offences and penalties.

2.51 In her report, the Hon Elizabeth Evatt recommended that minimum standards for State and Territory laws should include:

· criminal sanctions with adequate penalties, and limited defences;

· provision to ensure that criminal sanctions are effectively enforced; and

· provision to enable Aboriginal people to act as inspectors, to monitor compliance and to launch prosecutions.

2.52 The general wording of subclause 26(1)(h) may lead to implementation problems. It is unlikely that a general law is capable of providing 'effective deterrents' in all circumstances. Therefore, it may be appropriate to require that State and Territory regimes must pass laws that provide substantial deterrents to injury or desecration of indigenous sites and objects.

2.53 While there was no inevitable opposition to the idea of state involvement, the concern was more that this involvement was not at the requisite level.
 The history of state action in the heritage and indigenous culture field was presented as generally an adverse experience:

We see that the federal government trying to give this piece of legislation to the states is stepping away from what is its Commonwealth constitutional responsibilities … To give away its responsibilities to the Northern Territory government is, in its weakened form, going to further again weaken our rights and … our responsibilities to look after sacred sites … .

Drawing on our experience to date, in terms of the Northern Territory government and how they deal with Aboriginal people's rights and responsibilities, if this bill was to go ahead in its current format and it was left to the Northern Territory government to then develop their heritage bill, given that they already have the Aboriginal Sites Protection Authority in place, that piece of legislation would be watered down to the lowest common denominator.

2.54 The absence of penalties, pointed out by other witnesses, was an indication that the Commonwealth was willing to hand over a substantial responsibility to the states without expecting much in return.
 However, there has been a major concession in proposed section 26(1)(c) which provides for state and territory laws that are the subject of accreditation to make provision to separate decisions about significance of a site and decisions about protection of the site.
 

2.55 On the other hand, other evidence stated that the bill would go too far, creating a separate set of rights for the indigenous community and excluding input from other major users of land:

This dichotomy of approach to heritage regulation, where Aboriginal heritage is separated, and treated differently to other heritage issues has the potential to cause dissent and community division. This will be particularly apparent where property rights are concerned. …

[the bill] requires that Aboriginal Heritage protection be assessed almost exclusively according to indigenous traditions, observances, customs and beliefs. The Bill also allows for issues to be resolved by negotiation and mediation.

These particular provisions will be seen by the farming community as allowing an alternative avenue for progressing land claims, and will provide a de facto right to negotiate (RTN) even on freehold land.

2.56 It is unlikely that such divergent opinions can be easily reconciled. However, there were some suggestions that one solution to the apparent inequity would be to develop a set of basic standards:

[I]f such minimum standards were legislated in the Commonwealth legislation, the implication is that, where the states and territories do not comply, they would find their own land use and administration legislation would be inconsistent with Commonwealth law. It would create unworkability in the states and territories, so that they would really be forced, simply by means of the uncertainty that it would create to land developers and land users, to basically bite the bullet and make those changes.

2.57 This approach, if not necessarily this same content, was accepted by other parties who felt that the mixture of legislation, different standards and lack of recognition of multiple interests meant there had to be a more transparent process: 'There is clearly a role for the Commonwealth in facilitating a more consistent, rigorous, transparent and equitable national approach to these matters.' 

2.58 There was opposition to the Commonwealth's approach by the Western Australian government which stated that:

It is of concern to the Western Australian Government that the issues it had previously raised had been ignored by the Commonwealth and the Bill now incorporates amendments in respect of the standards for accreditation which try to impose on the States [an] unsatisfactory and unworkable regime. In practice, it is difficult to see how the regime will operate in an effective way.

The main issues are the amendments to the standards for accreditation which require the State law to provide blanket protection of all areas of significance whether they have been previously identified or not and to require advance approval of an activity taking into account indigenous heritage issues.

Procedure not protection

2.59 Several witnesses stated that the bill dealt only with procedure and process, and did not in itself provide the requisite protection: ‘the objects of the bill have changed from what is in the act now to focus on putting in place procedures rather than concentrating on effective protection’.
 The fact that the objective of the bill is ‘to establish procedures relating to[preservation]’ and ‘the accreditation of laws in force in State and self-governing Territories …’ was seen as emphasising a process:

Under the rules of statutory interpretation the courts will interpret the statute according to its object. Therefore the object needs to be clearly stated as being the preservation and protection of Indigenous cultural heritage and not merely the establishment of procedures.

2.60 In part, the emphasis on procedure arises from a belief that these are state matters and should be left to states.
 The issue of enforcement is therefore less important. Nonetheless, a major concern expressed by witnesses was that the absence of a monitoring role and of penalties could mean there was little consideration of the way in which the States were meeting what were perceived as minimal standards:

We are concerned that the deterrents which would flow to the accredited bodies at a state level are not specified in any sense. There is a set of criteria in the federal legislation. But if one goes to an accredited body, there are no minimum standards in relation to penalties or deterrents from interfering with Aboriginal sites.

2.61 While there is some support for state involvement in the management of land and heritage, there is also an emphasis that this must be at a high enough level to provide appropriate protection.
 Otherwise, the process will dominate at the expense of protection:

One of the intentions of Evatt's recommendations was to pursue some measure of uniformity through the standards. That has not been picked up in the bill. There is no pretence to seek to achieve uniformity. The standards do not go anywhere near the level of detail that would be required to pursue that avenue.

Blanket protection

2.62 One major area in which the issue of protection arose was that relating to 'blanket protection'. This has been a controversial issue for some time, especially as it relates to the extent to which particular groups must make individual applications or are able to assume that a basic level of protection exists:

One of the most important features that hasn't been sufficiently addressed is the need for a blanket protection scheme. … This blanket protection approach means that there is a presumption sacred sites are protected, rather than forcing indigenous communities to go through registration processes before a site is protected. It also means that protection should be effective.

2.63 There was opposition to the idea of blanket protection on the grounds that it was ' a burden of strict liability on developers',
 and that this:

Has far reaching implications some of which have the potential to impede the negotiation or appropriate settlement of heritage issues unless balancing responsibilities are recognised and required.

2.64 Subclause 26(1)(a) has been redrafted to clarify its intent and ensure that all accredited State and Territory regimes provide for blanket or presumptive protection:
Blanket protection implies that all significant areas and objects, whether they have been previously identified or not, are protected and can only be disturbed if permission is granted to do so. This puts the onus on a developer to ensure that no heritage sites are at risk before work goes ahead.

2.65 The Bill’s Second Reading Speech confirms the evidence
 of the Minister for Aboriginal and Torres Strait Islander Affairs, Senator the Hon John Herron, that the legislation is intended to provide blanket or presumptive protection, and this is an important feature.
 Thus, there is some form of blanket protection available where a state chooses accreditation. However, a state which is not accredited is not bound by any minimum standards and therefore does not have to give blanket protection:

Custodians have to basically apply through different procedures in the bill to have protection recognised. We would argue that the manner in which that occurs does not satisfy the criteria of blanket protection … the onus in blanket protection is on land users to ensure that areas in which they are working or areas that they are using do not contain sacred sites.

2.66 The Committee does believe a slightly stronger form of blanket protection is desirable and has made a recommendation to that effect in the following section.

Recommendation 1 

The Committee notes the evidence from the Government, provided in the Minister’s Second Reading Speech that the legislation is intended to provide blanket or presumptive protection. However, to clarify that intention in the legislation, the Committee recommends that Committee recommends that 26 (1) (a) be amended to read:

26 (1) (a) 
that those laws provide for the blanket or presumptive protective of all areas and objects that are significant to indigenous persons in terms of their indigenous traditions and, if that protection is to be removed, for the requirements, in particular, of paragraphs (e), (f) and (g) to be met.

2.67 The Committee has also noted concerns about monitoring of accreditation, and has made the following recommendations.

Recommendation 2

The Committee is concerned that the accreditation process does not include a mechanism to ensure accredited state regimes, once accredited, are reviewed and that standards continue to be met:

· The Committee recommends that, without prejudice to the other responsibilities of the Minister and the Director of Indigenous Heritage at sections 10 and 27, the legislation be amended to require the responsible Commonwealth Minister to review the legislative basis and performance of accredited state or territory regimes every five years.

· The Committee recommends that review by the Minister should be conducted in consultation with the advisory committee to the Director of Indigenous Heritage.

· The Committee recommends that the results, which should be made public, should be used to assess whether accreditation in a state or territory should continue.
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