Dissent of Non Government Members

from the Report of the Senate Legal and Constitutional Legislation Committee on the Aboriginal and Torres Strait Islander Heritage Protection Bill 1998
The Non Government members of this Committee note and endorse the recommendations of the dissenting minority regarding this legislation in the Eleventh Report of the Parliamentary Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund.

They further note that many of these recommendations have not been adequately addressed in the government's amendments to its original Bill.

The Non Government members of the committee are unable to support the recommendations made by the Coalition members in this report.

They find that the recommendations are inoffensive in themselves, but do not adequately address the problems these recommendations attempt to address.

Of greater significance is their failure to recommend changes to unacceptable provisions in the Bill, or additions to the legislation where the Bill fails to deal with critical issues.

The Legal and Constitutional Legislation Committee notes the significance of Australia's international obligations under CERD, and other instruments such as The Covenant for the Protection of World Cultural and Natural Heritage, The International Covenant on Civil and Political Rights, and The International Covenant on Economic, Social and Cultural Rights. In accepting the cited advice from the Prime Minister's department that " as far as we are aware, this legislation does not breach any international conventions" the Coalition members of this committee have failed to heed contemporary evidence.

Despite having received contrary advice from their own senior legal advisers, the government gave the exact same assurance to the Joint Committee, the Parliament and the public on the Native Title Act amendments

The dissenting members are particularly disappointed at the failure of the Report to reflect an understanding of or response to the recent adverse findings of the International Committee for the Elimination of Racial Discrimination in respect of the Native Title Act 1998.

The International Committee has found that amendments to the NTA are discriminatory, and to the detriment of Indigenous Australians, and as such are in breach of the government's obligations as a signatory to the Convention for the Elimination of Racial Discrimination.

Since the Mabo decision, the concept of native title has been recognised as a part of Australia's common law, and has had statutory recognition and protection. It would appear to be a matter of fact in respect of areas where there has been a positive finding of existing native title, and strongly arguable in respect of any area where a native title claim has been accepted and registered, that anything short of presumptive protection would be inconsistent with the Racial Discrimination Act 1975. It follows that any exercise of the undoubted capacity of later Commonwealth legislation to override the RDA is inconsistent with CERD.

The consequences of proceeding without due regard for Australia's international obligations include a diminished international reputation, the possibility of international sanctions, and a significant level of legal and constitutional uncertainty.

The Commonwealth is constitutionally restrained from dealing with different states in differing and discriminatory ways. It has been a matter of concern, in any event, that Indigenous Heritage receives variable levels of protection between the various states and territories. That fact remains as a key argument for overarching Commonwealth legislation.

In seeking to confirm the responsibility of the States and Territories for Heritage Protection, the Commonwealth could have opted for a prescriptive, template legislation approach. Having rejected that in favour of a scheme of accreditation it is incumbent on the Commonwealth to put forward such accreditation criteria, and such monitoring and oversight provisions, that the chance of wide disparity in protection standards between states would be impossible. They have failed to do so.

It is important that the role of Director of Indigenous Heritage Protection is in fact, and is seen to be, independent of routine political interference. The legislation fails to provide such independence, and the Coalition members of this Committee having noted that fact have opted to endorse that approach. Non government members of the committee take the contrary view.

The Director's independence will be impaired if his or her functions are not supported by a properly resourced, specialist agency

Similarly, the Coalition recommendation that the Director be advised by a "small committee of appropriately qualified persons, the majority of whom are indigenous", is a pale reflection of the recommendation of the Evatt report that they thereby tacitly support. The dissenting view is that the Evatt recommendation should be implemented in full.

The Bill remains open to the perception that it is archaeological in nature. It uses words such as "traditional" to denote practices identical to those of the distant past, or objects and sites that relate to the distant past. Unless the Bill provides protection for all the things of traditional and historic significance to living people in living cultures it will be seen as both inadequate and racially discriminatory. It is inconceivable that people of Anglo-Celtic descent would accept the arbitrary imposition of a date before which aspects of their heritage were worthy of protection and respect, and after which were to be considered insignificant.

The Bill fails to address the ongoing contentious issue of how to properly and justly deal with indigenous artefacts, artworks and human remains that are currently in the possession of non-indigenous institutions and individuals. Whilst return of such things may be in some cases impractical, illegal or undesirable, this issue is critically important to both the process of reconciliation, and to the non-discriminatory application of the law.

Indigenous Heritage cannot be described or contained within state boundaries. The Bill must accommodate the fact that some complex, cross border issues will need to dealt with by a single jurisdiction or obvious consequences including injustice and inefficiency will follow.

A related issue not dealt with in the Bill is the protection of non-contemporary artefacts, art works and significant objects from expropriation and exploitation.

The Non Government members of the committee, feel that this report ignores too many important issues, and has missed the opportunity to recommend amendments to the Bill that are appropriate and are supported by the majority of experts that gave evidence.

Consequently, the non-Government members propose the following recommendations:

Recommendation 1

That the Commonwealth should retain a direct role in ensuring the ongoing protection of indigenous heritage under this Act.

Recommendation 2

That applicants seeking protection in matters that involve more than one State or Territory should have access to direct Commonwealth protection.

Recommendation 3 

That the Director of Indigenous Heritage Protection should be a statutory officer, appointed by the Governor General in Council, with appropriate measures for the protection of the independence of the office, including security of tenure.

Recommendation 4

That an Aboriginal Heritage Advisory Council be established under the proposed Act , consistent with the recommendations of the Evatt report.

Recommendation 5

That the Director of Indigenous Heritage operate at the head of an appropriately resourced and staffed agency.

Recommendation 6

That standards for the accreditation of State and territory protective regimes, and for the Commonwealth itself, must include appropriate wide reaching presumptive protection.

Recommendation 7

That State and territory accreditation standards must include provision for culturally appropriate, fair and accessible procedural as well as substantive protection.

Recommendation 8

That State and Territory accredited regimes should be subject to ongoing monitoring and review as well as periodic formal review.

Recommendation 9

To avoid any doubt, Commonwealth and accredited regimes must provide protection in ways that allow for the continued change, adaptation and growth that is innate to any living culture.

Recommendation 10

That this legislation must make provision for dealing with indigenous works of art, artefacts, recordings in any medium of traditional ceremonies stories and songs, and human remains that are presently in the possession of non-indigenous individuals or institutions. Criteria for inclusion within the ambit of legislation should include evidence of informed consent at the time of acquisition, and the expressed interest of living alternative indigenous custodians. Such provision may include, but not be limited to, procedures for joint management and custodianship.

Recommendation 11

That this legislation provide for the protection of non-contemporary indigenous art and other incidents of indigenous culture from expropriation and exploitation, whether for commercial gain or for other purposes.

Recommendation 12

That for the purposes of this legislation the term "national interest" must be defined to embrace the need to protect indigenous heritage and to uphold Australia's international obligations.
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