APPENDIX 3
A comparison of recommendations proposed by the Parliamentary Joint Committee on Native Title and the Torres Strait Islander Land Fund and the Aboriginal and Torres Strait Islander Heritage Protection Bill 1998
Where appropriate, reference is made to submissions to the Senate Legal and Constitutional Committee recommendations and submissions made to the Committee's inquiry.

Recommendations arising out of the Committee’s eleventh report
Current state of the Bill in relation to proposed recommendations

Recommendation 1 (Chapter 4)

That Commonwealth legislation concerning indigenous heritage protection, in being legislation of last resort, not provide specific provisions for particular States as does Part IIA of the current Act.


See Schedule 1, savings provision in respect of Victoria; see also Submission No. 10, Mirimbiak Nations Aboriginal Corporation, pp.63-64.


Recommendation 2 (Chapter 4)

That, insofar as is consistent with legislation of last resort, the Commonwealth statute be amended to provide for an accreditation regime to ensure uniformity of practice across the States and Territories.


In the Second Reading Speech for the Bill, Mr Peter McGauran MP stated that:

“… the Commonwealth is requiring a high level of protection but not uniformity of practice between State and Territory regimes. States and Territories have unique social, cultural and legislative Environments and the standards need to allow flexibility for States and Territories to have regimes that can meet the prescribed standards but in a locally appropriate way.”

This issue is discussed in Chapter 2 of the Legal and Constitutional Committee's report, but no recommendation has been made to provide for a national scheme

Recommendation 3 (Chapter 4)

That in regard to the issuing of heritage protection declarations by the Commonwealth, the Commonwealth, States and Territories be required to take all reasonable steps to complete consultations within a particular period following an application.


50  Time limits for negotiation/mediation processes


(1)
Subject to subsection (3), all processes of negotiation or mediation, or both, in relation to a UR application must be concluded within a period of 3 months after the 30 days specified in the public notice under section 33 comes to an end.

(2)
Subject to subsection (3), all processes of negotiation or mediation, or both, in relation to an AR application must be concluded within such period (not exceeding 3 months) after the 30 days specified in the public notice under section 33 comes to an end, as is determined by the Minister.


(3)
The Minister may, at any time before the end of the period fixed under subsection (1) or (2), or before the end of that period as extended by virtue of a previous operation of this subsection, extend that period by a further period of one month.


(4)
The extension must be effected by notice in writing given by the Minister to the Director.

There are also prescribed time limits for reporting:

60  Time limits for reports


(1)
If the Director is required, under Division 2 or 3, to prepare a report for the Minister, the Director must give the report to the Minister as soon as practicable but:


(a)
if the report was required under Division 2—within 3 months; and


(b)
if the report was required under Division 3—within a period specified by the Minister;

after first becoming so required to prepare the report.


(2)
If an independent reviewer is required, under Division 2 or 3, to prepare a report for the Minister on any matter or matters, the independent reviewer must give the Minister a report in relation to that matter or those matters as soon as practicable but within a period that is specified by the Minister.


(3)
The Minister may, if, before the end of a period referred to in subsection (1) or (2), he or she considers it necessary to do so, by notice in writing given to the Director or independent reviewer preparing the report, extend the period for preparation of the report by such further period as is specified in the notice.


(4)
A failure to submit a report to the Minister within the period referred to in subsection (1) or (2), or within that period as extended under subsection (3), does not invalidate the report.



Recommendation 4 (Chapter 5)

That, in regard to the process of determining whether heritage protection may be removed, the Act require compliance with guidelines to protect culturally sensitive information and that the guidelines follow those of the Federal Court in WA v Ward.


Clause 26 outlines the standards of accreditation which must be met in order to attain Ministerial approval for proposed State and Territory regimes. Recommendation 4is provided for by subclause 26(1)(f) which states:

that those laws provide protection for culturally sensitive information disclosed in the course of administering heritage protection legislation.

Subclause 26(1)(f) is not very detailed and does not ensure that the orders as outlined by Lee J in WA v Ward are adhered to. The issue is discussed in Chapter 2 of the Legal and Constitutional Committee's report. The Committee has recommended that there be a review process put in place to monitor the assessment process. This process requires both the Minister and an advisory body to work together.



Recommendation 5 (Chapter 6)

That the issue of determining whether a particular site be considered to be significant be separated from the question of whether or not land be used in a particular way. The issue of significance should be decided by an independent administrative agency with appropriate resources.


Firstly, the issue of significance has been separated from The question of whether or not land be used in a particular Way. Subclause 26(1)(c) creates a new subclause which States:

(c) that those laws provide for decisions in relation to the significance of areas or objects to be made in consultation  with indigenous persons and separately from any decisions in relation to the protection of those areas or objects.

The Bill does not, establish an independent Administrative Agency.  It does, however, provide for the Appointment of a Director of Indigenous Heritage Protection (Clause 9).One of the functions of the Director is:



As required under this Act, to assess the significance of, or threat to, areas and objects in respect of which an application for protection has been received (Subclause 10(f)).

The Director, therefore, determines the significance of, or threat to, areas and objects that may be threatened and it is for the Minister to subsequently determine how the land will be used.

Furthermore, one of the standards that must be met before Ministerial approval for a State or Territory regime is given is Subclause 26(1)(c) which states:


that those laws provide for decisions in relation to the significance of areas or objects to be made in consultation with indigenous persons and separately from any decisions in relation to the protection of those areas or objects.

The Legal and Constitutional Committee believes there should be provision for higher level consultation - see Recommendation 3. It has also recommended that there be an advisory body to assist the Director of Indigenous Heritage – Recommendation 4. This body has a role in the reviewing accreditation, as recommended at Recommendation 2.



Recommendation 6 (Chapter 7)

That the registration of indigenous heritage sites be facilitated by Local and State governments. Responsibility for registration should be in the hands of indigenous people with the assistance of an independent agency.  Registration should not be equated with permanent protection.


There is no provision in the Bill for the registration of indigenous heritage sites to be facilitated by Local and State governments. The Bill does, however, provide for a register of claims to be established and maintained by the Director of Indigenous Heritage Protection (Clause 22).

While the Bill does not require the Director to be an indigenous person, it does state that:

A person is not qualified to be appointed unless the Minister is satisfied that the person has an understanding of indigenous culture and heritage and an ability to deal with indigenous persons in a culturally sensitive manner (Subclause 11(2)).

Furthermore, a negotiated or mediated agreement may, upon request, be registered:

51  Registration of negotiated or mediated agreement


(1)
If the core parties participating in negotiation or mediation processes reach an agreement in relation to the area or object to which an application relates, those parties and any other parties participating in the processes who are prepared to sign the agreement may request the Director to register that agreement.

(2)
The Director must, if he or she is satisfied that the agreement is consistent with the purposes of this Act, cause particulars of the agreement to be entered on the Register.

Clause 52 outlines the effect of registration on an agreement.

Recommendation 7 (Chapter 7)

That the management of indigenous heritage by indigenous groups and Local government (such as the initiative between the Shire of Cardwell and the local Aboriginal community through the CQLC and the Girringun Elders and Reference Group) be encouraged and given any necessary legislative backing.


Not adopted.

Recommendation 8 (Chapter 7)

That where the Commonwealth Minister takes decisions under the last resort function, the reasons for the decision be required to be published at the same time that the actual determination is tabled.


Subclause 26(1)(g) states:

that those laws ensure that, subject to paragraph (f), interested parties are treated fairly and given an opportunity to put their views and obtain reasons for decisions on the removal or non-removal of protection referred to in paragraph (a).



Recommendation 9 (Chapter 9)

That to qualify for accreditation, State and Territory legislation provide for blanket (or presumptive) protection of indigenous objects, sites and remains.


In the Second Reading Speech for the Bill, Mr Peter McGauran MP stated that:

“the Committee recommended that the standards for accreditation be amended to require ‘blanket’ protection of heritage areas and objects. Blanket protection implies that all significant areas and objects, whether they have been previously identified or not, are protected and can only be disturbed if permission is granted to do so. This puts the onus on a developer to ensure that no heritage sites are at risk before work goes ahead. In response to this recommendation standard (a) has been redrafted to clarify its intent and ensure that all accredited State and Territory regimes do provide blanket protection.”

26  Standards for accreditation


(1)
Subject to subclause (2), the following are standards for the accreditation of the laws in force in a State or self‑governing Territory in relation to the matters referred to in paragraphs 24(a), (b) and (c):


(a)
that those laws provide for the protection of all areas and objects that are significant to indigenous persons in terms of their indigenous traditions and, if that protection is to be removed, for the requirements, in particular, of paragraphs (e), (f) and (g ) to be met.
The Second Reading Speech confirms the evidence of the Minister for Aboriginal and Torres Strait Islander Affairs, Senator the Hon John Herron,

 (Native Title Committee’s eleventh report, p.16) that the legislation is intended to provide blanket or presumptive protection.  Subclause 26(1)(a) would be clearer if it stated: “that those laws provide for the blanket or presumptive protection of…” 

The Legal and Constitutional Legislation Committee has made a Recommendation to this effect, see Recommendation 1.

Recommendations arising out of the Committee’s twelfth report
Current state of the Bill in relation to proposed recommendations

Recommendation 1

That the Bill provide for blanket, or presumptive, protection of indigenous heritage; and that in order to achieve accreditation, State and Territory legislation provide blanket protection.


See recommendation 9 of the Committee’s eleventh report.

Recommendation 2

That the Bill define ‘national interest’ comprehensively (but not exhaustively) so as to include the protection of indigenous heritage.


Mr Peter McGauran MP stated in the Second Reading Speech for the Bill, that “I am aware that the issue of ‘national interest’ was raised in the debate on this Bill in June. It was suggested that national interest be defined in such a way that it is the very act of protecting indigenous heritage that is in the national interest. Amending the Bill in this way would potentially involve the Commonwealth in all indigenous heritage protection cases. This is contrary to the Government’s policy of providing a clear delineation of responsibilities between the Commonwealth and accredited States. Indeed if the Commonwealth were in a position to review all State decisions, there would be no incentive for States and Territories to seek accreditation.”

The Legal and Constitutional Legislation Committee has not recommended that there be any change.

Recommendation 3

That the Bill provide a more detailed and comprehensive Commonwealth Standard by which States and Territories may qualify to adopt their own heritage protection regimes subject to the Commonwealth’s last resort function.


The Bill has been strengthened by the changes

made to Clause 26, which outline the standards that must be met for accreditation of a State or Territory regime. Firstly, the term ‘minimum standard’ has been replaced with the term ‘standard’. According to the Second Reading Speech “the term ‘minimum standard’ was intended to indicate that the standards represented the essentials of a sound heritage protection regime, not that only a low or minimal level of protection was required.”

Secondly, subclause 26(1)(a) has been redrafted to clarify its intent and ensure that all accredited State and Territory regimes provide for blanket or presumptive protection, but the Legal and Constitutional Legislation Committee has made a specific Recommendation that the words 'blanket or presumptive' be included.

Thirdly, the standards have been strengthened by specifying that decisions taken as to the significance of areas and objects, should be separated from the decisions on protection (Subclause 26(1)(c)).

The Joint Committee recommended greater involvement in decision-making on the significance of heritage sites and objects.  Standard 26(1)(c) now requires explicit indigenous involvement in determining the significance of areas or objects at the earliest possible point in any heritage protection issues. Furthermore, subclause 26(1)(d) which provides an option for persons to obtain advance approval of an activity in relation to an area (taking into account indigenous issues), now provides for the involvement of indigenous persons in that approval process.

The Legal and Constitutional Committee has made recommendations relating to more higher level involvement in the provision of information, and in the establishment of an advisory committee to the Director of Indigenous Heritage



Recommendation 4

That the Commonwealth Standard provide for State and Territory Committees, containing an appropriate gender balance and indigenous representation.  The Committees would determine the question of significance for any heritage protection application that utilises the Commonwealth regime and provides advice to the Director.


Not adopted. The Legal and Constitutional Committee notes that submissions also made these points, but has not commented on gender balance. It has recommended that the majority of members of the small advisory commmittee recommended to assist the Director of Indigenous heritage be indigenous. The advisory committee is not seen as making final decisions but as assisting the Director. 

Recommendation 5

That the Bill specify appropriate qualifications for the position of Director of Indigenous Heritage Protection.


The Bill does not specify any appropriate qualifications, however, the Bill is strengthened by the inclusion of a new Subclause 11(2) which states:

11  Director’s appointment


(2) A person is not qualified to be appointed unless the Minister is satisfied that the person has an understanding of indigenous culture and heritage and an ability to deal with indigenous persons in a culturally sensitive manner.

The Legal and Constitutional Committee has not made any recommendations concerning either qualifications or background, although it notes that a certain amount of high level administration and negotiation experience 'is likely to be required' to perform the functions of the position (see Report, Paragraph 3.40).
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