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CHAPTER ONE

Background

Reference of the Bill

1.1 The provisions of the Aboriginal and Torres Strait Islander Heritage Protection Bill 1998 were referred to the Committee by the Selection of Bills Committee on 9 December 1998.
 The reasons for the referral by the Selection of Bills Committee
 were:

· To clarify the drafting of the minimum standards of accreditation; 
 and

· Substantial amendments need to be made to the Bill to bring it [into line] with the Evatt Report. There needs to be considerably more consultation with indigenous Australians and organisations and the Hon Elizabeth Evatt.

1.2 Although no date had been determined for the report to be tabled, subsequent discussion in the Senate resulted in a reporting date of 8 March, 1999. On 8 March 1999 the Committee received an extension of time to report to 22 March 1999. On 22 March 1999 the Committee received an extension of time to report to 31 March 1999.

Hearings and Submissions

1.3 The Committee received forty three submissions, including supplementary submissions, and a list of these is at Appendix 1.  The page number references to submissions in this report are to the page numbers in the printed volumes of submissions, except for those submissions that had not yet been printed in volumes – for these submissions the individual page numbers of the submission have been used.

1.4 The Committee held one public hearing on this inquiry in Canberra on 19 February 1999. To provide as broad a coverage as possible, three witnesses were heard by videoconference from Broome, and other witnesses represented organisations from most other states. A list of witnesses is at Appendix 2.

Objectives of the Legislation

1.5 The Aboriginal and Torres Strait Islander Heritage Protection Bill 1998 was introduced into the House of Representatives on 12 November 1998. The purpose of the Bill is to provide for procedures that may be used to protect indigenous areas and objects, and to provide for accreditation procedures for State and Territory heritage protection regimes. It is intended that the Bill replace the Aboriginal and Torres Strait Islander Heritage Protection Act 1984.

1.6 The Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) was only intended as a stop gap measure in the provision of heritage protection. However, when no permanent legislation was introduced by 1986, the sunset clause was repealed, and the legislation continued to operate unchanged. By 1995, in response to a number of well-publicised cases, the Federal Government decided to review the Act. 

1.7 The Hon Elizabeth Evatt was invited by the then Minister for Aboriginal and Torres Strait Islander Affairs, the Hon Robert Tickner, to undertake a comprehensive and independent review of the Act. Her report, Review of the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (the Evatt Report) was presented to the subsequent Minister for Aboriginal and Torres Strait Islander Affairs, Senator the Hon John Herron, in August 1996.

1.8 On 17 December 1996 the Minister announced an ‘overhaul’ of the Act. The Minister stated that consultation would take place with State and Territory governments, indigenous groups and other interested groups. In July 1997, the Minister confirmed that ATSIC would hold a number of workshops to provide detailed information about the proposed changes and to seek feedback. Furthermore, the Parliamentary Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund (the Joint Committee) produced two reports in relation to heritage protection. The Joint Committee’s Eleventh Report reviewed the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 and its Twelfth Report examined the Aboriginal and Torres Strait Islander Heritage Protection Bill 1998. Some minor changes were made to the bill as a result of the recommendations of the 12th report.

1.9 The current Bill is not substantially different to the earlier version.
 However, a number of recommendations made by the Evatt Report and the Joint Committee’s Eleventh and Twelfth Reports have not been adopted.
 

Major Issues

1.10 Despite earlier inquiries and reports
 concerns still remain about a number of issues. These include:

· standards which must be met to achieve accreditation (Clause 26);

· the level and content of the standards; and specific issues relating to these, including: 

· the effectiveness of the 'blanket protection' provisions (Clause 26);

· the involvement of indigenous people in the decision-making process, above the most basic level (Clause 26);

· the meaning of 'national interest' in the context of the 'last resort' mechanism;

· the use of a Commonwealth 'last resort' mechanism;

· the functions of the position of the Director of Indigenous Heritage Protection, and the background and more formal qualifications of the Director;

· the Commonwealth's preference that State governments take major responsibility for heritage issues;

· a belief that the legislation dealt primarily with process and procedure, and that this did not address the major concerns of witnesses;

· the extent to which the new legislation would affect Australia's international obligations; and 

· the extent to which effective land management required certainty of process.

1.11 These issues are considered below in Chapter 2 and 3.

Previous inquiries

Review of the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (The Evatt Report)

1.12 A major inquiry into the issue of the protection of Aboriginal heritage was undertaken by the Hon Elizabeth Evatt in 1996. The Hon Elizabeth Evatt also provided a submission to the inquiry held by the Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund, and a submission to this inquiry which is to be seen as a supplement to her submission to the Joint Committee.

1.13 The Evatt Report, tabled in 1996, recommended:

· The importance of separating the decisions concerning significance of a site from decisions concerning the use of the land; this is reflected in subclause 26(1)(c) of the current bill.

· The need for meaningful involvement by indigenous people in the decision-making process; this was addressed to some extent by subclauses 26(1)(c) and (d), but not to a satisfactory level.

· The use of Aboriginal heritage bodies which would have a major role in the provision of advice – although there is some opportunity for the provision of such advice through subclauses 26(1)(c) and (d), this is seen as being at a low level, and not restricted to people of indigenous background.

· Criminal sanctions for the breach of standards; while 26(1)(h) requires state and territory laws to provide effective deterrents to damage or desecration through the provision of 'appropriate offences and penalties', the emphasis in the bill is on process rather than protection.

· Retention of the Commonwealth 'last resort' mechanism which was part of the 1984 Act – this is not supported in the current bill.

1.14 In her submission to this inquiry, the Hon Elizabeth Evatt defines the underlying purpose of the 1984 Act as providing a ‘last resort’ mechanism.
 Where heritage protection issues have not been resolved satisfactorily at State/Territory level, they may be resolved at the Commonwealth level. It does follow that an effective State/Territory accreditation system places fewer demands on the Commonwealth level. 

1.15 However, the Hon Elizabeth Evatt also noted that there was a potential for the 'last resort' mechanism to discriminate, being available to some applicants and not to others. For this reason, an accreditation system which had greater indigenous involvement would be more effective and have potentially greater benefits.
 Concern was also expressed about the current use of 'national interest', a point which is shared by many submissions and is discussed in more detail in the following chapter.

Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund, Reports 11 and 12.

1.16 The Joint Committee on Native Title and the Aboriginal and Torres Strait Islander Land Fund undertook an inquiry into the 1984 bill and reported on this in its 11th report. It also examined the previous version of the Aboriginal and Torres Strait Islander Heritage Protection Bill, and reported on this in the 12th report. Following this, the legislation was amended to accommodate certain recommendations of both the 11th and 12th reports. An outline of the extent to which the recommendations of these two reports affected the legislation is at Appendix 3. 

1.17 The Joint Committee conducted 10 public hearings around the country, taking evidence from 110 people in reviewing both the Act and the Bill. In addition, the Committee received 67 written submissions from a broad cross-section of the Australian community.

1.18 Consequently, the consultation process has already been pervasive and thorough. For example, the Hon Elizabeth Evatt, having produced the Evatt Report, also appeared before the Joint Committee on three separate occasions
 (including one private meeting) and provided a written submission in response to the Committee’s review of the Heritage Protection Bill. Furthermore, both the Northern Land Council and the Central Land Council have previously provided both oral and written evidence to both the Evatt Report and the Joint Committee’s Eleventh Report and written evidence to the Joint Committee’s Twelfth Report. Mr Michael Dodson has also made a significant contribution, both orally and in writing, to the review process.

1.19 Specific issues, whether or not adopted in the current bill, are referred to below in Chapters 2 and 3.

Senate Standing Committee for the Scrutiny of Bills

1.20 The Scrutiny of Bills Committee examined and commented on the original Aboriginal and Torres Strait Islander Heritage Protection Bill 1998 in Alert Digest No 5/98. In Alert Digest No 5/98, the Committee commented on two aspects of the Bill – its creation of strict liability offence in subclause 67(2), and on a possible reversal of the onus of proof in subclause 70(2).

1.21 The Minister for Aboriginal and Torres Strait Islander Affairs responded to the Committee’s comments in letters dated 6 August 1998 and 5 November 1998. Both letters were received prior to the commencement of the 39th Parliament. In response, the Bill introduced on 12 November 1998 addresses some of the concerns originally voiced by the Committee.

1.22 Firstly, the Bill has retained subclause 67(2), which creates a strict liability offence. In his letter to the Committee of 6 August 1998, the Minister for Aboriginal and Torres Strait Islander Affairs stated that:

· this offence is primarily aimed at persons who discover indigenous human remains while performing work on a site;

· the obligation to report the discovery ensures that steps may be taken to deal with heritage protection issues that arise;

· the existing Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (to be repealed and replaced by the bill) creates a similar offence to that in subclause 67(2) of the bill, but does not make it an offence of strict liability;

· the new offence provision has been redrafted following advice from the Attorney-General’s Department that the existing provision has a number of deficiencies and runs counter to certain principles in the Criminal Code;

· given the relatively small penalty (10 penalty units) and the need for effective enforcement, strict liability is appropriate and not contrary to Commonwealth law policy; and

· even where strict liability is imposed, it is open to a defendant to rely on a defence of honest and reasonable mistake of fact.

1.23 Given the explanation by the Minister the Committee made no further comment on the provision.

1.24 Secondly, the Bill has retained subclause 70(2) relating to onus of proof. In Alert Digest No 5/98 the Committee sought advice on two matters – whether the Bill should specify who bears the onus on proof under the subclause, and if so, the reason for reversing the normal requirement that the prosecution establish all the elements of an offence.

1.25 Senator the Hon John Herron, in a letter to the Committee of 6 August 1998 stated that:

· the clause is not intended to impose a burden on the defendant;

· as advised by the Attorney-General’s Department, the clause will not impose such a burden because of the requirement in the Criminal Code for an express statement of intention if a legal burden of proof is to be imposed on a defendant; and

· the Government intended to remove clause 70 from the bill and redraft clause 69 to incorporate a clear physical element into the offences to remove any doubts about the onus of proof.

1.26 However, in his subsequent letter to the Committee dated 5 November, the Minister stated that the same result might be achieved by inserting appropriate wording in the Explanatory Memorandum on clause 70. The Committee notes that the Explanatory Memorandum on clause 70 now states:

In accordance with the Criminal Code, a defendant will only bear an evidential burden of proof in relation to lack of knowledge of the existence of a protection order. That is, the defendant must show evidence that suggests a reasonable possibility that, at the time the offence is alleged to have been committed, the defendant did not know of the existence of the protection order alleged to have been contravened.

1.27 Given the changes to the Explanatory Memorandum the Scrutiny of Bills Committee determined to make no further comment on this provision. However, this Committee notes the comments by the Northern Territory Office of Aboriginal Development about changing legislation by Explanatory Memorandum:

It is pointed out, that it is inappropriate, as a matter of policy, to clarify legislation by use of the Explanatory Memorandum.
 

1.28 The Committee supports this point of view, and would prefer to see the legislation itself changed.

Department of the Parliamentary Library, Bills Digest No. 47 of 1998-99

1.29 The Bills Digest has summarised the background to the bill and identified a number of concerns in the context of recommendations the above-mentioned reports. These are similar to the issues that have been raised in submissions to this inquiry, and where appropriate are discussed in the following chapters.
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