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Chapter 1

The basis of the bill

Background to the bill

1.1 The current bills reflect an ongoing application of cost recovery by successive governments. As the OFLC explain in their 1997/98 Annual Report:

The previous government announced in 1995 that the OFLC would move towards full cost recovery for classification services over a three year period. That is, on a year by year basis, the funding received by the OFLC from the Commonwealth budget would be reduced until the 1998/99 financial year, when only the cost of services to government and services to the community would be budget-funded. From that year forward, all costs involved in providing classification services to industry were to be met by industry. The provision of classification services accounts for approximately three fifths of the OFLC’s budget.

Fees were increased to offset this reduced funding.

A subsequent decision, however, taken by the government in the context of the 1996 budget, required the OFLC to achieve cost recovery for its entire operation, including the services provided to government and the community.

1.2 The implementation of this policy involves charging industry for the costs of activities ancillary to the classification services, including:

· Research

· Community liaison officer scheme

· Policy development

· Ministerial support

1.3 According to the Explanatory Memorandum, this will result in an overall increase in classification fees of approximately 57%.

The move from a fee to a tax

1.4 A significant aspect of the bill is the change in the basis for revenue collection from that of a fee to a tax.

1.5 The Second Reading Speech argues that this is necessary for constitutional reasons:
 a point which was elaborated upon by officers of the Attorney General’s Department during hearings:

We have raised about 60 per cent at the moment of the total cost of the OFLC on a straight fee for service basis. I think we could probably raise maybe 70 per cent on a straight fee for service basis. After that, I think we could go higher than 70 per cent. But there are people who very firmly have the opposite view that we could not go higher than 70 per cent, and I think that if we went higher than about 70 per cent we would find ourselves being constantly subject to actions in the courts claiming that the fee for service was improperly based and that it was an attempt to impose a tax and was unconstitutional, and so forth.

When the government decided that it wished to recover the whole of the costs of the OFLC because of that situation, the only way that we could do it was by transforming that cost, technically, into a tax. But the fact remains that something of the order of 70 per cent of that charge represents directly and purely a fee for service. We would argue that it is a lot higher than 70 per cent, but after 70 per cent you start to become subject to the possibility that a court might accept a different view. On that basis, it has to be a tax.

1.6 This issue was also raised by the Senate Scrutiny of Bills Committee, which commented that the bill:

… raises the question of whether this clause may be considered to delegate the legislative power of Parliament inappropriately. An inappropriate delegation enables the executive, by regulation, to make laws that ought be made by Parliament.

1.7 The full text of the government’s response to these concerns is at Attachment 4.

The consultation process

1.8 A number of witnesses expressed concern to the committee that the whole process of the introduction of both the current legislation and the earlier Ernst & Young review was done without adequate consultation. According to the Australian Independent Distributors Association:

While there was a limited form of industry consultation prior to November 1997 about a fee for service cost recovery based on the OFLC classification service, there has no consultation about a 100% based fee system. … the fee for service arrangements were to be phased in over a three year period …whereas the 100% tax based fee was announced as a fait accompli.

1.9 It also appears that the process of consultation was rushed. According to Ms Simes of the Australian Visual Software Distributors Association:

It was very thorough, but the shortness of time in which we had to prepare a submission, the notice that we were given, we were not entirely happy about. We were aware that it was a fairly short timetable. There was a fairly broad range of people that they spoke to.

1.10 And Mr Becker of the Australia Independent Distributors Association stated:

I asked my members and none of them had been approached. In fact, we were not aware of it. I have spoken to some of the associations that were approached and they said that they were only given something like seven days to respond, in any event. It seemed to have been rushed through.

1.11 Evidence from the government however, suggests that the consultation process has been quite extensive:

The time for turning this around was tight, but we engaged Ernst and Young and there was a report to the Attorney-General's Department, which reported in March. This is dated 3 April, but I think the submissions cut off on 23 March. What it did, according to this, was write to everyone who had used the OFLC services in the previous two years. That should have covered some of the people today that said they were not. There was a very tight one or two week timetable to put in initial submissions. Then there were several meetings with interested people.

1.12 The Explanatory Memorandum further details an independent review of the OFLC’s pricing conducted by Pivotal Management Pty Ltd in 1996/97, and in addition:

A survey of OFLC clients was conducted in June 1996 and a report produced.  Formal industry consultation meetings were held in December 1995, September 1996 and March 1997.  These consultations included industry bodies such as the Australian Visual Software Distributors Association, the Motion Picture Distributors Association of Australia, the Eros Foundation and the Amusement Arcade Machine Operators Association.

1.13 The committee also notes that since these changes first emerged in the May 1997 Budget, there has been some considerable period for the industry to familiarise itself with the implications of the new policy and to raise their concerns with the government.

Recommendation 1

The committee concludes that in the course of the preceding inquiries and reviews, considerable opportunity has been provided for consultation on these proposed changes. The committee considers it important, however, that all parties involved have adequate opportunity to see the results of this process, and for this reason recommends that in the interest of transparency, the Ernst &Young and the KPMG reports should be publicly available.
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