48


47

Additional comments

BY SENATORS McKIERNAN AND COONEY

Labor Senators agree with most of what it set out in the Committee’s report. However Labor Senators raise the following matters to do with the Bill.

· The Bill casts an obligation on lawyers representing litigants to explain the meaning of the order the Court makes in their case. Where there is no lawyer to perform this task then the judge must do so.

This creates the risk of the parties or one or more of them being confused, opportunistic or exploitative about the situation thereby created. How far do the formal orders of the Court bind a person who maintains that the relevant lawyer or judge explained them inaccurately, insufficiently, or ineffectively? Indeed, what if such lawyer or judge does in fact explain them in this manner? This issue should be clarified before this legislation becomes law.

· The Family Court of Australia must deal with high human tragedy with the fate and destiny of parents and children, with property and possessions often inadequate to meet the needs of those among whom they must be divided. It works in a context loaded with much more emotion than do most other courts. Accordingly the Family Court needs wide powers in order to carry out its tasks successfully. In that context it must have broader powers than is given it by the present Bill to apply remedies for the enforcement of parenting orders.

· A persisting issue for people involved in formal conflicts is the lack of definition existing in the relationship between the Family Court of Australia and State courts, especially magistrates courts. Both Federal and State courts can make orders affecting a family and at times these give different answers to the one problem. For any reform to a family law Bill to work at its best, this issue should be resolved as expeditiously as possible.

· The Federal Magistrates Service is soon to come into operation. There is risk that this will produce further complications for those unresolved in family disputes. To lessen this risk the Family Law Court of Australia should be in overall charge of the operation of the Federal family law regime.

· Any reform will fail to meet its potential unless the Family Court has sufficient resources available to it. Inherent in this proposition is the consequence that the litigants who come before the Court need adequate representation so that their cases can be properly put. This issue has been raised again and again but the funds made available have remained grossly inadequate.

· Under the Bill a party to a financial agreement will have available to him or her very limited grounds upon which to set it aside.  In our view these should be expanded.  The consequences of making an agreement might not become relevant until many years after it is made. During that time children may have been born, the financial circumstances of both parties, or one or other of them may have changed for a variety of reasons, one of the spouses may have contributed to the marriage in a way not contemplated by the agreement; all sorts of events whether foreseeable or otherwise may have occurred.

People marry at different ages and on the basis of a combination of reasons which varies from marriage to marriage. A young couple may marry for the first time in the context of high romance. Older men and women may come together with experiences that suggest caution.

In any event the Family Court of Australia should be able to set aside or vary a financial agreement on wider grounds than presently proposed. Family breakups involve issues of equity and social well-being which cannot be satisfactorily resolved by applying the rigours of an agreement made in particular times and circumstances.

· We agree with the Committee that parties should be required to seek legal advice prior to entering into an agreement, given the significant legal ramifications of doing so. However, we do not support the Committee’s recommendation that financial advice also be required in all circumstances. This would impose an additional cost burden on parties who wish to enter into such an agreement. Provided that parties be required to obtain legal advice, we would suggest that people be free to choose whether or not to obtain additional financial advice.
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Further, Senator McKiernan recommends that the Bill be amended to provide for registration without examination by the court. We agree that the court is an appropriate and convenient place for safekeeping of agreements of this kind but it would be inappropriate and wasteful for the court to be involved in the scrutiny of such agreements at the time of their creation.

Senator Jim McKiernan

Deputy Chair


