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Chapter 6

conclusions

6.1 The Committee is convinced that this is basically wise legislation. However, some further consideration should be given by the Government to several aspects. The Attorney-General’s Department has undertaken to look at key aspects of the legislation, as raised by the Committee. The main criticisms appear to be that the grounds for setting aside binding financial agreements are too narrow and that the three-tier process for enforcing parenting orders is to be applied too rigidly.

Enforcement of Parenting Orders

6.2 The greatest concern in relation to Schedule 1 is that the legislation should clearly allow the court more discretion in whether to punish a person for a first breach without reasonable excuse after going through, or not being required to participate in, the parenting program stage.  

6.3 In relation to the issue of explanation of orders, we support the provision of pamphlets to explain the process to separated persons. In addition, if the process is to be understood and taken seriously by separated persons, it will of course be necessary for courts and lawyers to explain the process orally. On a second matter, we look forward to the results of the discussions between the Attorney-General’s Department and the Family Court on the possibility of orders for contact lapsing if the right to contact is not exercised.  

6.4 We suggest that the Attorney-General’s Department look at the possibility of the court having power to order both parties to a parenting order to participate in a parenting program or if more appropriate, counselling, where there has been breach of the order without reasonable excuse.  It is hoped that the court would take account of such issues as a history of domestic violence or child abuse in deciding whether or not to exercise such a power. We commend the Attorney-General’s Department for agreeing to look at the question of the onus of proof of reasonable excuse moving from the applicant to the respondent in enforcement proceedings.

6.5 We recommend that State and Territory authorities responsible for child welfare and the Family Court make strenuous efforts to improve their cooperation so that orders for contact endangering the welfare and safety of children are not made.

6.6 We recommend that the Family Court and the Federal Magistrates Court be empowered to vary or discharge each other’s community service orders. 

Binding Financial Agreements

6.7 Logically, if binding financial agreements can be made by de facto couples, it should be possible for married couples to make them, too.  The concept may be relatively new but it has been used in similar societies for long enough to show that it can work.  

6.8 As has been indicated above, in relation to Schedule 2 the Committee believes that the grounds for setting agreements aside should be expanded. Apart from questions of fairness, this would promote the general acceptance of the concept. Two particular issues in this connection relate to ‘non-disclosure’ and the need for changed circumstances in relation to the care of a child to be exceptional.  

6.9 So far as specific issues are concerned, the Committee believes that legal and financial advice should be required. We recommend that the Government revisit the need for formalities in the execution of agreements (such as witnessing of signatures) and provide for their registration (without examination) by the court.  

Schedule 3 Matters 

6.10 The Committee sees no reason to prevent the federal Magistrates Court from dealing with legal issues arising in private arbitrations and look forward to the consideration by the Attorney-General’s Department of the issues raised in relation to the Hague Convention on the Civil Aspects of International Child Abduction.  

Consultation

6.11 The Committee’s experience in this matter would indicate that there are significant concerns about the time allowed for consultation. The Committee suggests that in future the Department make it clear when releasing a Bill whether or not time will be allowed for consultations.  
