STATEMENT BY ALP SENATORS ON THE CUSTOMS LEGISLATION AMENDMENT BILL (NO. 1) 1998

1.
VICARIOUS LIABILITY

1.1 Provisions contained in Item 3, Schedule 2, proposed new section 16AA of the Bill make corporations and people criminally responsible for certain actions of their employees.  Corporations are the creatures of statutory and common law, which as a consequence can properly determine their obligations and entitlements.   Accordingly the Opposition does not cavil at this legislation attaching vicarious liability to corporations for the criminal actions of their employees.


1.2 Individual citizens however are not creatures of the law.  The law ought propound tenets by which members of society can best conduct their affairs for the good of all.  It fails to do this when it imposes criminal liability (except as set out below) on individuals for the actions of their employees. 


1.3 The Committee Majority Report at paragraph 2.14 refers to extracts from Hansard quoting the then Minister for Justice, the Honourable Duncan Kerr MP.  The Opposition notes that the use of this reference is misleading in the context of this inquiry.  It is significant that the Report neglects to recognise the then Minister refers only to corporations and not individuals.

2.
CRIMINAL RELATIONSHIPS

2.1
There are relationships between individuals which properly attract criminal sanctions.  A person might rightly be punished for aiding and abetting another or inciting him or her in the commission of a crime.  But the relationships giving rise to those offences are quite different from that established by a mere employment relationship.

2.2
It is not acceptable that a man or woman or child should be found guilty of a crime and have a criminal record simply because he or she employs someone else who commits an offence.

3.
CRIMINALITY A GRAVE MATTER

3.1
Criminality is a grave matter.   It ought not be visited on anyone without due cause.  The provisions in question in the Bill are not founded on due cause.

4.
CIVIL LIABILITY

4.1
The circumstances giving rise to this legislation could be accommodated by the imposition of a civil penalty on the employer.

4.2
Alternatively the object of the legislation could be served by enabling people who suffer injury as a result of an employee’s wrongdoing to readily recover damages from the employer.  This proposal is much more in accordance with the tradition and precedents of the law than is the proposal made in this legislation.

5.
LEGISLATIVE CREEP
5.1 Since it was first introduced, the tax file number has been put to use across an  ever increasing range of matters.  


5.2 A similar statement can be made about the organisations that can make use of information obtained through the tapping of telephones.  Over the years more and more law enforcement authorities have been added to the list of those entitled to access information obtained from intercepted telephone conversations. 

6.
Conclusion


6.1
There is now a growth in the creation of vicarious crimes.  The Attorney General’s Department during evidence to the Committee tabled a list of acts showing this trend (see. paragraph 2.13 of the Majority Report).  Legislation creep is under way in this area. In particular the extension of such provisions to apply to individual citizens is neither warranted nor acceptable. It should be brought to a halt.
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