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The Customs Legislation Amendment Bill (No 1) 1998

The Majority Report summarises critical areas of concern with this Bill.  The Democrats are concerned with specific aspects, as outlined below.

Creation of vicarious criminal liability.

This Bill makes companies and people criminally responsible for certain actions of their employees.  Statutory and common law determines companies obligations and entitlements.  As legal entities (non natural persons) it has been appropriate to attach vicarious liability to companies for the criminal actions of their employees.

People are not to be treated as companies.  It is not appropriate for vicarious liability to attach to persons for the behaviour of other persons, whether employees or employers.

There are relationships between people, which properly attract criminal sanctions.  A person might rightly be punished for aiding and abetting another or inciting him or her in the commission of a crime.  But the relationships giving rise to those offences are quite different from that established by employment.

The Democrats cannot accept that a person should be deemed to be a criminal simply because he or she employs some one else who commits an offence.  Criminality is a grave matter.  It ought not to not be visited on anyone without due cause.  This section of the legislation is not founded on due cause.

Civil Liability

One way in which the circumstances giving rise to this legislation could be accommodated would be by the imposition of a civil penalty on the employer.  

Another alternative is to enable people who suffer injury as a result of an employee’s wrongdoing to recover damages from the employer.  This proposal would be more in accordance with the tradition and precedents of the law.

Legislative Creep

Since it was first introduced the tax file number has been put to use across an ever-increasing range of matters.  Similarly, organisations that can make use of information obtained through the tapping of telephones have increased.  Over the years more and more law enforcement authorities have been added to the list of those entitled to access information obtained from intercepted telephone conversations.  In both instances those who introduced the legislation gave emphatic assurances that further growth of this intrusion into private rights would not happen.

There is now a growth in the creation of the vicarious crime category.  The Attorney General’s Department gave the Committee a list of Acts showing this (see. paragraph 2.13 of the Majority’s report).  Legislative creep is under way in this area, a further assault on our civil rights.  It should be brought to a halt.
Other

There are other matters of concern, which may be addressed further by the Democrats in the committee stage of the bill.  These include some additional powers given to customs officers, penalty provisions, and compensation matters.

Recommendations

The Australian Democrats will introduce amendments to address their concerns.
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